THE STATE OF NEW HAMPSHIRE
STRAFFORD, SS. NOVEMBER TERM, 2001
SUPERIOR COURT
No. 00-S-888 — 00-S-896
No. 00-S-934 — 00-S-935
The State of New Hampshire
V.

Chad Evans

STATE’S MOTION FOR RECIPROCAL DISCOVERY

NOW COMES the State of New Hampshire, by and through its attorneys, the Office
of the Attorney General, and requests that the defendant in the above-captioned matter be
ordered to provide the following discovery materials to the State:

A. Statements of all witnesses, including, but not limited to, statements of

individuals identified as witnesses by the State, and of any witnesses
that the defendant intends to call at trial;

B. All books, papers, documents, photographs, tangible objects, etc. which

are intended for use by the defendant as evidence at trial; and Y,
7 (
C. All results or reports or other statements prepared or conducted by ~

experts which the defendant anticipates calling as a witness at trial, as
well as a summary of each such expert’s qualifications.

In support of this Motion, the State asserts as follows.

1. On November 16, 2001, the defendant was arrested on a manslaughter charge
for causing the death of 21-month-old Kassidy Bortner. On December 14, 2001, the
Strafford County Grand Jury handed up several indictments against the defendant. The
defendant was charged with Second Degree Murder, two counts of First Degree Assault, and

six counts of Second Degree Assault. He was also charged by information with endangering
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the welfare of a child and simple assault for causing unprivileged physical contact with

Amanda Bortner.

2. To date, the State has produced nearly 3000 pages of written discovery.

3. Superior Court Rule 98(C)(2) provides:

Not later than the final pretrial conference or ten (10) calendar days
before jury selection, whichever occurs first . . . the defendant shall
provide the state with a list of the names of the witnesses the
defendant anticipates calling at the trial . . . . Contemporaneously with
the furnishing of such witness list, the defendant shall also provide the
state with all statements of witnesses the defendant anticipates calling
at the trial or hearing. Notwithstanding the preceding sentence, this
rule does not require the defendant to provide the state with copies of
or access to statements of the defendant.

4, In addition, Superior Court Rule 98(E) permits either party to seek

additional discovery.

5. “Broad and liberal discovery ... has long been practiced in New Hampshire.”

State v. Miskell, 122 N.H. 842, 847 (1982). Superior Court Rule 98 incorporates the

discovery procedures mandated by Superior Court Rule 99, which established a “general rule

of reciprocal discovery.” State v. Chagnon, 139 N.H. 671, 677 (1995).

6. The duty to produce relevant discovery is not triggered by a showing of
“substantial need” and “undue hardship.” Id. Rather, the determination of whether to order

discovery is a matter within the trial court's discretion. See State v. Heath, 129 N.H. 102,

109 (1986). Applying these principals, the New Hampshire Supreme Court has held that it is
proper to require the defense to produce statements obtained from prospective State’s
witnesses. Chagnon, 139 N.H. at 677.

. 7. Moreover, numerous New Hampshire Superior Courts have held that Rule 98

requires the disclosure of statements obtained by the defense from individuals whom the



State intends to call as witnesses at trial. E.g., State v. James Martin, No. 99-S-1439, 5/26/00

Order (Sullivan, J.) Granting State’s Motion For Reciprocél Discovery; State v. Paul Baran,

No. 00-S-0747-48, 10/16/00 Order (Lynn, J.) Granting State’s Motion For Reciprocal

Discovery; State v. James Hall, No. 99-S-1207, 4/27/00 Order (Smith, J.) Granting State’s

Motion For Reciprocal Discovery; State v. Leslie Noonan, No. 98-8-533, 12/21/98 Order

(Manias, J.) Granting State’s Motion For Reciprocal Discovery (orders attached as Exhibit
A).

8. These decisions are fully consistent with the long-standing rule of reciprocal
discovery in New Hampshire. In addition, they are justified in order to prevent the defense
from withholding relevant discovery in order to ambush State’s witnesses on cross-
examination. The entire purpose of the liberal discovery procedures in New Hampshire is to
promote fairness and to prevent such “trial by surprise.”

9. The State has been unable to reach defense counsel to determine the defense’s
position on this motion.

WHEREFORE, the state of New Hampshire respectfully requests that this Honorable
Court:

(A)  Grant the State’s Motion for Reciprocal Discovery; and

(B)  Grant such further relief as may be just and proper.



Respectfully submitted,
THE STATE OF NEW HAMPSHIRE

By its attorneys
PHILIP T. MCLAUGHLIN
ATTORNEY GENERAL

N. William Delker
Bureau Chief

Moo,

Simon R. Brown .

Assistant Attorney General

Homicide Unit

Criminal Justice Bureau

Office of the Attorney General

33 Capitol Street

Concord, New Hampshire 03301-6397
(603) 271-3658

November 5, 2001

I certify that a copy of the foregoing motion was delivered, in hand, this day to Alan
Cronheim, Esq., and Mark Sisti, Esq., counsel of record for the defendant.

Ulodle DU~

N. William Delker
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informatien concerning thes mental impressions, theories

cenclusicns, cer trial stratecyv of defense counsel

that is nect pertinen- Lo the anticipated Cestizeny cf each

witness. Upon recsiving the sta%tsment LI they a- all

redacted, <

version in can

Dated: Mar 25, 200¢ @my& %&u&L

DAVID 3. SULLIVAN
PREISIDING JUSTICE




1 o OF NEW HAMPSHIR.

- EXHIZIT CNZ=
HILI_SBOROUGH-NORTH, SS SUPERIOR COUR
NOTICE OF DECISION
Michael A. Delaney, Esq.
State of NH-Criminal Justice Bureau
33 Capitol Street
Concord, NH 03301
tate v. Paul Baran
Docket #'g.
OO—S—O747; 0748
’lease be advised that cn 10/16/2000 Judge Lvnn made the tollowing
yrder relative to:

Motion for Auth. to Obtain Service ; Approved
604-A: DNA Analyst

Motion for Services ; Granted

other than counsel; DNA Analyst

Other ; Granted
Motion for Reciprocal Discovery

'17/2000

Jenn M. Saiford, Clerk
300 Chestnut Streez, Rocm 127
Manchester, NH 03101-2¢50
603-6639-7410

Christopher H.M. Carter,

Barbara R Keshen, Esq.
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STATE OF Nzw HEAMPSHIRE
v.
JAMES J. HALL
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V. Chacnon, 139 N.H. 571 (19395), and

subsequently by this court in Stats «.
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concerning the mental

1 impressions, thecries, legal conclusicns, or

defense counsel, or information that 1is

pertinent to +he anticipated testimony of +he witness, the
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George L. Manias
Presiding Justice




