UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

Chad Evans Civil No. 08-cv-105-JD
V.

Richard Gerry, Warden,
New Hampshire State Prison

NOTICE OF APPEAL

Petitioner Chad Evans hereby appeals to the United States
Court of Appeals for the First Circuit, from this Court’s June 3,

2010 order granting Respondent’s Motion for Summary Judgment.

Evans’s Notice of Appeal is confined to Question One in his

Motion for Certificate of Appealability, which is attached to

this Notice. Evans also attaches the Court’s July 20, 2010 Order
on his Motion, in which the Court approved his appeal for

Question One.

Respectfully submitted,

/s/ David M. Rothstein
By

David M. Rothstein #5991

Deputy Chief Appellate Defender
Appellate Defender Program

2 White Street

Concord, NH 03301

603) 228-9218

Email: drothstein@piercelaw.edu



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion has
been emailed this 29th day of July, 2010, to:

Elizabeth C. Woodcock
Assistant Assistant Attorney General
at: Elizabeth.Woodcock@doij.nh.gov

/s/ David M. Rothstein
David M. Rothstein

DATED: July 29, 2010
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

Chad Ewvans,
Petitioner

. No. 1:08-cv-105-3JD

Warden, New Hampshire State Prison,
Respondent

MOTION FCR CERTIFICATE OF APPEALABILITY

For reasons set forth in his accompanying memorandum, Chad
Evans moves for a certificate of appealability pursuant to 2§
U.S.C. § 2203 (c).

Respectfully submitted,

/s/ David M. Rothstein
By

David M. Rothstein #5991

Deputy Chief Appellate Defender
Appellate Defender Program

2 White Street

Concord, NH 03301

603) 228-9218

Email: drothstein@piercelaw.edu

CERTIFICATE OF SERVICE

T hereby certify that a copy of the foregoing Motion has
been emailed this 16th day of June, 2010, to:

Elizabeth C. Woodcock
Assistant Attorney General
at: Elizabeth.Woodcockldod.nh.gov

/s/ David M. Rothstein
David M. Rothstein

DATED: June 16, Z010



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

Chad Evans,
Petitioner

v. No. 1:08-cv-105-JD

Warden, New Hampshire State Prison,
Respondent

"MEMORANDUM IN SUPPORT OF
MOTION FOR CERTIFICATE OF APPEATABILITY

By order dated June 2, 2010, this Court (DiClerico, J.)
granted the Warden’s motlon for summary judgment, dismissed
Evans;s petition for writ of habeas corpus, and directed Evans to
file a motion for a certificate of appealability on or before
June 16, 2010. This is a memorandum in support of Evans’s

motion. He respectfully requests that this Court grant him a

certificate of appealability.

Facts
On December 21, 2001, Chad Evans was convicted of second

degree murder, five counts of second degree assault, and one

count of endangering the welfare of a child. Crder! at 2. On
January 1, 2002, New Hampshire Revised Statutes Annctated (“RSA")
§ 651:58, T went into effect. The statule permitted the

government to appeal a trial judge’s sentence to the Sentence

Review Division of the Superior Court (“SRD”), which could

! worder” refers to this Court’s order of June 2, 2020 granting the

Warden’s motion for summary Judgment.
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increase the sentence the trial judge imposed. Previously, only

the defendant could initiate a sentencing appeal to the SRD.

Thus, 1f the defendant initiated no such appeal, there was no

risk that his sentence would be increased.

On April 16, 2002, the superior court (Nadeau, J.) imposed

on Evans a sentence of 28 years to 1ife in prison, with suspended

sentences on the other charges. Order at 2. The government

appealed the sentence pursuant to RSA § 651:58, I. Order at 2.

The SRD gave Evans fifteen years on the second degree assault

charges, stand committed, and consecutive to the 28 year sentence

on second degree murder. QOrder at 2. Thus, the SRD, after the

government’s appeal under RSA § 651:58, I, increased Evans’s

sentence to 43 years to life in prison.

The New Hampshire Supreme Court ruled that the SRD’s action

did not viclate the ex post facto clause of the Federal

Constitution. Order at 3. Evans filed a petition for a writ of

habeas corpus under 28 U.S.C. § 2254, alleging that the state
court’s ruling was contrary tc and an unreasonable application of

federal law. Order at 3. This Court, in an order dated June 2,

2010, granted the Warden’s motion for summary judgment.

Ouestions Presented

Evans seeks a certificate of appealability with regard to

the following questions:



1. Whether the application of RSA § 651:58, I to Evans was

contrary to clearly established federal constitutional law as set

forth in Garner v. Jones, 529 U.S. 244 (2000), because Garner is

not limited to retroactive changes in rules governing parole.
2. Whether the SRD’'s decision to increase Evans’s sentence
by 15 years was an unreasonable application of Ifederal law, as

set forth in Garner; Dobbert v. Florida, 432 U.S. 282 (1977); and

United States v. Mallon, 345 F.3d 943 (7th Cir. 2003), because

RSA § 651:58, I, as applied to Evans, affected his substantive

rights.

Standard Governinq‘lssuance of Certificate cof Appealability

Under 28 U.S.C. § 2253(c) (2}, “[a] certificate of

appealability may issue cnly if the applicant has made a

substantial showing of the denial of a constituticnal right.”

See Slack v. McDaniel, 529 U.S. 473, 483-84 (2000) (“To obtain a

COA under § 2253 (c), a habeas prisoner must make a substantial
showing of the denial of a constitutional right, a demonstration
that includes showing reasonable jurists could debate whether
(or, for that matter, agree that) the petition should have been
resolved in a different manner or that the issues presented were
adequate to deserve encouragement to proceed further.”) (quotation
omitted). However, “[wle dc not require petitioner to prove,
before the issuance of a COA, that some jurists would grant the

petition for habeas corpus. Indeed, a claim can be debatable
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even though every jurist of reason might agree, after the COA has

been granted and the case has received full consideration, that

petitioner will not prevail.” Miller-El v. Cockrell, 537 U.S.

322, 338 (2003).

Statement of Reasons for Granting Certificate of Appealability

Based on this standard, this Court shculd grant Evans’s

request for a certificate of appealability on both issues.

Regarding the first issue, Evans argued that the governing

rule, as set forth by the Supreme Court, is that a new law is ex

post facto when it “create[s] a significant risk that the

defendant would be subject to increased punishment.” Order at 7.

After reviewing the cases on which Evans relied for this

statement, including Garner, the Court dismissed the argument,

concluding that in those cases, “the Supreme Court was careful to

explain the parole rule context of its analysis.” Order at 9.

Since the rule Evans relied on was limited to changes in parole

rules, the Court held, “Evans has not shown that the cited cases

provide Supreme Court precedent for an &x post facto analysis in

the context of his case.” Qrder at 7.

This Court, however, cited no authority for the statement

that the “significant risk” rule promulgated by the Supreme Court

is limited to the parole context. None of the cases expressly

state such a limitation on their holdings. Indeed, these cases

derive from ex post facto precedent generated outside the
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immediate context of parole rule changes. Garner relies on

California Dept. of Corrections v. Morales, 514 U.S5. 498 (1995).

While Morales is a parole regulation case, it relied on Beazell

v. Ohio, 269 U.S. 167 (1925), and Dobbert v. Florida, 432 U.S.
282 (1977) — neither of which concern changes in parcle rules -—
to derive the standard it applied: whether the new law “produces
a sufficient risk of increasing the measure of punishment

attached to the covered crimes.” Morales, 514 U.S. at 5009.

Nor would it be illogical to apply this rule to Evans. In
Garner, the Court entertained the prospect that the rule change
worked an ex post facto viclation even though an inmate has no

right to parole at any time. Evans’s claimed entitlement is

superior. Before the enactment of RSA § 651:58, I, he had a

vasted right to the sentenée imposed.by the trial judge, unless
he chose to place that sentence at risk_by initiating an appeal
to the SRD.

Recently, the Fourth Circuit applied the same “significant
risk of increased punishment” test to the retrospective

application of advisory sentencing guidelines, i.e., outside the

United States wv. Lewis, No. 09-

context of parole rule changes.
4343, slip op. at 4-8 (4th Cir. May 27, 2010). In Lewis, the
Fourth Circuit concluded that “the retroactive application of

severity-enhancing Guidelines amendments contravenes the Ex Post

Facto clause.” Id. at 5.



[T]lhe retroactive application of an
upwardly amended advisory sentencing range
poses a significant risk of an ingreased
sentence. And lLewis was not required to
“show definitively” that he would have
received a higher sentence had the sentencing
court utilized the amended 2008 Guidelines
edition. It was sufficient that he
show that the application of the 2008 edition
“ereated a substantial risk” that his
sentence would be more severe.

Id. at 8 {citations and quotations omitted). Similarly, the

retrospective application of RSA § 651:58, I, while not mandating
an increased sentence, exposed Evans to the “substantial risk” of
guch an increase.

For all of these reasons, reasocnable jurists could disagree
with regard to whether the application of RSA § ©651:58, I to
Evans was ccntrary to clearly established federal law, i.e., the
Supreme Court’s rule that a new law is ex post facte if it
creates a'.significant risk of increased punishment. This Court
should grant Evans’s certificate as to Question 1.

Tt should also grant the certificate as to Question 2.

Here, the Court ruled that the state court did not unreasonably
apply the federal rule that “3VIplrocedural innovations that don’t
finker with substance as a side effect are compatible with the ex
post facto clause.’” Crder at 11 (gquoting Mallon, 345 F.3d at
946) .2 Whether this case is similar enough to Mallon and Dobbert

to sustain the Court’s analogy, and characterize the application

2 ohe order cites to Page 346 of Mallon. Since Mallon begins on page

943, Evans presumes that the cite should be to Page 9246,
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of RSA § 651:58, I as a “procedural innovation,” is a matter

reasonable jurists could debate. On one hand, RSA § 651:58, T

could, as the Court found, change only who makes the ultimate

sentencing decision, which in Mallon and Dobbert had no ex post

facto consequence. Order at 12. 0Or, the new law could grant the

government two chances to get the long sentence it desired, thus
effecting a change in procedure that has a substantive impact.
Because reasonable jurists could debate whether the state court

unreascnably applied federal law, this Court should grant the

certificate of appealability.

Conclusion

Evans has made a substantial showing of the denial of a

constitutional right, and has demonstrated that reasonable

jurists could debate the correctness of this Court’s rulings. He

respectfully requests that the Court grant his motion for a

certificate of appealability.
Respectfully submitted,

/s/ David M. Rothstein

By
David M. Rothstein #5591

Deputy Chief Appellate Defender
Appellate Defender Program

2 White Street

Ccncord, NH 03301

603) 228-9218

Fmail: drothsteinf@piercelaw.edu



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion has
been emailed this 16th day of June, 2010, to:

Elizebeth C. Woodcock
Assistant Attorney General
at: Elizabeth.Woodcockldoj.nh.gov

/s/ David M. Rothstein
David M. Rothstein

DATED: June 146, 2010
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW HAMPSHIRE

Chad Fwvans

V. Civil Neo. 08-cv-105-JD
Opinion No. 2010 DNH 118

Warden, New Hampshire State Priscon

CRDEZR

After his petition for habeas corpus relief under 28 U.S.C.
§ 2254 was denied, Chad Evans filed a motion for a certificate of
appealability pursuant to 28 U.S.C. § 2253(c¢) (2). Evans asks the
court to grant a certificate of appealability on two guestions
pertaining to whether application of New Hampshire Revised
Statutes Annotated (“RSA”) § 651:58 in his case was elither
contrary tc or an unreasonable applicaticn of clearly established
federal law. The Warden did not file a response to Evans's
motion.

To be entitled to a certificate of appealability, Evans must

make a substantial showing that he was denied a constitutional

right. § 2253(c¢) (2); Slack v. McDaniel, 529 U.S5. 473, 483

{2000). A substantial showing demonstrates “that the resclution

was debatable among jurists of reason.” Miller-8l v. Cockrell,

537 U.S. 322, 336 (2003). "“The petitioner must demonstrate that
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reasonable jurists would find the district court’s assessment of
the constitutional claims debatable or wrong.” Id. at 338.

In support of his petition, Evans argued that for purposes
of deciding an ex post facto claim the Supreme Court examines
whether application of the new law created a significant risk
that the defendant would be subject to increased punishment, as

held in Garner v. Jones, 529 U.S. 244 (2000); Lynce v. Mathis,

519 U.S. 433 (1997), and Cal. Dep't of Corrs. v. Morales, 514,

U.S. 499 (1995). He asserted that the New Hampshire Supreme
Court’s decision, denying his appeal, was both contrary to United
States Supreme Court precedent and an unreasoconable application cf
that precedent. The court granted summary judgment in the
Warden’s favor, concluding that Evans had not shown that the
cited cases provided the governing standard for his case, so0 that
the New Hampshire Supreme Court's decision, which relied on the

analysis provided in Dobbert v. Florida, 432 U.S. 282 (1977), as

applied by the Seventh Circuit in United States v, Malion, 345

F.3d 943, 945 (7th Cir. 2003), was neither contrary to nor an

unreascnable application of federal law.

Evans now asks the court to grant a certificate of

appealability on two questions:

1. Whether the application of RSA § 651:58, I to
Evans was conbrary to clearly established federal
constitutional law as set forth in Garner v. Jones, 529
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W

U.S. 244 (2000), because Garner is nct limited to
retroactive changes in rules governing parole.

2. Whether the SRD’s decision tTo increase Evans’s
sentence by 15 years was an unreasonable application of
federal law, as set forth in Garner; Dobbert wv.
Florida, 432 U.S. 282 {(1977}; and United States v.
Mallon, 345 F.3d 943 {7th Cir. 2003), because RSA §
651:58, I, as applied to Evans, affected his
substantive rights.

The court will address each question in turn.

I. Contrary to Garner

Evans contends that the Supreme Court established in Garner
that a retrocactive application of a law that imposes a
significant risk that a defendant would be subject to increased
punishment violates the prohibition against ex post facto laws.
In denying Evans’s petition, this court concluded that the
significant risk analysis used in Garner to evaluate the effect
of changes in parole rules was not a clearly established
governing precedent that controlled the decision in Evans’s case.
Fvans argues that reascnable jurists could disagree with the
court’s decision and instead could conclude both that Garner
provided the governing standard for his case and that the New

Hampshire Supreme Court’s decision was contrary to that

precedent.
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Evans cites United States v. Lewis, 606 F.3d 193 (4th Cir.

2010}, to show that jurists of reason could disagree about the
application of Garner in contexts other than changes to the
parole rules. The issue is not whether Garner might apply
outside of the parole context but, instead, is whether Garner
provides the controlling standard in Evans’s case so that a
decision based on a Dobbert analysis is contrary to clearly
established Supreme Court precedent. The Fourth Circuit in Lewis
applied the “significant risk” standard from Garner to assess
whether a retroactive application of the Sentencing Guidelines
violated the prohibition against ex post facto laws and
distinguished the Seventh Circuit’s analysis of retroactive
application of Sentencing Guideline changes. 606 F.3d at 199.
Although Evans dces not cite a case involving procedural changes,
which was at issue in his case, it may be arguable that jurists
of reason could conclude that Garner has displaced Dobbert for
purposes of analyzing the ex post facto effect cf the change in
RSA 651:58, I.

Therefore, the court will grant a certificate of

appealability for the first question Evans presents.
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TTI. Unreasonable Appilication cof Federal Law

Bvans also contends that reasonable Jurists could disagree
with this court’s conclusion that the New Hampshire Supreme
Court’s decision, based on a Dobbert analysis as applied by the
Seventh Circuit in Mallon, was not an unreasonable application of
federal law. Evans argues that unlike the retrcactive changes
considered in Dokbert and Mallon, the amendment to RSA 651:58, 1
gave the government a second chance to have a longer sentence
imposed on him, and therefore was not a mere procedural change.
The court disagrees with Evans’s interpretation and concludes
that jurists of reason would not debate whether the New Hampshire
Supreme Court’s decision was wrong.

Therefore, a certificate of appealability will not issue for
the second guestion Evans presents.

Conclusion

For the foregoing resasons, Evans’'s motion for a certificate
of appealability (document no. 28) is granted for the first
question he presents and denied as to the second question.

30 ORDERED.

R D1l -

Joseph A, DiClerico, JY.
United States District Judge

Juiy 20, 2010

cc: David M. Rothstein, Esguire
Elizabeth C. Woodcock, Esquire
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