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2 

THE BAILIFF: 

THE COURT: 

Please be seated. 

Good morning. Could I have counsel 

3 state their names for the record, please? 

4 

5 

6 

7 

8 

9 

10 Okay. 

MR. DELKER: 

MR. BROWN: 

MR. SISTI: 

Will Delker, for the State. 

Simon Brown, for the State. 

Mark Sisti, for Chad Evans. 

MR. CRONHEIM: Allen Cronheim, for Chad Evans. 

MS. WIBERG: Patricia Wiberg, for Amanda Bortner. 

THE COURT: Okay. Could you hear that, Brenda? 

All right. For those of you who don't know her, 

3 

11 Alexandra Camp is a law clerk who's going to be helping me 

12 from time to time in this case. Let me just take care of 

13 a couple of housekeeping matters before we get started 

14 

15 

with the hearing. I think I passed out to everybody last 

time a time log that we'd be following for tomorrow. One 

16 of the changes on that is, per instructions from Judge 

17 Murphy, we'll not be showing the jury the videotape, but 

18 I'm going to be giving the general instructions personally 

19 at the beginning of the day. So if you want to be there 

20 for that, we can make sure that we arrange it so that 

21 people are sitting with the jurors. 

22 I also have a couple of forms to hand out to you. 

23 These are just sort of so you can know what I'm using. 

24 The first form is a preliminary screening form where it 
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1 keeps track of which jurors are excused or not after just 

2 the first round of questioning, not the individual voir 

3 dire. And then the second set of sheets is a form to keep 

4 track of individual voir dire, and when peremptories are 

5 exercised and whether a juror's excused for a cause. If 

6 you want to -- if I could have the bailiff give each 

7 lawyer a copy of that. 

8 It is my practice to select alternates at random at 

9 the end of the case, unless anyone has an objection to 

10 that procedure. 

11 MR. CRONHEIM: If we can just discuss that with Mr. 

12 Evans. 

13 THE COURT: Sure. We can talk about it tomorrow. 

14 And I need a defendant's witness list. Do I have that, 

15 yet? 

16 MR. CRONHEIM: Let me explain what we've done. 

17 These are all the names. It is far more extensive than 

18 the witnesses we plan to call. They are the names in the 

19 discovery. I'll give the State one, too. There's an 

20 additional name. Just got some discovery last week that 

21 includes the name of Thomas McNeil. And I'll explain to 

22 you our thought as to -- if I may. Our concern is that 

23 there are people who are involved with this case who will 

24 not be witnesses, but who play certain roles. And we 
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1 think, as a matter of caution, to be sure that jurors 

2 don't know these individuals, it is appropriate to include 

3 

4 

5 

them. In truth, our witness list is very close to what 

the State has already submitted to you. I presumed Dr. 

Baden is not on their list. And other than that, there is 

6 nobody, for the moment, that I'm aware of, other than the 

7 possibility, depending on where evidentiary rulings go, of 

8 some family members. I don't think that there's anybody 

9 who we anticipate calling who is not already listed on the 

10 State's grouping. 

11 

12 

THE COURT: Okay. 

MR. CRONHEIM: So we're not seeking to give you a 

13 phone book; instead, we're just seeking, through some 

14 caution, to be sure that jurors don't know individuals who 

15 are involved in the case. 

16 THE COURT: There are two issues I see. One, is I 

17 understand your concern about making sure the jurors are 

18 aware of everybody. The second is the -- the State's 

19 right to have a witness list so that that can be put on 

20 notice for what witnesses are going to be called. So I 

21 want to make sure they have that witness list, because 

22 this is not -- the one that you've handed me is not as you 

23 even concede a list that you would be anticipating using 

24 as witnesses at trial. 
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2 

3 

MR. CRONHEIM: We agree with that. 

THE COURT: Okay. 

MR. CRONHEIM: And that's why I'm trying to 

4 introduce it in that way. 

THE COURT: Okay. 

6 

5 

6 MR. CRONHEIM: We wanted to give you the names, but 

7 we didn't want to leave the Court with a misimpression 

8 that those were legitimate witnesses. 

9 

10 

11 

12 

THE COURT: Okay. 

MR. CRONHEIM: It is 

THE COURT: What happens let me ask you this 

hypothetical: What happens if you decide to call a 

13 witness at the last minute that's on this witness list but 

14 is not on the list you give the State as anticipated 

15 witnesses. Do I allow you to call that witness or 

16 preclude you from calling the witness? 

17 

18 

MR. CRONHEIM: I think it will depend on the 

circumstances of the case. As much as the Court would be 

19 put in a position of any witness being called at a later 

20 date because of developments in a trial, the Court would 

21 use its discretion. 

THE COURT: Okay. 

MR. CRONHEIM: But the discovery in this case is 

22 

23 

24 now beyond 3200 pages. The State has thoroughly reviewed 
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1 all that material, and we don't have names that are not 

2 included. So it's not a situation where we're going to be 

3 having a surprise and mystery witness ---

4 

5 

THE COURT: Okay. 

MR. CRONHEIM: with the State having no 

6 information about that person at all. 

7 

8 

THE COURT: Okay. I don't see Dr. Baden on this. 

I presume you did this alphabetically? I just want to 

9 make sure. 

10 MR. CRONHEIM: Right. And that's the reason why I 

11 mentioned his name. 

12 

13 

14 

15 

16 

THE COURT: Okay. 

MR. CRONHEIM: The State, of course, is aware, and 

has been aware for a period of months. Mr. McNeil ---

THE COURT: What's his first name? 

MR. CRONHEIM: Michael. The other thing that I 

17 will suggest is that Mr. McNeil is not on that list 

18 because we found out his name last week from the State, as 

19 part of the State's discovery, and didn't know of him 

20 before last week. 

21 

22 

THE COURT: 

MR. DELKER: 

Anything from the State on this issue? 

Only that I'm listed as a witness on 

23 the witness list, which is problematic. 

24 THE COURT: Oh, I didn't see that. I'm going to 



1 cross that off for purposes of the jury, unless you can 

2 give me some kind of offer of proof right now. 

8 

3 

4 

MR. CRONHEIM: I understand. Again, our names are 

going to be announced to the jury. So to the extent any 

5 juror knows any of us, that matter's covered. 

6 

7 

THE COURT: Okay. 

housekeeping matter is: 

Great. And then the final 

On December 18th, I am going to 

8 have to end the day at 2:00 P.M., just so everybody 

9 maybe you can prepare witnesses around that deadline. And 

10 I apologize for any inconvenience that might cause. Okay. 

11 Let me just tell you what I have on for hearing today, and 

12 if there's any addition you can tell me. We have the 

13 Richards issue to deal with with Ms. Bortner; we have the 

14 State's motion to consolidate; the State's motion in 

15 limine to admit contact between Amanda Bortner and Chad 

16 Evans; the State's motion in limine to preclude evidence 

17 of Jeffe Marshall's prior acts; the State's motion to 

18 admit Amanda Bortner's excited utterances; the State's 

19 motion to admit statements of Amanda Bortner as 

20 co-conspirator; the State's motion to exclude evidence 

21 regarding the defendant's character with other children; 

22 the State's motion to exclude evidence of possible Windex 

23 ingestion; there's a grand jury issue that we need to 

24 address; the defendant's motion to strike surplusage from 
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1 the indictments, and the defendant's motion regarding 

2 

3 

4 

5 

404(b) evidence of the defendant. Is there anything else 

that we need to take up today? From the State? 

MR. DELKER: Not that I'm aware of. 

MR. CRONHEIM: Nothing from the defense. We have 

6 spoken with the State, and they're aware that we filed two 

7 motions with you this morning. 

8 MR. DELKER: I actually have not done that. 

9 They're out-of-state witness subpoenas, two additional 

10 out-of-state witness subpoenas. I have the originals and 

11 copies 

12 

13 

THE COURT: 

MR. DELKER: 

Okay. 

-- here for the Court. Should I 

14 submit those now? 

15 

16 

THE COURT: Yes, why don't you hand those up. 

MR. CRONHEIM: And we, of course, have no objection 

17 to that. 

18 

19 

THE COURT: Okay. 

MR. CRONHEIM: Perhaps, then, as a matter of 

20 housekeeping, the Court invited us to provide some 

21 questions for the Court to ask as part of the individual 

22 requests for voir-dire. 

23 

24 

THE COURT: Okay. 

MR. CRONHEIM: And I have some of them. And, 



10 

1 judge, I don't know how you want to handle this part of 

2 things. There is a question that the State has included, 

3 and it's probably premature to discuss it at this point, 

4 because it relates to immunity issues and the testimony of 

5 Amanda Bortner, but I think that there may be a time that 

6 we would like to be heard about that question. 

7 

8 

THE COURT: About what question? 

MR. CRONHEIM: I think it's question number six 

9 that the State ---

10 

11 

12 

13 

THE COURT: Okay. 

MR. CRONHEIM: has requested you ask. 

THE COURT: On their motion. I think -- isn't the 

question submitted the State provided to me to review, 

14 they're questions that you may potentially ask each 

15 witness, is that right I mean, each juror? 

16 

17 

18 

MR. DELKER: 

THE COURT: 

MR. DELKER: 

That's correct. 

Okay. 

And the way I read the ones the 

19 defendant just proposed, those are more open-ended 

20 questions, as well, that don't really -- don't have like a 

21 yes-or-no answer that would be more appropriate for 

22 individual voir dire. 

23 

24 

THE COURT: 

you what I will do. 

What I'm going to do is let me tell 

I am going to, after the general 
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1 instructions to the jury, take a break. We all come back 

2 into the courtroom and I introduce the case and briefly 

3 describe the nature of the indictments, and then ask them 

4 the general voir-dire questions that include the 

5 constitutional principles; whether they're related to 

6 anybody in the case; whether they expect to lose or gain 

7 anything; if you know the victim or the defendant; if you 

8 form an opinion; if you belong to any organization that 

9 contributes; and if you have any prejudices or if you're 

10 related to law enforcement. Those kinds of questions I'll 

11 ask. After we weed out people that have problems, then 

12 they'll send out for individual voir dire. The only 

13 questions I planned on asking during individual voir dire 

14 had to do with press coverage. And then I would give you 

15 five minutes to ask whatever questions you thought were 

16 appropriate. And depending on how the questioning of each 

17 juror goes, I mayor may not follow up with questions. So 

18 it seems to me that the three that you've just given me 

19 would be appropriate for you to ask during individual voir 

20 dire, if you wanted to. 

21 MR. CRONHEIM: We will. We'll make the request 

22 because of the nature of the questions that the Court do 

23 that, but we'll obviously defer to the Court's ruling on 

24 that. 



o 

12 

1 THE COURT: Okay. Well, I might change my mind 

2 depending on how we proceed with Amanda Bortner's 

testimony. But I will keep this to revisit during 

individual voir dire. Okay. Why don't we take up the 

3 

4 

5 Richards hearing issue. Ms. Wiberg, if you'd come on up. 

6 Good morning. 

7 

8 

MS. WIBERG: Good morning. 

THE COURT: Do you need another chair over there so 

9 you can both sit near a microphone? Would you be able to 

10 do that? Thanks. Maybe just pull those two chairs over. 

11 No, if you could sit right there, that would be great. 

12 

13 

MS. WIBERG: 

THE COURT: 

Oh, sure. 

Drag the chairs over just so you're 

14 close to a microphone. 

15 

16 

17 

MS. WIBERG: Okay. 

MR. CRONHEIM: Is that all right, judge? 

THE COURT: Yeah. Okay. I guess the way I'm going 

18 to proceed is to first ask Attorney Wiberg, Richards 

19 hearings are sort of fluid, and it depends on what the 

20 particular context is and what the status of a witness who 

21 is -- whose testimony is sought. So I presume that it 

22 would be the State's desire to call Ms. Bortner in their 

23 case in chief. 

24 MR. BROWN: That's correct. 
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1 THE COURT: Okay. And there are two charges 

2 pending against her involving the endangerment of the 

3 welfare of a child encompassing the time period that also 

4 covers the charges involving Mr. Evans. So, Attorney 

5 Wiberg, I guess I would ask you, first, whether or not 

6 your client is going to be exercising her fifth-amendment 

7 right to ---

8 

9 

10 

11 

MS. WIBERG: 

THE COURT: 

MS. WIBERG: 

THE COURT: 

Yes, your Honor, she is. 

-- any and all questions? 

Yes, your Honor. 

Okay. It doesn't seem to me In this 

12 type of case with this context that it's appropriate to 

13 put Ms. Bortner on the stand and ask her individual 

14 questions. 

15 MR. BROWN: I don't think we'd get too far, your 

16 Honor, before she'd assert her fifth-amendment privilege, 

17 

18 

so that's I was prepared to ask a series of questions 

until she did, in fact, invoke. But I think your approach 

19 is appropriate. 

20 THE COURT: Okay. Mr. Cronheim or Mr. Sisti, what 

21 I intend to do is to swear the witness in and ask her 

22 personally whether it's her intention to assert her 

23 fifth-amendment right. 

24 MR. CRONHEIM: We agree. 
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2 

3 

THE COURT: Okay. 

MR. CRONHEIM: I suppose we're making certain 

assumptions as to the State's questions. Perhaps the 

14 

4 State, in order to make right the assertion of the fifth 

5 would -- and I understand from counsel for Ms. Bortner, 

6 that it's also pursuant to Part 1, Article 15 of the New 

7 Hampshire Constitution -- that the State make an offer of 

8 proof as to what questions it would want to ask and then 

9 there could be that kind of assertion. 

10 

11 

THE COURT: 

MR. BROWN: 

Okay. 

The direct examination of Amanda 

12 Bortner would begin with just general background 

13 questions. We would then ask her if she is the mother of 

14 Kassidy Bortner, and ask questions such as Kassidy's date 

15 of birth, where she and Kassidy lived from the time of her 

16 birth until her death. Our questions would then go to 

17 asking if she knows Chad Evans, the defendant; if there 

18 was a time when Kassidy and Amanda Bortner began living 

19 with the defendant. And then we would get into questions 

20 about alleged abuse by the defendant against Kassidy. 

21 THE COURT: Attorney Wiberg, would your client 

22 assert the fifth as to all of those issues? 

MS. WIBERG: Yes, your Hnor. 23 

24 THE COURT: Okay. Why don't we -- actually, why 
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1 don't I have Ms. Bortner take the stand and we can start 

2 off with the background questions. You can sit up there 

3 with her, if you want, Ms. Wiberg. 

4 

5 

MS. WIBERG: 

THE COURT: 

I'll stand next to her, if I may. 

Okay. Sure. Yes, stand there, please. 

6 If you'd stand for a moment, ma'am, and raise your right 

7 hand, and face me, please. 

8 
A 

AMANDA BORTNER 

9 was called as a witness, and having been first duly sworn 

10 on oath, was examined and testified as follows: 

11 

12 

THE COURT: 

THE WITNESS: 

Okay. Have a seat. 

I assert my fifth-amendment right 

13 against self-incrimination, pursuant to the United States 

14 Consitution, and the rights afforded me under the New 

15 Hampshire Constitution, specifically, Part 1, Article 15. 

16 THE COURT: Okay. Why don't we hear a question 

17 first, and if you still believe that you need to assert 

18 your fifth, you can simply say I assert my fifth-amendment 

19 right. 

20 

21 

22 

THE WITNESS: Okay. 

THE COURT: That's all right? 

THE WITNESS: Yup. 

23 DIRECT EXAMINATION [By Mr. Brown]: 

24 Q Would you state your name, and spell your last 
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1 name? 

2 A Amanda Bortner, B-o-r-t-n-e-r. 

3 Q Where do you live? 

4 A I live at 243 Endicott Road, Weirs Beach, New 

5 Hampshire. 

6 Q How long have you lived there? 

7 A A month and a half. 

8 Q Ms. Bortner, how old are you? 

9 A Nineteen. 

10 Q And what do you do for work? 

11 A I waitress at the 1875 Inn, in Tilton. 

12 Q I'm sorry, I didn't ---

13 A I waitress at an inn in Tilton. 

14 Q And would you tell us your educational background? 

15 A Went to elementary school, went to school, high 

16 school 'til my junior year, and then I got my GED. 

17 Q Would you tell us who was in your immediate family? 

18 A I have four brothers and sisters, stepfather and 

19 mother. 

20 Q Are you the mother of Kassidy Bortner? 

21 A Yes. 

22 Q Kassidy lS deceased, correct? 

23 A I want to assert my fifth-amendment right. 

24 THE COURT: Okay. I presume, ma'am, that you would 
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1 assert your fifth-amendment right to proceeding questions 

2 involving Kassidy? 

3 

4 

5 

6 

7 

8 

THE WITNESS: [No audible response] . 

THE COURT: You have to say yes or no. 

THE WITNESS: Yup. 

THE COURT: Anything from the defense? 

MR. CRONHEIM: No. Thank you, judge. 

THE COURT: Okay. You may step down. Now, from my 

9 perspective, that ends the hearing, and we don't need to 

10 do anything further, unless the defense has an argument 

11 that they would need to call Amanda Bortner in their case. 

12 MR. BROWN: In light of the witness asserting the 

13 fifth-amendment privilege, we have a letter signed by the 

14 attorney general granting use immunity for any testimony 

15 in this case. 

16 THE COURT: Do you have copies of that for defense 

17 and Attorney Wiberg? 

18 

19 

20 

21 

22 

23 

24 

MR. BROWN: 

THE COURT: 

MR. BROWN: 

everyone copies. 

THE COURT: 

MR. BROWN: 

parties. 

We may be one copy short. 

Okay. 

But maybe at the break we could give 

Sure. 

But I'm happy to show them to all the 
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1 THE COURT: Why don't you show them, and I'd like 

2 to have a chance to read it, too. 

3 MR. BROWN: Here's the original. 

4 MR. CRONHEIM: Your Honor, I know that we've had an 

5 opportunity to speak with Ms. Wiberg, and, obviously, I've 

6 not read this letter. It's my understanding that, to the 

7 extent that the hearing includes us and this impacts Mr. 

8 Evans' trial, that there is still going to be an asserting 

9 of a fifth-amendment right, Part I, Article 15 right. 

10 THE COURT: And then I'll order her to answer the 

11 questions in light of the grant of use immunity. 

12 MR. CRONHEIM: I think that there's a question, as 

13 Ms. Wiberg speaks with me about it, as to the 

14 constitutionality of that use-immunity statute 

15 THE COURT: Okay. 

16 MR. CRONHEIM: under these circumstances where 

17 Ms. Bortner, herself, has been criminally charged. My 

18 understanding, and Ms. Wiberg can speak to it, but the 

19 State now having charged her cannot now seek to obtain 

20 evidence from her on the very same issues with the very 

21 same prosecutors. So I think that that issue will come 

22 up. I've not read the letter. We obviously need to 

23 review it. I don't know if Ms. Wiberg's had the letter 

24 before today or not, but it is my anticipation, and I want 
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1 to identify it for the record, that there are some legal 

2 issues 

3 THE COURT: Sure. 

4 MR. CRONHEIM: which remain under these 

5 circumstances. 

6 THE COURT: Attorney Wiberg? 

7 MS. WIBERG: Your Honor, I don't think -- like 

8 Attorney Cronheim said, I don't think there's any way that 

9 my client, even with use immunity, should be made to 

10 testify, because she still is giving evidence against 

11 herself which is directly in conflict to her 

12 fifth-amendment right, and self-incrimination, and the 

13 rights afforded her under the New Hampshire Constitution. 

14 And even as the State said last week when we were here, 

15 that it would be different prosecutors prosecuting her for 

16 the charges that she's got pending. But that's beside the 

17 point. There's going to be the testimony, under oath, on 

18 the record, directly related to some of the elements in 

19 the offense as she's charged. And I think she should have 

20 transactional immunity, and have them drop the charges. 

21 THE COURT: Well, they can't use it even if 

22 whether it's on the record or under oath. Doesn't matter, 

23 right? 

24 MS. WIBERG: For transactional? But she can still 
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1 be prosecuted. 

2 THE COURT: Right. And if they prosecute her and 

3 use anything obtained in the course of this trial, the 

4 charges would be dismissed. At least that's my 

5 understanding of the affect of use immunity. 

6 MS. WIBERG: I don't see that there's testimony 

7 that -- and yet I haven't received all the discovery yet, 

8 so I'm waiting for that. 

9 

10 

THE COURT: Okay. 

MS. WIBERG: What's necessary to the public 

11 interest that they couldn't get from other sources in 

12 their long list of witnesses they have, for instance, 

13 

14 

who's Kassidy and where was she living. 

witnesses that can give that information. 

There's plenty of 

The 

15 circumstances of death can be given by the medical 

16 testimony. I don't see why Amanda's testimony is 

17 necessary for that. 

18 THE COURT: Well, according to discovery, isn't she 

19 the only witness that was living with Chad that, at least 

20 according to the discovery, witnessed his abuse of --

21 alleged abuse of Kassidy Bortner? 

MS. WIBERG: I don't know. I haven't seen that. 22 

23 THE COURT: Okay. Why don't I hear from the State 

24 on their position. 
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1 MR. DELKER: I think your Honor's correct in terms 

2 of the law on this issue, that Castigar, it's a United 

3 State Supreme Court case, I don't have the cite off the 

4 top of my head, but it's the seminal case in this area 

5 that says that use and derivative use is appropriate, and 

6 the process goes not to whether it's appropriate for the 

7 witness to testify in a particular case, the issue of 

8 whether anything is used is an issue when it comes to 

9 trial on her charges. And at that point, the State has 

10 the obligation to show that all of the evidence that it is 

11 presenting in the trial against her is completely 

12 independent of the evidence -- completely independent of 

13 the immunized testimony. And the way we can do that, 

14 quite simply in this case, is we've got discovery through, 

15 I don't know the last page, but we can -- whatever the 

16 last page of discovery is as of today would be the 

17 discovery that's available prior to the grant of immunity, 

18 and Mr. Brown and I obviously would not prosecute the case 

19 against Ms. Bortner. And that should resolve any Castigar 

20 issues with respect to her future trial. 

21 THE COURT: Okay. And under our statute, don't you 

22 need to make a showing that her testimony may be necessary 

23 to the public interest? 

24 MR. DELKER: That's correct, yes. 
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1 THE COURT: If you-- if you could make that 

2 argument for me. 

3 MR. DELKER: Absolutely. Her testimony is relevant 

4 because, as your Honor correctly recognized, the discovery 

5 in this case indicates that she is the only witness who 

6 actually observed much of the assault -- many of the 

7 assaults that preceded Kassidy's death. The defendant 

8 made admissions to Ms. Bortner on the night that Kassidy 

9 sustained the fatal injuries in a telephone conversation. 

10 She observed Kassidy's condition the next morning when she 

11 woke up, all of which is crucial to the State's charges, 

12 both with respect to the assaults and the second-degree 

13 murder charge. 

14 THE COURT: Okay. Okay. Anything further, Ms. 

15 Wiberg? 

16 MS. WIBERG: Not at this time, no. 

17 THE COURT: Okay. Mr. Cronheim? 

18 MR. CRONHEIM: I haven't read the letter, yet, so 

19 not at this time. 

20 THE COURT: Okay. All right. I'll take that issue 

21 up -- under advisement, and I'll get an order out on what 

22 the State will be permitted to do with Kassidy Bortner's 

23 testimony, [sic] to call her if at all. But I'll get that 

24 out when I issue a final ruling on all these particular 
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1 motions. Okay. Thank you. Ms. Wiberg, you're certainly 

2 welcome to stay for the rest of the hearing, but I think 

3 that's all that we needed you and your client for at this 

4 time. And I'll make sure you get a copy of that order, as 

5 well. 

6 

7 

MS. WIBERG: 

THE COURT: 

Thank you, your Honor. 

Okay. Thank you. The next issue lS 

8 the State's motion to consolidate. And I know that there 

9 were several objections filed today. I did get a chance 

10 to read all those objections and including the motions 

11 that were filed. So if you could try to highlight what 

12 you think is important or provide any additional 

13 information that's not already contained in the pleading. 

14 And I'll start with the State. 

15 MR. DELKER: Thank you, your Honor. With respect 

16 to the motion to consolidate, I think our pleading 

17 pretty -- sets out the argument in a fair amount of 

18 detail. The issue, as the Court is aware from the cases, 

19 is one of the Court's discretion, and that discretion's 

20 extremely broad. The circumstances under which the 

21 courts -- the supreme court has found it appropriate to 

22 consolidate charges are situations where the nature of the 

23 conduct is far more attenuated than the situation here. 

24 Here, we're talking about a charge that is right in the 
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1 middle of the conduct that relates to Kassidy's death. 

2 And as I argue, I think it's part of the entire 

3 circumstances of the facts. And even if that particular 

4 charge is severed from the trial in this case, the facts 

5 and testimony with respect to that conduct underlying that 

6 particular charge on the simple assault against Amanda 

7 would be admissible in the trial with respect to the 

8 charges involving Kassidy. And so since all that evidence 

9 is coming in anyway, there's hardly any prejudice from 

10 submitting that particular charge to the jury, as well. 

11 

12 

13 

THE COURT: Okay. Thank you. Attorney Cronheim? 

MR. CRONHEIM: Judge, it's our position that there 

is extraordinary prejudice by joining these issues. First 

14 off, this is a case that, by the State's own discovery, I 

15 don't think goes to the jury. I think the State will not 

16 dispute but that Amanda Bortner has indicated that this 

17 event started at a time when a mug was thrown by her 

18 toward Chad Evans. Under the simple-assault statute, that 

19 would make this matter a violation, and issues of 

20 self-defense could even be raised. 

21 In a circumstance where the case doesn't got to the 

22 jury, I think that this is the start of our concern that 

23 

24 

the jury be tainted by a motion. And I want to say this 

carefully. I'm not usually prone, at least I don't think 



1 I'm usually prone to overstatements, but I see a very 

2 concerning pattern as we start the case that there are 

25 

3 emotions which will be raised in the jury-deliberation box 

4 unnecessarily to the distraction from the evidence, to the 

5 distraction from fair consideration of this case, and to 

6 the distraction of Mr. Evans' right to a fair trial, as 

7 I've indicated in my response, pursuant to Part 1, Article 

8 15, of the New Hampshire Constitution, and the 5th, 6th 

9 and 14th amendments of the Constitution of the United 

10 States. 

11 This lS a case, judge, where we'll probably be 

12 getting into it at a later point, in terms of some of the 

13 evidence collections and some of the other matters, so I 

14 would ask that other issues that are raised during this 

15 morning's motion hearing be made part of the record of 

16 this motion so I don't have to inappropriately get things 

17 out of order. 

18 But our concern is that this is about a different 

19 person, a different set of issues, a case that likely is 

20 not going to go to the jury even by the State's own 

21 discovery, and has the enormous risk of getting involved 

22 these issues of claimed domestic abuse. 

23 Now, the circumstances. The State has a long 

24 recitation in its motion of considerable facts with which 
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we disagree. And the discovery simply doesn't support a 

lot of it, mostly by omission, as opposed to mistake. And 

3 it is our concern that this is the start of the process 

4 for the jury to look at Chad Evans, because we know from 

5 polling data, people really -- jurors really do look at 

6 

7 

defendants based on what the charges are. And it starts a 

burden for us which is unnecessary and unfair. And as I 

8 say, it includes legal issues and other issues completely 

9 unrelated to the matters involving Kassidy Bortner. 

10 THE COURT: So do you see the prejudice from your 

11 perspective more as a result of introducing the fact of 

12 the alleged simple assault, or that there is a pending 

13 charge? 

14 MR. CRONHEIM: More that there's a pending charge. 

15 I mean, I think the facts are going to show -- and what 

16 the State is -- and it's interesting, because what the 

17 State is seeking to use this as is an indication of Chad 

18 Evans' state of mind that Wednesday night, because he'd 

19 been involved with injuring Kassidy Bortner. In fact, 

20 that's not what Amanda Bortner would testify to, as I 

21 understand it, and not the circumstances of the case. The 

22 fact is that Amanda Bortner would say that 

23 MR. DELKER: I'm sorry. I apologize for objecting. 

24 I've got a concern about Amanda Bortner being in the 



1 courtroom while we discuss what her potential testimony 

2 is, in light of the Court's motion. 
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3 

4 

5 

6 

THE COURT: I think it's appropriate to ask her to 

be sequestered, Ms. Wiberg. Thank you. 

MS. WIBERG: May I take a moment? 

THE COURT: Sure. 

7 [Pause in proceedings] . 

8 

9 

THE COURT: Okay. Thank you. 

MR. CRONHEIM: Amanda Bortner would testify, Chad 

10 Evans would testify, and Jeffe Marshall would testify that 

11 there were concerns about Kassidy's health shortly after 

12 Chad Evans picked up Kassidy from Jeffe Marshall's care In 

13 Kittery, Maine, that afternoon and early evening of 

14 November 8th. 

15 To claim that some altercation lS based -- and the 

16 State, in its motion, says this is what they're going to 

17 do. They're going to try to use this altercation, 

18 focusing on this charge, to say that Chad Evans was 

19 involved in the simple assault because he was so upset 

20 

21 

about having injured Kassidy Bortner. Well, that's not a 

fair summary of the evidence. And it will permit 

22 dangerous implications that are unfair to Mr. Evans' case. 

23 I think that there is, because of the general narrative of 

24 that Wednesday night, an opportunity for the State to 



-~---.. ----------------------------------------------------------------------

1 

2 

28 

introduce that evidence. But I think it is the charge 

itself which becomes prejudicial and unnecessary. I mean, 

3 as I pointed out in the motion, they got a life term that 

4 got over 200 years of incarceration, but they're pushing 

5 so hard to get a misdemeanor or a violation before the 

6 jury. I think that they are trying that hard shows what 

7 the intent is. 

8 

9 

THE COURT: 

MR. DELKER: 

Okay. Anything further on that issue? 

Only one or two issues. One, with 

10 respect to Amanda Bortner's testimony, I think that this 

11 issue with respect to throwing the mug came after the 

12 

13 

defendant and Amanda spent nine months together. That was 

the first time she disclosed this fact. So I think the 

14 jury certainly can consider the circumstances under which 

15 that late disclosure came, and the State isn't endorsing 

16 or accepting as the truth as to what happened that night. 

17 With respect to the circumstances of the assault on 

18 Amanda in the context of the assaults on Kassidy, I think 

19 what the evidence will show is that this was not a 

20 one-time assault that the defendant inflicted on Kassidy, 

21 but, rather, conduct that potentially went on throughout 

22 

23 

the night. And his conduct, at that time I mean, 

throughout that night is relevant. And I don't see that a 

24 simple-assault charge, in light of the other charges in 
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1 the case, is difficult for the jury to understand, 

2 difficult for the jury to assess separately from the 

3 conduct with respect to Kassidy, or particularly confusing 

4 or time consuming, all of the factors of which would make 

5 it appropriate to consolidate the charge, get it 

6 concluded, once and for all, in the context of this trial. 

7 That's why the State is seeking to have this done all at 

8 once, preserve judicial resources, and have the issues 

9 resolved, once and for all. 

THE COURT: Okay. All right. Thank you. 

MR. CRONHEIM: Judge ---

THE COURT: Very briefly. 

MR. CRONHEIM: I don't want -- very briefly. But 

10 

11 

12 

13 

14 just so the record is complete. Amanda Bortner was taped 

15 on November 9, on November 9, on November 12 and on 

16 November 16 without mention of any of this assault. The 

17 first time that she mentions this assault is in an 

18 interview with Sergeant White on December 19, which is not 

taped. And, again, we'll get into evidence later on. But 19 

20 

21 

there's a real question mark about the evidence-collection 

process in this case. So I just want the record to be 

22 complete that this is a circumstance where this is a 

23 late-breaking allegation five weeks after the event in the 

24 cover of the state police untaped conversation. 



30 

1 THE COURT: Okay. I'll take this under advisement, 

2 and I'll get a decision out to you with the other pending 

3 motions to the extent I don't rule on them today. The 

4 next motion is the State's motion regarding contact 

5 between the defendant and Amanda Bortner in violation of 

6 the bail conditions. And it seems to me from the defense 

7 response that they agree that that kind of contact can be 

8 introduced, but not the fact that it violated a bail 

9 condition. Is that right, Mr. Cronheim? 

10 MR. CRONHEIM: That's correct. 

11 THE COURT: Okay. So in that context, if the State 

12 wants to address the motion. 

13 MR. DELKER: Yes. Thank you. The fact that it was 

14 a violation of the bail order is exactly the heart of what 

15 makes this so particularly probative. The fact that the 

16 defendant knew, told probably five different witnesses 

17 that he knew he wasn't supposed to have contact with 

18 Amanda because he could get in trouble, that his bail 

19 could be revoked, that he was under court order not to 

20 have this type of conduct and went to such enormous 

21 lengths to hide the conduct to the point where he and 

22 Amanda were literally living in the woods drinking water 

23 out of a stream behind his grandparents' house in Vermont. 

24 The nature and extent of his hiding this only can be 



1 understood in the context of the fact that he was under 

2 order not to be seen or to have contact with her. 
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3 

4 

And I think that State v. Hastings talks about the 

use of subsequent bad acts. And what is required is a 

5 contemporaneousness and a close, logical connection 

6 between the two. The only prejudice the defense can point 

7 to as a result of the fact the defendant was under a bail 

8 order is appropriate prejudice, which is that it shows 

9 that he knew he wasn't supposed to be doing this, and yet 

10 he went to great risks to engage in this conduct. That's 

11 not the type of unfair prejudice that Rule 403 is designed 

to preclude. That's exactly the type of evidence that 12 

13 makes this so particularly probative. And so I think for 

14 those reasons, the fact that there was an order 

15 prohibiting the contact, is particularly important. 

16 

17 

THE COURT: Okay. Thank you. Mr. Cronheim? 

MR. CRONHEIM: Judge, this is a continuation of 

18 what we see as the effort to get emotion in front of the 

19 jury and taint the jury away from fair consideration of 

20 

21 

22 

the facts of the case. It is our view that the State will 

argue: You see, he violated a court order. He's a bad 

guy, and nothing that he says is, therefore, reliable. It 

23 is an enormously charged issue which is not the reason for 

24 his conduct. The fact is, and I'm not sure that the Court 
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1 would be aware of this, Amanda Bortner was abandoned by 

2 her family. Her stepfather has sexually abused her. She 

3 could not go back to that house, and the Evans family, 

4 along with Chad, supported her at a point in time after 

5 she had lost her child. She was homeless, without 

6 support, without family, and the friends that she had, had 

7 the last name "Evans." 

8 

9 

We're prepared to deal with those issues in a fair 

way to understand why there was contact. But for the 

10 State to be able to have the incredible opportunity to 

11 argue that a judge has found him in violation of a bail 

12 condition, or that he has violated a court order, I think 

13 

14 

15 

16 

17 

18 

unfairly skewers the process. In truth, I now question 

why we ever agreed to the no-contact order. I think it 

was a mistake on our part. Obviously, we cannot change 

that, and we accept the consequence of it. 

line is Amanda Bortner went to Chad Evans. 

But the bottom 

Chad Evans did 

not go to Amanda Bortner. And Amanda Bortner went to Chad 

19 Evans because she did not want to be with her stepfather, 

20 and she did not want to be with Jeffe Marshall, who she 

21 came to conclude, even before this so-called tampering 

22 occurred, even before Chad Evans was released on bail, she 

23 came to conclude that Jeffe Marshall may well be 

24 responsible for this case. 
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1 So we've got a circumstance where there are real 

2 reasons for Amanda Bortner to have made the contact that 

3 she did, that Chad Evans -- and today we can acknowledge 

4 that there was a bail order, and we acknowledge that in 

5 the pleading that I filed, but that Chad Evans did reject 

6 her. That's essentially what happened. And to allow the 

7 State to skewer the argument in front of the jury, I 

8 think, is dangerous, unfair, prejudicial. 

9 

10 

11 

12 

THE COURT: 

MR. DELKER: 

THE COURT: 

MR. DELKER: 

Okay. Thank you. 

If I could just address 

Sure. 

-- two points, briefly. One is the 

13 State wouldn't introduce evidence that a court found that 

14 he violated the bail condition, only that there was a bail 

15 condition that he knew about. And the Court and the jury 

16 can draw their own conclusions about what motivated his 

17 conduct there. I think, though, the description of 

18 Amanda's contact with the defendant is somewhat skewed in 

19 the sense that immediately after Kassidy's funeral --

20 after Kassidy's death, she spent much time with her 

21 

22 

family. Her family helped with the burial and the funeral 

of Kassidy up in Buckfield, Maine. And immediately after 

23 that, Amanda left and went to Texas with one of her best 

24 friends, and stayed in Texas for about a month until 
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1 actually the State asked to speak with her again in order 

2 to -- before the grand Jury. And she came back to New 

3 Hampshire. And she came back, and it was at that point 

4 that the contact between the defendant and Amanda picked 

5 up, in fact, almost immediately after she was back from 

6 Texas, they moved in together in Keene. And it was from 

7 that point on that Amanda first realized, or came to the 

8 realization, that Jeffe Marshall may have done something. 

9 That only happened after the contact with the defendant 

10 and Amanda resumed. So I think the context in which they 

11 represented the facts is somewhat out of -- you know, out 

12 of context. 

13 

14 

15 

16 

THE COURT: 

MR. DELKER: 

THE COURT: 
. ,m 

l,f\"*.-A l\4.R. D E hK E R-: 

Okay. 

I'll be brief. 

Very briefly, sure. 

That summary is contradicted by 

17 grand-jury testimony that we have had, that before she 

18 left for Texas, she found Jeffe Marshall's conduct to be 

19 questionable. She was already to her good friend, I 

20 believe her name is Kathy Herbert, questioning Jeffe 

21 Marshall's conduct. 

22 The other thing is, and I don't know that I've 

23 articulated this well, that there is a bail order of no 

24 contact. There's some finding by the courts. And I think 
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1 the prejudice comes from the introduction of that bail 

2 condition, because it's a statement that Chad shouldn't be 

3 

4 

with Amanda. Well, if Chad's done nothing wrong, there is 

no reason for that bail condition. So the danger flows 

5 from the implication to the jury that there was a reason 

6 for no contact. And the prejudice and danger flows from 

7 that implication, because there is essentially a finding 

8 

9 

10 

that there should be no contact. There's no order in 

regard to Jeffe Marshall. He, obviously, was not, at this 

point, charged. And so again, I apologize. I don't know 

11 if I articulated it well, but it's that the bail condition 

12 itself is introduced is a finding by the courts that there 

13 are reasons for there to be no contact between Chad and 

14 Amanda. And the only reason I think a juror could see for 

15 the no-contact order, is because Chad Evans has done 

16 something wrong. 

17 THE COURT: Okay. I want to move on to the State's 

18 motion to preclude evidence of Jeffe Marshall's prior bad 

19 acts. 

20 MR. BROWN: Your Honor, in discovery, the State 

21 included all Kittery Police Department reports relating to 

22 witness, Jeffe Marshall. And these reports range from 

23 police contacts involving Jeffe Marshall getting in 

24 arguments with his ex-girlfriend's -- one of the reports 
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1 involve Jeffe Marshall actually being a victim of ---

2 

3 

4 

5 

THE COURT: I'm sorry, I didn't hear you over the 

cough. If you could say that again. 

MR. BROWN: One of the reports involves Jeffe 

Marshall reporting vandalism to his car. At least two or 

6 three involve women complaining that Mr. Marshall was 

7 harassing them and talking about getting a restraining 

8 order against him. Out of all of the conduct in 

9 discovery, only one of these events led to a criminal 

10 charge, and that was a criminal-threatening charge to 

11 which Jeffe Marshall pled guilty in 1998. 

12 It is our position that the rules support a 

13 preclusion by the defense of them getting into any of 

14 these prior events. Under Rule 609, the 

15 criminal-threatening conviction, which is a misdemeanor, 

16 would not be admissible to impeach Mr. Marshall. And the 

17 other events would not be probative of his truthfulness or 

18 untruthfulness. So the defense should not be allowed to 

19 question him about that, either. 

20 In the defense response, in paragraph four, they 

21 state that, on information and belief, they -- they 

22 believe the State will try to introduce past criminal 

23 conduct of the defendant. And that's simply not the case. 

24 And if the defense has a specific incident that they think 
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1 is admissible, I'd be happy to address it now. But that 

2 is our position. 

3 THE COURT: Okay. Attorney Cronheim? 

4 MR. CRONHEIM: In paragraph four, in my response, I 

5 don't say anything about criminal conduct. What I do talk 

6 about is similar conduct. And if the State needs an 

7 example of the similar conduct that it seeks to introduce, 

8 how about the assaults on Amanda Bortner that they claim 

9 occurred at the hands of Chad Evans. 

10 THE COURT: You mean, other than on November 8th 

11 and 9th? 

12 MR. CRONHEIM: Correct. And even that, as well. I 

13 mean, the fact is that there are odd parallels in the 

14 background of both Jeffe Marshall and Chad Evans to 

15 include domestic-violence issues, to include a simple 

16 THE COURT: Well, you know what would help me is if 

17 you could identify the precise evidence you want to 

18 introduce and tell me why it's relevant. 

19 MR. CRONHEIM: I think that it becomes relevant, 

20 and I think that it becomes admissible only based on the 

21 possible direct testimony of Jeffe Marshall. In fact, I 

22 think we may be in a position where we are premature in 

23 identifying what our cross-examination would be, because, 

24 to the extent that he claims to be Mr. Good Guy, Mr. 
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1 Peaceful, Mr. I Don't Have Problems With Anybody, the 

2 record certainly contradicts that. But I don't think that 

3 I can, in good faith, make a claim of admissibility 

4 independent -- at least for the moment, independent of 

5 Marshall's direct testimony. 

6 THE COURT: Okay. I think what I'm going to do 

7 with respect to this motion is grant the motion without 

8 prejudice to the defense to raise after the direct. But 

9 I'm going to require the defense to come to the bench 

10 before making any kind of inquiry into Mr. Marshall's 

11 background. Okay. 

12 MR. CRONHEIM: Understood. 

13 THE COURT: Great. Thanks. Okay. And the next is 

14 the State's motion in limine regarding excited utterances. 

15 MR. DELKER: Your Honor, we set forth the facts 

16 underlying what we think is an excited utterance of -- in 

17 pretty fair detail in our motion. And the defense has a 

18 transcript of an interview the police conducted with Tracy 

19 Foley, which supports our position that Amanda Bortner was 

20 still under the stress of a startling event when she made 

21 these statements to her on the night of Chad Evans' 

22 arrest. We would rest on our motion and on what's in 

23 there. I understand the defense wishes to have an 

24 evidentiary hearing on this -- on this subject. 
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1 THE COURT: Right. I think it would be -- before I 

2 can rule on this, I would need to hear from Ms. Foley so 

3 that I can hear the foundation for the proper testimony, 

4 and make a ruling after I hear from her out of the 

5 presence of the jury. So I think what I'll try to do is 

6 if you can anticipate when you might call her as we get 

7 closer to trial, we can have the jury come in, you know, 

8 an hour later or something and do the evidentiary hearing 

9 first thing in the morning. 

10 MR. CRONHEIM: Thank you. 

11 THE COURT: Okay? 

12 MR. DELKER: That's fine. 

13 THE COURT: Great. And then the State's motion in 

14 limine about regarding Amanda Bortner's statements as a 

15 co-conspirator. 

16 MR. BROWN: As the Court is well aware, both the 

17 defendant and Amanda Bortner are not charged with 

18 endangering the welfare of a child. And the time period 

19 for each of those charges is Augsut 1st of 2000, to 

20 November 8th, 2000. The evidence we will present will 

21 show that the time period -- during this time period, 

22 Amanda Bortner and the defendant conspired to hide the 

23 defendant's ongoing physical abuse of Kassidy Bortner, and 

24 that they did so in two ways. There is evidence that they 
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1 told lies to other people to cover the true cause of 

2 Kassidy's injuries; and they also kept Kassidy away from 

3 those likely to report the ongoing abuse, that being 

4 parents, daycare providers, and medical professionals. 

5 Now, under the Rules of Evidence, as a 

6 co-conspirator, Amanda Bortner's out-of-court statements 

7 made during the pendency of the criminal enterprise and in 

8 furtherance of the criminal object are admissible, as long 

9 as there is independent evidence of a conspiracy. 

10 I'd like to first cover what statements we're 

11 talking about, what statements we think are covered by the 

12 

13 

14 

rule. It covers in the time span of August I, to 

November. It covers times when she told mistruths to 

other people about the cause of Kassidy's injuries. And 

15 it also covers statements to other people about her 

16 keeping Kassidy away from the doctor, from daycare, and 

17 from parents. 

18 

19 

The discovery in this case shows multiple instances 

to several witnesses where Amanda Bortner, when questioned 

20 about bruising to Kassidy's face, said that it was caused 

21 by a fall, caused by a swing, caused -- on one instance to 

22 one witness when Chad Evans was carrying Kassidy and 

23 

24 

struck her head against the wall. This is one category of 

mistruths. Another category is where Amanda Bortner told 
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1 a story about a trampoline. She told at least seven 

2 witnesses a story about the defendant being on the 

3 trampoline with Kassidy and Kassidy about to falloff the 

4 trampoline and the defendant grabbing her by the face to 

5 

6 

prevent the fall. And she explained bruising to Kassidy's 

face as being caused by Chad Evans doing that. So that's 

7 one category. 

8 The other category are her statements to other 

9 people about keeping Kassidy from parents, daycare, and 

10 medical professionals. To Emily Conley, Melissa Chick, 

11 and Shannon Gagne, she admitted that she was keeping 

12 Kassidy away from the defendant's house on the weekend of 

13 his birthday so that the defendant's parents would not see 

14 the bruising and conclude that she was being abused. 

15 THE COURT: Is that type of statement though just a 

16 description of past events and not a statement that she 

17 agreed to make in furtherance of a conspiracy? 

18 

19 

MR. BROWN: It's during -- it's during what we 

think is their conspiracy to keep her away. And it's at 

20 the very time that she is keeping the child away from the 

21 parents, so ---

22 

23 

THE COURT: Right. I think -- but I guess what I'm 

trying to get at is: There's a difference between a 

24 statement made, for example, someone comes to the door and 
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1 sees Kassidy's bruises and Amanda, according to a plan 

2 between she and the defendant says, oh, she fell off the 

3 bed, or she -- Chad grabbed her when she fell off the 

4 Trampoline. There's a difference between that and then 

5 later telling some friends we didn't bring her to his 

6 parents' house because -- because we didn't want the 

7 parents to see the bruises. Isn't that second example 

8 just a description of prior conduct on her behalf? 

9 MR. BROWN: I disagree with that, because she's 

10 she's -- in fact to these witnesses while it's happening. 

11 She's away from Chad, away from the house, and explaining, 

12 well, this is why I'm here with Kassidy. I understand the 

13 Court's question, but we think it fits as being in 

14 furtherance of the conspiracy. And these witnesses that 

15 she's speaking to, your Honor, are in the State of Maine, 

16 away from the defendant's house in Rochester. So it is --

17 you know, she's not talking on the telephone from Chad's 

18 house, she's actually with the child, away from the home 

19 and making these statements. 

20 She makes statements to Emily Conley -- I'm sorry, 

21 to Melissa Chick and Jeffe Marshall about keeping Kassidy 

22 away from the doctor until the bruises go away. Again, 

23 that falls into co-conspirator statement. 

24 THE COURT: But what does she say, exactly? I'm 
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1 bringing them here for you because I don't want the doctor 

2 to see them, or did she just say, we haven't brought her 

3 to the doctor because we don't want the doctor to see the 

4 bruises? 

5 MR. BROWN: Melissa Chick, on one occasion, asks 

6 her -- well, Melissa Chick will testify that she gave 

7 Kassidy a bath and saw bruises allover her body, allover 

8 her face, and she said to Amanda: Amanda, there's 

9 something wrong here, you've got to take her to a doctor. 

10 And Amanda's reply was: I know, I just wish they'd go 

11 away. I don't want someone thinking that I abuse my 

12 child. So she's talking at that point about what her 

13 motivation lS. She's saying I'm keeping her away so 

14 that -- so that abuse is not detected. 

15 

16 

17 

She makes statements about the daycare, as well, to 

Melissa Chick. Melissa Chick asks her: Well, why don't 

you put Kassidy in the YMCA daycare? And Amanda replies 

18 that I don't want to put Kassidy in a daycare, she has too 

19 many bruises on her face. And she tells Melissa instead 

20 she takes Kassidy to her sister's because of the bruises. 

21 She also tells Jeffe Marshall that she's keeping Kassidy 

22 away from the daycare until the bruises heal. Travis 

23 Hunt, a roommate of the defendant and Amanda, she tells 

24 him that she can't put Kassidy into a daycare because of 
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1 the bruising. So those are the statements that we're --

2 we're contemplating, your Honor, which brings us to the 

3 next issue, and, that is, is there independent evidence of 

4 

5 

6 

7 

a conspiracy? And the standard enunciated by our supreme 

court is: Is there a prima-facie case of a conspiracy. 

In here there is. There is compelling evidence of a 

conspiracy. The State intends to call no less than 14 

8 different people who saw varying bruises on Kassidy's face 

9 

10 

in the time period of the charges. And they don't all see 

the same bruises. Some people see bruises on the 

11 forehead, another sees bruises across the nose area. 

12 Other witnesses describe bruising along the chin and 

13 around the mouth. And these are seen -- these are 

14 observed at various times, not all at the same time. 

15 

16 

We will be calling Dr. Greenwald, the forensic 

pathologist for the State of Maine. She will testify 

17 that, at death, Kassidy's face and stomach were -- were 

18 

19 

20 

covered in bruises. She'll also testify that Kassidy had 

fractures to both of her arms, her left leg, and her right 

hand. She will testify that Kassidy was the victim of 

21 battered-child syndrome, meaning that her injuries were 

22 the result of systematic abuse over a prolonged period. 

23 She will testify that the bruises she saw were of varying 

24 ages. They occurred at different times. And she will 
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1 testify that the fractures were at least a few weeks old. 

2 She will also testify that the bruising that she saw is 

3 inconsistent, totally inconsistent with a series of 

4 accidents and falls. But despite these shocking autopsy 

5 findings, the evidence is going to show that Amanda 

6 Bortner neither Amanda Bortner, nor the defendant, took 

7 Kassidy to a doctor during the time period of the charges. 

8 Numerous witnesses will testify that people who 

9 knew Kassidy from the time she was born to the time she 

10 died, they will testify about a drastic change in her 

11 demeanor; how she, when she was much younger, was 

12 basically a normal child, vibrant, with no -- with no 

13 difficulties. The witnesses will testify that once 

14 Kassidy moved in with the defendant, her demeanor changed 

15 

16 

completely. She became quiet, withdrawn. She would sit 

in the same place for hours at a time. And all this began 

17 when the defendant and Amanda lived together. 

18 The conspiracy is also supported by admissions by 

19 

20 

the defendant, which will be introduced at trial. Jeffe 

Marshall will testify that the defendant told him he was 

21 concerned that his parents, or Mandy's parents, would see 

22 bruising on Kassidy which had not gone away, and that they 

23 may jump to conclusions. He told Jeffe Marshall that if 

24 Kassidy was taken to the doctor, they would assume child 
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1 abuse due to the bruises. But he also told Jeffe Marshall 

2 that, you know, that he reassured Mr. Marshall that 

3 Kassidy was simply accident prone. 

4 Additionally, there is a segment In the defendant's 

5 statement to the police, which we intend to play at trial, 

6 and I'd like to give a copy to the Court and to counsel. 

7 It's pages 1571 and 1572 of discovery near the bottom of 

8 

9 

the page. The defendant lS being interviewed by two 

detectives at the Kittery Police Department. And at the 

10 bottom of the page, the Court will see that one of the 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

detectives said: Chad, that's not why she's not in 

daycare. She's not in daycare because of the bruising, 

okay, on her. And you don't -- you didn't want her to be 

seen with those bruises, okay? That's why she's not in 

daycare. Another detective says: You told us yourself 

that you didn't bring her to the doctor's. And the 

defendant says: I said because I was -- Detective: She 

had bruising. Defendant: Right. Absolutely. I mean --

and the detective says: And we know that's why she's not 

in daycare, too. The defendant says: That's -- that's 

then the defendant fine, but -- the detective: I mean 

says: Amanda said the same thing. She's like, quote, 

Jesus, I don't want to bring her looking like that. And 

then he follows up: I don't want to bring her looking --
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1 and then he changes the subject to Travis. 

2 So those are -- it's a bit choppy, no question 

3 about it, but the clear implication here is that the 

4 defendant is agreeing that he kept Kassidy away from the 

5 doctor and from daycare, and that Amanda had said the same 

6 thing about the bruises. 

7 In addition, we will have evidence that from the 

8 witnesses I described earlier, that Amanda did, in fact, 

9 keep Kassidy away from Chad's house on the weekend of his 

10 birthday. His birthday was October 15th, a Sunday. His 

11 parents were there that weekend staying overnight, and 

12 Amanda did, in fact, stay overnight in Maine that weekend. 

13 That's when she told friends that she was doing so, so 

14 that the parents wouldn't see the bruises. 

15 There's other evidence from her mother that the 

16 Sunday before Kassidy died she was supposed to go shopping 

17 with her two daughters, Jennifer and Amanda, and she 

18 

19 

expected Kassidy to come along, as well. But Amanda told 

her that she didn't bring Kassidy up to Maine that day, 

20 that she told her that she was at the zoo with the 

21 

22 

23 

defendant and his sons. 

the season at that time. 

In fact, that zoo was closed for 

So there is ample overwhelming 

evidence of a conspiracy here. And for that reason, we 

24 ask that you admit the statements that I've reviewed this 
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1 morning. 

2 

3 

THE COURT: Okay. Mr. Cronheim? 

MR. CRONHEIM: Judge, I'll make an effort to be 

4 pointed and brief, but there are many issues for us to 

5 cover and to respond to, because almost point by point we 

6 had a strong disagreement with the State. 

7 As the State summarizes the comments of Amanda 

8 Bortner, I will first say that she is saying I am making a 

9 judgment not to do certain things. Sort of per se, it is 

10 a -- it is an outside the notion of conspirators saying we 

11 will do something together. So as the State narrates 

12 those comments to you, I would suggest that, based upon 

13 the State's own assertions, they are not statements that 

14 would be covered under this rule. 

15 Secondly, the State is making an assumption that a 

16 variety of things are untrue. Let me just use the 

17 trampoline, because that was mentioned a handful of times. 

18 The fact is there was a trampoline, and the fact is that 

19 

20 

no one knows whether that's true or untrue. Outside a 

jury, I can tell you it could be true, could not be true. 

21 But the State has to have proof of it, one way or another, 

22 

23 

because no one was present. And Amanda Bortner says she 

doesn't know whether it's true or untrue. So for the 

24 State to characterize it as a lie, I think, is a stretch 
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1 beyond the facts. 

2 The fact is, that in terms of the issue of daycare, 

3 the State well knows that Amanda Bortner tried to contact, 

4 in fact, did contact more than half a dozen daycare 

5 providers within this timeframe. So when they say that 

6 Amanda's saying we're keeping out keeping her out of 

7 daycare, first off, I would say the documentary evidence 

8 that the State has, and that we have, would contradict 

9 that. 

10 Secondly, I would point out that -- and I believe 

11 the Court is aware of this element of the discovery, but 

12 I'm not sure, so I'll just mention that approximately two 

13 weeks before Kassidy's death, there is an event at which 

14 time Kassidy stays overnight with Jeffe Marshall and comes 

15 back in horrific circumstances with bruises on her head, 

16 dehydrated and injured and sick; that she decided, Amanda, 

17 not to place Kassidy in daycare was related to the 

18 treatment of Jeffe Marshall and the condition of Kassidy 

19 in the face of Jeffe Marshall's care of Kassidy. They 

20 make the point that somehow it is all part of the 

21 conspiracy that Kassidy was never taken to a doctor. 

22 Well, then everybody, I suppose, is involved in that 

23 conspiracy, because nobody did a thing. The only person 

24 who did anything about this was Chad's ex-wife. So the 
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1 fact that she's not taken to a doctor, it is not a 

2 statement of conspiracy as it relates to the conduct of 

3 Chad Evans. It is a statement, perhaps, of Kassidy's 

4 care, but not a statement as to who caused that bruising. 

5 The two pages that the State gives you, I would 

6 invite you, please, to read as a whole. 

7 

8 

9 

10 

11 

12 

13 

14 

THE COURT: I don't think I have the whole. 

MR. CRONHEIM: Oh, I'm just talking about the whole 

THE COURT: The whole two pages. 

MR. CRONHEIM: two pages. 

THE COURT: Yes. 

MR. CRONHEIM: I apologize. And let me put in a 

context when this occurred. November 9, probably in the 

15 area of six hours after Kassidy's death, without benefit 

16 of an autopsy, the Maine State Police have concluded, even 

17 in advance of talking to him, that he is guilty. He says 

18 at the top of his page, which is Bate stamped, I guess 

19 it's 1571. I've already told you she was acting weird. 

20 And that's about her coming home that night. And then the 

21 

22 

23 

24 

officer -- this is six hours after Kassidy's death. But 

these didn't come from Jeffe, okay? But, you know, they 

came from me? Right. They didn't come from Jeffe. So 

why don't we leave Jeffe out of the picture here. Help me 
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1 why we leave Jeffe out of the picture when the first time 

2 Kassidy's eyes are seen rolling back in her head, it was a 

3 direct result of Jeffe Marshall's care. Help me why we 

4 leave Jeffe Marshall out of the picture when we know that 

5 Kassidy was injured that afternoon, reported by Chad to 

6 Jeffe, without dispute, at about 5:45 P.M. that Wednesday, 

7 November 8th. This is a tainted investigation, and this 

8 is a statement of that. I don't want to be emotional, but 

9 here we have somebody who has come to the police to try to 

10 be helpful, and he's being charged with murder before 

11 there's an investigation. 

12 It's not a witch hunt, says the trooper. But, in 

13 fact, that's exactly what Chad is saying throughout this 

14 

15 

16 

interview. Why are you pointing the finger at me? Then 

we have leading questions. We know the impact of leading 

questions. It suggests an answer. But this isn't Chad 

17 saying that you're not bringing her to daycare for 

18 particular reasons, it's the trooper saying it. So please 

19 take the time, if you would, to read the full extent of 

20 these two pages, because it summarizes what was going on 

21 and what the nature of this investigation is. 

22 

23 

24 

The bottom line, to get back to the motion, is that 

there wasn't a conspiracy of silence. There weren't lies 

told. And for whatever statements were made, they were 
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1 not in furtherance of a conspiracy. 

2 Now, I do think, by way of context, if Amanda 

3 Bortner testifies, these evidentiary issues are going to 

4 be modified by her own testimony. So I am again going to 

5 guess that the evidence for the evidentiary rulings are 

6 impacted by her direct testimony. But in the absence of 

7 her testimony, for instance, within the State's case, I 

8 

9 

10 

think these are not co-conspirator statements. They're 

not part of the conspiracy. They're not in furtherance of 

a conspiracy. They're explained by other facts that I 

11 accept the State doesn't agree with, but those are our 

12 facts. And for the State to presume the State's truth is 

13 to take away from the jury its responsibility. 

14 

15 

THE COURT: 

MR. BROWN: 

Anything further, Mr. Brown? 

Just a couple of things. Mr. 

16 Attorney Cronheim says, you know, that it's a mystery here 

17 on whether this trampoline story is true or not. After 

18 Kassidy's death, two people - - Amanda Bortner admitted 

19 that this trampoline story was not true. She said that to 

20 a friend, Emily Conley, and she told Sergeant Jim White of 

21 the state police that, as well. She also told Jeffe 

22 Marshall that on tape on November the 10th. 

23 As far as evidence of Amanda Bortner calling 

24 daycare, I just point out that the standard in proving by 
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1 independent evidence a conspiracy is a prima-facie case. 

2 And here the evidence that we've presented does certainly 

3 

4 

show a prima-facie case. That's all. Thank you. 

THE COURT: All right. Next issue, then, 1S the 

5 State's motion to exclude evidence regarding the 

6 defendant's character with other children. 

7 MR. BROWN: Your Honor, we filed this motion 

8 because in the discovery the defendant, during his 

9 statement to the police, mentioned several times how well 

10 

11 

12 

he treats his son, Kyle. Kyle, at the time, was three 

years old. He is the son of the defendant and Tristan 

Evans. And so his statement has numerous references to 

13 there's good treatment and how the police should go ask 

one of his friends how he treats his child. Go ask my 14 

15 wife, Tristan, how I treat him, things like that. Tristan 

16 Evans also tells the police similar things about how the 

17 defendant is a good father to Kyle and her other son, 

18 Brett. 

19 It's our position that evidence of how the 

20 defendant treated his other children is not relevant to 

21 this charge, nor would it be relevant for a witness to 

22 testify as to an opinion about how -- if Chad Evans is 

23 capable of physically abusing a child. Under Rule 404-A 

24 and under Rule 405-B, these matters are not relevant, and 
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1 I rely on our pleading. 

2 Of course, during the presentation of evidence, the 

3 fact that the defendant has a son, that he was present on 

4 the night before Kassidy died, the fact that the defendant 

5 had custody of that child four days a week, of course, 

6 that's part of the case. But as far as people offering 

7 opinions or testifying about how the defendant treated his 

8 other children, we don't think that's relevant and should 

9 be excluded. 

10 THE COURT: Let me ask you one question. I know 

11 that, in your motion, you relied on State v. Graf for your 

12 position. And as I read that, I had a question in my mind 

13 about the applicability of Graf to the facts of this case. 

14 If, for example, the defense were only going to call 

15 Tristan Evans, is that her first name? 

16 

17 

MR. BROWN: 

THE COURT: 

Tristan. 

Okay. To testify about Mr. Evans' 

18 conduct with his own child and her child, it seems to me, 

19 and I want to know what your position is, that that would 

20 take it out of the Graf problem, because it seems that the 

21 supreme court in Graf found that because sexual assault 

22 occurs in private, and in an environment or a location 

23 calculated to avoid detection, then the witnesses offered 

24 by that defendant would not be able to have the personal 
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1 knowledge or the foundation to provide that testimony. In 

2 this case, if the defense were going to call Tristan 

3 Evans, she would, in fact, have the knowledge necessary to 

4 form an opinion about whether this defendant was a type of 

5 person to physically abuse children because, as we see 

6 from the context of this case, while that type of conduct 

7 may not occur in the public, it does, in fact, occur in 

8 the home in front of the spouse who would witness it. Do 

9 you see a distinction between this case and Graf? 

10 MR. BROWN: I think the difference between sexual 

11 assault and physical assaults, obviously, with sexual 

12 assaults that is certainly -- the rationale of Graf is 

13 clear, but it's similar with physical abuse of a child. 

14 person would not be expected to be honest about that with 

A 

15 

16 

17 

others that I abuse my child. And it's not something that 

would happen in public, either. So I think Graf is 

analogous to the facts of this case. As far as Tristan 

18 Evans, she would not have a basis to make that opinion. 

19 Number one, she was not in the home at the time that 

20 Kassidy lived with the defendant. We're talking about a 

21 different child where she was not part of the household. 

22 THE COURT: Right. But, I mean, I suppose the 

23 defense would put her on to say, you know, in my opinion, 

24 based on my observations of him with my children, he is 
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1 not the kind of person that would commit child abuse. So 

2 the personal knowledge we're talking about is the time she 

3 was with him with her kids. How long before this incident 

4 do you know were Chad Evans and Tristan Evans together? 

5 MR. BROWN: Their divorce became final in October, 

6 but they were estranged ---

7 

8 

THE COURT: 

MR. BROWN: 

Okay. 

I don't want to guess on that. But 

9 they were estranged for a period of time. 

10 

11 

12 

THE COURT: Okay. 

MR. BROWN: As we wrote in our motion, that is not 

a pertinent trait to these charges. Under Rule well, 

13 if she were to testify as to the character of the 

14 defendant, or he being not the type to physically assault 

15 a child, that 1S not a -- that's not pertinent to the 

16 charge. Similarly, if she were to talk about specific 

17 instances where he was good to his children, that is not 

18 an essential element of the charge, either. So under 

19 either rule, she would not be qualified to testify. 

20 

21 that 

THE COURT: And I presume it would be your position 

or it would be your position that if she were to 

22 testify that he, in fact, abused her children, that the 

23 State would that the defense would likely object to 

24 that testimony on the same basis? 
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1 

2 

3 

MR. BROWN: I would think so. I would think so. 

THE COURT: Okay. Thank you. Counsel? 

MR. CRONHEIM: Judge, it's not our intent, as I 

57 

4 think I indicated in the motion, to introduce single 

5 events to show good character. It is, I think, the 

6 circumstance in the case that the flavor of Chad's 

7 parenting with Kyle is going to come out as a necessary 

8 element and a relevant element to Tristan's testimony. I 

9 believe that she is likely to be called by the State 

10 THE COURT: What do you mean by flavor of 

11 parenting? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. CRONHEIM: Well, I think it's going to come out 

that he had Kyle four nights a week. 

was in good health and in good care. 

I think that Kyle 

Tristan obviously 

trusted Chad to be with Kyle. I think his parenting lS a 

pertinent character trait. But beyond that, I think it's 

going to be part of the testimony of a whole. It does ---

THE COURT: As long as it's relevant and pertinent 

under this rule. 

MR. CRONHEIM: I'm just feeling, as I'm standing 

here, that anything that's sort of negative about Chad 

seems relevant. Anything that seems to be helpful to 

23 broaden a perspective on who he is, doesn't seem to be 

24 relevant, according to the State. Chad's going to go 
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1 through his parenting experience because that's relevant 

2 to his dealings with Kassidy. 

3 THE COURT: And how is it relevant to say because I 

4 was a good parent before, then I couldn't have committed 

5 this crime? 

6 MR. CRONHEIM: I think it is that he's experienced. 

7 He understands I mean, a possibility would be that he 

8 has experience with kids. And in seeing what he what 

9 Kassidy was like coming back from Jeffe Marshall's, there 

10 are some comparative issues. Again, I will suggest that 

11 it's not our intent to say, gee, Chad Evans is not guilty 

12 because he took Kyle to the zoo. But I think in a broad 

13 way it is likely to become relevant based on the testimony 

14 of a number of people to include Tristan Evans. 

15 THE COURT: A number of people. Who else would 

16 testify about his parenting? 

17 MR. CRONHEIM: If Nicole Harvey is called, she is 

18 the sister of Chad Evans. Travis Hunt, who is the 
"' 3 

19 
,3 

roommate and observes things within the house 

20 THE COURT: When was he a roommate? 

21 MR. CRONHEIM: He was a roommate during the period 

22 of September, October, November of 2000. So during the 

23 timeframe. 

24 THE COURT: Okay. So he has observations of your 
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1 client with Kassidy? 

2 MR. CRONHEIM: Right. Both Kassidy and Kyle. I 

3 understand the State's motion to be focused on Chad's 

4 dealings with Kyle. It is my belief that they will 

5 question Travis on his observations of Chad with Kassidy. 

6 And I think to have a full picture, more than half of his 

7 observations are relevant. 

THE COURT: Okay. Anything further? 

MR. BROWN: No, your Honor. 

8 

9 

10 THE COURT: Okay. And then the State's motion to 

11 exclude possible ingestion of Windex. 

12 MR. BROWN: We are withdrawing that motion. 

13 THE COURT: Okay. And I'm going to get to the 

14 grand-jury transcripts in a minute. We next have the 

15 defendant's motion to strike surplusage from the 

16 indictment, which I understood included the language that 

17 made the charges subject to the enhanced penalties, 1S 

18 that right? 

19 

20 

MR. CRONHEIM: It is one of the two ways that it 

becomes relevant to extended term. The reasons for us 

21 filing the motion is because the indictment, as it's been 

22 returned, lists Kassidy as age 20 months, which, in and of 

23 itself, is a ground for extended term sentencing, and we 

24 understand that, and can take no position on it. We 
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1 believe that this is also, again, part of the effort to 

2 taint the process with the jury to include these highly 

3 

4 

emotional and unnecessary issues. We are 

THE COURT: You're not saying that it's unnecessary 

5 to include the age of the alleged victim? 

6 

7 

8 

9 

10 

11 

12 

MR. CRONHEIM: No. No. 

THE COURT: No, just the other phrase? 

MR. CRONHEIM: Right. 

THE COURT: Okay. 

MR. CRONHEIM: We believe the State has every right 

to include Kassidy's age. We will stipulate to Kassidy's 

age. And as a consequence of that stipulation, we 

13 understand the extended term statute where the conviction 

14 applies. 

15 THE COURT: Does the State have a position on this 

16 motion? 

17 MR. DELKER: Yes, your Honor. I think the State's 

18 position on this is certainly there are -- there are 

19 actually more than one of the extended term factors that 

20 apply in this case. Certainly Kassidy's age, if the jury 

21 convicts the defendant of the assault charges, she's 

22 

23 

obviously under thirteen years of age. So that would 

trigger the extended term. But because this issue of 

24 whether the defendant actually gets an extended term is a 
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1 discretionary issue for the Court, if there are more than 

2 one factor that applies, I think it's important to submit 

3 to the jury their determination of whether the other 

4 factor applies, which is that he took advantage of her age 

5 

6 

in inflicting the injuries on her. That might ---

THE COURT: Is that an element of the offense or 

7 something that I would consider at sentencing? 

8 MR. DELKER: Well, it's -- it's -- I think it was 

9 last year the United States Supreme Court came down with 

10 the Aprendy decision. Aprendy says that the State -- that 

11 the jury has to find, beyond a reasonable doubt, that any 

12 facts beyond the elements of the offense that are used to 

13 enhance a sentence, the jury has to find those facts, 

14 beyond a reasonable doubt, or they have to be stipulated 

15 

16 

to by the defense. The Aprendy decision was adopted by 

the supreme court in Ouellete just last December. And so 

17 it's the State's position that certainly it sounds like, 

18 you know, there's a stipulation with respect to the age, 

19 but with respect to the other factor that could trigger 

20 the extended-term statute, that that's something the jury 

21 needs to determine in order to in order for the Court 

22 to rely on that fact, in order to sentence. 

23 THE COURT: In sentencing. Okay. So, in other 

24 words, if they -- if they stipulated to that phrase as 
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1 well, then the State would not object to excluding it as 

2 surplusage? 

3 

4 

5 

MR. DELKER: That's correct, yes. 

THE COURT: Okay. 

MR. CRONHEIM: You might imagine since Chad's pled 

6 not guilty, we're not stipulating to that extra provision. 

7 

8 

9 

THE COURT: Okay. 

MR. CRONHEIM: It's an unnecessary lssue. 

THE COURT: How about under the Aprendy decision, 

10 doesn't it require 

11 MR. CRONHEIM: I agree with the State's analysis 

12 that if they had deleted the age twenty in order to have 

13 the extended-term statute apply, that language would need 

14 to be included in the indictment, and it needs to be a 

15 jury issue. 

16 THE COURT: So you're saying the fact that they 

17 have two elements in there is what, is offensive in your 

18 argument? 

19 

20 

21 

MR. CRONHEIM: Right. I think it becomes 

dangerous. I think, again, it permits emotion to be 

paraded in front of the jury. I think it is all part 

22 of -- and I admire the State for its creation of this set 

23 of factors under circumstances of a circumstantial 

24 evidence case, but that's all the more reason why this 
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1 becomes such a danger. All of these issues, and I don't 

2 want to be repetitive, judge, but there is a pattern of 

3 seeking advantage on the edges to impact the jury. This 

4 is an unnecessary element that does not impact the maximum 

5 sentence that the Court might impose with a conviction. 

6 And, ultimately, because it is a sentencing issue, it is 

7 for the Court to judge the facts as the Court sees fit 

8 should there be a conviction. The State's still free to 

9 make the argument, as it chooses, for an enhanced 

10 sentence. So we're not seeking to take anything away from 

11 the State in terms of the applicability of the 

12 extended-term statute. We're trying to keep the process 

13 fair so the verdict is fair. 

14 THE COURT: Thank you. Anything further on that 

15 issue? 

16 MR. DELKER: I actually have an issue with -- this 

17 is a minor issue, but it was a typographical -- actually, 

it's a math error on my part. All of the indictments read 

that Kassidy was age 20 months. In fact, she was age 21 

18 

19 

20 months. Her birthday was February 4th of '99. So I just 

21 ask that when they're read to the jury, they're read 

22 correctly. 

23 MR. CRONHEIM: In fact, because the period of the 

24 indictments covers more than a one-month period, and we 
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1 can deal with that issue outside your presence, but to get 

2 the number of months right, she was 20 and 21 during ---

3 

4 

THE COURT: During the time period? 

MR. CRONHEIM: Yeah, because it covers about a 

5 six-week range ---

6 

7 

8 

9 

10 

11 

THE COURT: Okay. 

MR. CRONHEIM: if I remember right. 

THE COURT: Okay. 

MR. DELKER: That's correct. 

MR. CRONHEIM: But we'll stipulate 

THE COURT: So you'll tell me which indictments 

12 need to be 21 months? 

13 MR. CRONHEIM: Yeah, we'll do that. We need to 

14 review them real quickly. 

15 

16 

17 

18 

THE COURT: Right. 

MR. CRONHEIM: But we'll stipulate to the ---

THE COURT: Twenty and twenty-one. 

MR. CRONHEIM: Just so the record is clear, we're 

19 going to stipulate she was under thirteen at the time of 

20 these events. 

21 THE COURT: Okay. The next motion is the defense 

22 motion regarding 404B, and there are a list of specific 

23 items. So maybe what I can do is hear from the State 

24 first as to whether they intend on introducing any of this 
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1 within paragraph three. 

2 MR. DELKER: I think let me see -- let me just 

3 actually grab the motion so I have the right one in front 

4 of me. Okay. Defendant's relationship with his former 

5 wife, Tristan Evans, I suspect that -- well, our position 

6 on that is we would not seek to admit that as substantive 

7 evidence. It's possible that the door is opened at some 

8 point in the trial and it becomes relevant. But we don't 

9 intend to offer it as affirmative evidence. The 

10 defendant's prior record and status on probation, again, 

11 just if the door is opened on the issue. The State 

12 doesn't intend to introduce any evidence that he was 

13 convicted or on probation. 

14 Questions regarding the defendant's sex life. 

15 Again, I think that issue is one with respect to opening 

16 the door. I don't anticipate that we'll get into that as 

17 affirmative evidence. 

18 Information concerning the defendant's presence at 

19 an adult book store. This we -- this we do intend to 
o 

20 offer affirmative evidence on. It is directly relevant to 

21 the circumstances surrounding the timing of Kassidy's 

22 death to corroborating statements that Jeffe Marshall made 

23 about his conversations with the defendant. To give the 

24 Court a brief time line, the defendant was working on the 
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1 day of November 8th, and on his way to pick Kassidy up in 

2 the afternoon, he stopped by a book store, an adult book 

3 store called the Moonlight Reader, also called Peter's 

4 Palace on I think it's the I-A or the Route 1 bypass in 

5 Portsmouth. The reason he was there was to correct an 

6 overcharge from a pervious visit where he had essentially 

7 been charged twice for purchasing something there. The 

8 defendant calls Jeffe Marshall from, I presume, the 

9 parking lot of the Moonlight Reader, from the Moonlight 

10 Reader on his cell phone and tells Jeffe: Bring Kassidy 

11 down here, because I'm in a hurry to pick up my son. 

12 Jeffe refuses because he doesn't want his truck with its 

13 logo - he owns a landscaping company - seen at the adult 

14 bookstore. The defendant then goes into the bookstore, 

15 takes, I think, about 10 minutes or so with the person in 

16 the bookstore trying to straighten out the credit issue. 

17 By that point, he's yet later to pick up his son. He 

18 expresses it during his statement to the police how the 

19 guy in the adult -- in the Moonlight Reader was an idiot 
o 

20 and, you know, took forever to get to him and deal with 

21 these issues. 

22 He goes from -- now, he needs to go out of his way 

23 to pick up Kassidy at Jeffe Marshall's house. He goes 

24 from the Moonlight Reader to Kittery, picks Kassidy up, 
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1 and then heads from there to his son's, or to pick his son 

2 up in Dover at daycare just around the corner here from 

3 

4 

the courthouse. So the circumstances under which the 

defendant finds himself at this place is important. The 

5 additional fact that becomes important is that the 

6 defendant calls the person at the Moonlight Reader after 

7 he's released from jail and tells him that, you know, I 

8 

9 

just got out of jail I don't know that we'll get into 

that but that, you know, I know I'm not supposed to be 

10 talking to my girlfriend, and I'm having difficulty 

11 getting my mail, so I can't get this issue with the credit 

12 

13 

card straightened out. [End Cassette No. 01ST3-216] 

[Begin Cassette No. 01ST3-217]. He doesn't get it 

14 straightened out, by the way, when he -- on the night of 

15 November 8th. So he calls back later and says: I can't 

16 get this issue with my credit card straighten out. The 

17 reason I can't do it is because I've got an order not 

18 letting me have contact with my girlfriend, Amanda, and 

19 that's causing me problems getting my mail. So it shows 

20 that almost immediate -- well, immediately upon his 

21 release, he's aware that -- of the no-contact provision. 

22 And so that contact with respect to this particular store 

23 clerk is important, as well. So I think that's the 

24 factual background that makes this particularly relevant. 
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THE COURT: Okay. Mr. Cronheim? 1 

2 MR. DELKER: Do we want to deal with that one, and 

3 then I'll continue with our position on the other issues? 

4 

5 

6 

7 

THE COURT: Oh, yeah, let's deal with that one 

since the others were conceded. Thank you. 

MR. DELKER: Okay. 

MR. CRONHEIM: We think the evidence can come in 

8 without reference to it being an adult bookstore, which 

9 has 

10 THE COURT: I think I would intend to agree, except 

11 for the explanation as to why Jeffe Marshall doesn't go 

12 down there. His explanation is that he doesn't want his 

13 car seen there. 

14 

15 

MR. CRONHEIM: Well, I think if you balance the 

issues, the prejudice is far greater. I mean, we're able 

16 to construct an honest statement to the jury that Jeffe 

17 Marshall declined to go down. I don't think that that 

18 issue has any power in this case. 

THE COURT: Thank you. 19 

20 MR. DELKER: Off the top of my head, I don't know 

21 exactly the context, but I know that this issue about it 

22 being an adult bookstore, where he was, how frustrated he 

23 was with the situation, is interwoven throughout pieces of 

24 the defendant's own statement to explain his, you know, 
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1 frustration level with this clerk, and so forth. So I 

2 think it would be impossible to make sense out of it to 

3 

4 THE COURT: I guess what they're saying is it could 

5 be any store with any credit imbalance. 

6 MR. DELKER: Right. But I think that the context 

7 in the defendant's statement is in the context they're 

8 talking about is Peter's Palace or the Moonlight Reader 

9 and, you know, why were you down there? Oh, I had to get 

10 this -- you know, I bought something, I had to get the 

11 credit fixed. And so it's clear from the context of his 

12 statement that I don't think you can delete the word 

13 Moonlight Reader out of there. I think you're right, the 

14 Court is right with respect to to -- it bolsters Jeffe 

15 Marshall's testimony, corroborates his testimony as to why 

16 he wouldn't go down there. And it's not particularly 

17 prejudicial in the sense that there's nothing illegal 

18 about it. It's it's not a crime to go to an adult 

19 bookstore. And he wasn't even there to purchase 

20 something, he was there to fix a credit on his credit 

21 card. We're not going to get into the -- what he 

22 purchased, or any of those issues on that. So I don't 

23 think there's any particular prejudice. We're not going 

24 to dwell on the fact of, you know, what kind of stuff do 
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1 you sell there, any of those. I think it's just the 

2 nature of the business that makes it relevant. 

3 MR. CRONHEIM: And I appreciate the State's open 

4 mindedness about adult bookstores, but I think that there 

5 is a jury issue there, and it can be dealt with rather 

6 easily to the extent the State's saying, well, he's not 

7 buying anything, he's there to correct a prior purchase. 

8 I think the State -- the Court understands the issue. 

9 

10 

11 

THE COURT: Okay. All right. The next is "E." 

MR. DELKER: Yeah, drug use. I don't see that 

being an issue in the case. The claimed domestic violence 

12 between the defendant and Amanda Bortner, I think this is 

13 an issue that is likely one that will require some playing 

14 out, particularly in light of Amanda's statement. 

15 Depending on how she testifies at trial, the fact that 

16 there was several instances of abuse, physical abuse 

17 against Amanda during the course of their relationship, 

18 there were at least two or three incidents of choking; two 

19 I think, that preceded the charged event and then one on 

the night of Kassidy's murder. He head butted her at one 20 

21 point. And I'm trying to recall if there were others, but 

22 that was the flavor ---

23 THE COURT: If I could stop you, I know that you 

24 wanted Amanda Bortner not in the courtroom when you're 
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talking about her testimony. And I know that she's back 

in the courtroom. So if you could step out for a minute. 

MS. WIBERG: Your Honor, I thought we were done 

with the motions they were talking about. Do you want her 

5 out for everything? 

6 THE COURT: No, not all of them. This one happens 

7 to deal with her. 

8 MS. WIBERG: Okay. I'll stay outside with her. 

9 THE COURT: Okay. Thanks. Thank you. 

10 MR. DELKER: Thank you. So there are a number of 

11 incidents. Those are the ones that come to mind of 

12 physical violence. And depending on how Amanda testifies, 

13 the State intends to introduce the testimony of an expert 

14 regarding domestic violence, battered-woman syndrome, 

15 Scott Hampton, who will explain why Amanda went back to 

16 the defendant, why she changed her story, why she reacts 

17 

18 

the way she does. And I think that it's probable, fairly 

highly likely, that that evidence will be admissible. 

19 guess it's the State's position that before we go into 

20 those issues, we'd approach the bench on that. 

I 

21 

22 

THE COURT: Okay. Attorney Cronheim, I think I'm 

going to need to hear her testimony. And then to the 

23 extent that you're making an argument to introduce the 

24 expert testimony, we'll probably have to have some kind of 
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1 hearing outside the presence of the jury so I can 

2 determine whether she's, In fact, battered, and whether 

3 that information is admissible. Okay. And I think that 

4 was it in this particular motion. 

5 Now, the last issue was the grand jury testimony. 

6 The defense filed a response that was -- basically just 

7 said they were concerned about the fact that the State may 

8 be attempting to obtain depositions outside the scope of 

9 the statute. Is that still a concern after reviewing the 

10 transcripts? 

11 MR. CRONHEIM: Having now reviewed the grand jury 

12 testimony, absolutely. There clearly are questions within 

13 the grand-jury context related to claims of witness 

14 

15 

tampering. But there are also clearly questions that have 

absolutely nothing to do with witness tampering. Rather 

16 than -- I think we can't, as a hypothetical, deal with it 

17 today. 

18 THE COURT: Right. Okay. We'll just have to take 

19 it a witness at a time, and I'll hear what your objections 

20 

21 

are then. 

deal with. 

Okay. I think that is all I had on my list to 

Are there any other housekeeping issues or 

22 witness issues that you want to raise with the Court? 

23 MR. DELKER: There were a couple of issues. One of 

24 them is one of the State's witnesses is an inmate now at 
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1 the state prison. He was a cell mate of Chad Evans' over 

2 at the correctional facility over here named Corey 

3 Merrill. He -- when we met with him last week, I think it 

4 was, he informed us that he was represented by your 

5 husband, and that he wanted some representation if he was 

6 

7 

going to testify in the case. 

aren't any present charges. 

I think he was -- there 

He's been convicted, and I 

8 think everything is done with respect to that. 

9 THE COURT: Yeah, I think that would just mean my 

10 husband's conflicted out of the case. 

11 MR. DELKER: Right. And he just had mentioned that 

12 that had been his attorney, and so I think there might be 

13 a need to appoint a new counsel for him if he -- if he so 

14 desires. 

15 THE COURT: Do you plan on calling him as a 

16 witness? 

17 MR. DELKER: We haven't made a final decision yet, 

18 but I think it's probable. 

19 THE COURT: And why does he think he needs an 

20 attorney? 

MR. DELKER: I don't know. There's no -- there's 

no discussion, no agreement, nothing. And we're not 

21 

22 

23 offering him anything. He just said I would want to talk 

24 to an attorney before I testify, is what he told us. 
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1 THE COURT: And when are you going to let him know 

2 whether or not -- what I want to avoid is that you decide 

3 the night before to call him, and then he comes into court 

4 and says he needs an attorney and we send the jury home. 

5 I don't want that to happen. 

6 MR. SI STI : You Honor, we can just make that issue 

7 come to some kind of a head 

8 

9 

THE COURT: 

MR. SISTI: 

Right. 

-- with a deposition which takes place, 

10 if he makes an assertion at that point in time. 

11 

12 

THE COURT: 

MR. SISTI: 

Have you a deposition scheduled? 

No, we don't, but I didn't get any 

13 material over the last two weeks, either, that indicated 

14 there was a meeting, nor do I know, you know, until right 

15 now, that this was an absolute witness. I mean, there 

16 were other so-called informants that I don't think the 

17 State has any interest in. 

18 THE COURT: Well, you have statements from this 

19 Merrill in discovery? 

20 

21 

22 

23 

24 

MR. DELKER: We have some. 

THE COURT: Okay. 

MR. DELKER: And he's on our witness list, as well. 

MR. SISTI: There's no question about that. 

MR. DELKER: There wasn't anything new at the 
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1 meeting other than -- I mean, it was an ordinary witness 

2 prep, as we do with all our witnesses. 

3 THE COURT: Okay. Well, I don't think I can make a 

4 determination that there's been a showing for a deposition 

5 if you have statements from him, unless there's 

6 MR. SISTI: The only question that we are left with 

7 today was his -- at least alluding to the need or 

8 perceived need for an attorney. 

9 

10 

11 

THE COURT: Uh-huh. 

MR. SISTI: Now, that's something that we didn't 

have until this morning. And, of course, that would 

12 something that's pretty important, one way or the other, 

13 as to whether or not he's going to be a competent witness. 

14 THE COURT: Right. Well, when do you think you 

15 might decide if you're going to call him? 

16 

17 

18 

19 

20 

MR. DELKER: 

made that decision. 

I suspect by this weekend we'll have 

So the beginning of -- we'll still be 

in jury selection next week. That's fine, judge. 

THE COURT: Okay. So what -- why don't you let us 

know on Monday. And then if you do plan on calling him, 

21 then we can get someone appointed right away at that 

22 point. 

23 MR. DELKER: Okay. I have one other scheduling 

24 issue, and it deals with the depositions of the medical 
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experts. We have not -- we got Dr. Baden's report last 

Wednesday, the day before Thanksgiving. We have not done 

3 depositions of either Dr. Greenwald or Dr. Baden at this 

point. The concern I've got is this: That Mr. Sisti is 4 

5 out Thursday, Friday, Satuarday, and Sunday. I don't want 

6 to be doing this on the night before we open taking 

7 

8 

9 

depositions. I was wondering if we could, on one of the 

days this week, end court a little early. I have 

commitments at night on Tuesday and Wednesday. I need to 

10 be in Concord at 5:30 on Tuesday, and I need to leave here 

11 about 6:30 on Wednesday. So just in terms of scheduling 

12 this 

13 THE COURT: I'm not sure how we'd get a deposition 

14 done on Tuesday and Wednesday if you need to be in 

15 

16 

Concord. I mean ---

MR. DELKER: Well, I was thinking if on Wednesday 

17 if we broke earlier, we could do a deposition perhaps here 

18 by telephone with, you know, us being here and Dr. 

19 Greenwald being in wherever, Augusta, Maine, and doing it 

20 

21 

by telephone. But only -- that would give -- I mean, if 

we broke at, say, 3:30, that would give us three hours. 

22 don't know if that's enough time. 

23 

24 

THE COURT: 

MR. DELKER: 

What day is that? 

That would be Wednesday. 

I 
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MR. SISTI: I know that Mr. Delker has evening 1 

2 commitments, or he has his own needs for leaving. Right 

3 now, I'm taking care of the kids at night and my wife's 

4 not even in the state right now. So I have my own 

5 obligations. 

6 THE COURT: So what time do you need to leave for 

7 the day? 

8 MR. SISTI: Well, I mean, if there are -- if we 

9 contemplate a couple of hours maximum for their expert, 

10 

11 

that's not a problem. I mean, we would probably start at 

two o'clock and end by 4:30. I mean, I have to be home 

12 by -- I have to drive people around by 5:30. 

THE COURT: Right. I'm not going to interfere with 13 

14 that. I just want to make sure we get started on the 5th, 

15 because we're getting too close to Christmas. 

16 

17 

MR. SISTI: 

THE COURT: 

And, again, we've got what 

Well, let's see, you were talking about 

18 Tuesday -- Wednesday? 

19 MR. DELKER: Yeah, Tuesday I have to be in Concord 

20 at 5:30. 

21 THE COURT: Okay. Why don't we -- Wednesday, we'll 

22 start the voir dire at nine o'clock, and how about if we 

23 go, instead of breaking for lunch at 12, we go until, you 

24 know, 1:30, and then you all will have time for lunch, and 
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1 you can do a deposition from 2:20 to 4:30, or whatever. 

2 So we'll go to 1:30. 

3 MR. DELKER: That takes care of, I suppose Dr. 

4 Greenwald. There's still the issue of Dr. Baden's 

5 deposition. 

6 MR. SISTI: I can make -- again, I can make Dr. 

7 Baden available for the same type of telephonic 

8 deposition. If you want it Monday afternoon or Monday 

9 evening, that's fine. If I have enough advanced ---

10 MR. DELKER: My thought on that issue, I know 

11 Attorney Sisti is out for the four days at the end of this 

12 week. I was wondering, you know, perhaps we could just do 

13 that while they're away and Attorney Cronheim could cover, 

14 because he's only defending the deposition as opposed to 

15 taking it. I don't know what ---

16 THE COURT: Yeah, why can't we have Attorney 

17 Cronheim sit in on Dr. Baden's deposition? 

18 MR. SISTI: Well, I mean, I don't know if there's a 

19 great reason why -- and I trust Alan. 

20 THE COURT: You better be careful how you answer 

21 this question. 

22 MR. CRONHEIM: Judge, I was waiting for this 

23 answer. 

24 MR. SISTI: I suppose the only thing that would 
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2 deposition without the deposition of the State's expert 

79 

3 being prepared and presented to him before he is deposed. 

4 I mean, if they want a complete deposition 

5 

6 

THE COURT: 

MR. SISTI: 

Well, I'll 

if they truly want a complete 

7 deposition of Dr. Baden, I have to tell you he's going to 

8 be relying upon questions and answers of their particular 

9 expert during the course of deposition, as well. So if 

10 they want to take, you know, a shot at Dr. Baden without 

11 an essential piece of what he'll be basing his final 

12 opinion on, that's perfectly okay with me. But In all 

13 kindness to the State, they should probably wait until he 

14 has that opportunity to go through the deposition of their 

15 expert. 

16 THE COURT: I'll let them make that decision. So 

17 if you want to do it without the deposition then why don't 

18 you try to take care of it Tuesday or Thrusday -- I mean 

19 Thursday or Friday. 

20 MR. DELKER: Okay. Thursday or Friday. Or perhaps 

21 on the week -- I mean, if we did it on the weekend, we can 

22 probably get the transcript generated quickly enough. I 

23 mean, the issue here is we could have been doing Dr. 

24 Greenwald's deposition months ago, and we're sort of at 



(') 

80 

1 the eleventh hour here, which is, you know, unfortunate. 

2 THE COURT: It is. I'm not going to order anyone 

3 to do a deposition on a weekend because I think that's 

4 cruel. But if you can work it out such that the weekend 

5 deposition works better for everyone, then I'll 

6 certainly -- that's fine. Okay. So we'll make sure we 

7 break for the day by one-thirty, quarter of two on 

8 Wednesday. Okay. Just make sure. I think that's it. 

9 I'll sign these out-of-state witness subpoenas now, and 

10 

11 

you can get those. 

MR. CRONHEIM: 

Anything from the defense? 

Thank you, judge, no. 

12 THE COURT: We'll see you at nine o'clock tomorrow. 

13 Okay. Thank you. 

14 THE BAILIFF: All rise. 

15 [Hearing concluded] 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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1 [Begin jury trial proceedings of 12/4/01] 

2 [A jury was duly empaneled and sworn] . 

3 [A view was taken]. 

4 [Opening statements previously transcribed] . 

5 

6 

MR. CRONHEIM: Your Honor, may we approach? 

THE COURT: Sure. 

7 [The following is a discussion at the bench] . 

8 MR. CRONHEIM: We had excused witnesses for 

9 opening, and I see that Jackie Conley was sitting here 

10 

11 

during opening. I'm very concerned about that. 

MR. DELKER: She's the victim's grandmother. And 

3 

12 under the victim's right statute she has a right to be in 

13 

14 

the courtroom for all the relevant proceedings. 

THE COURT: The grandmother? Let me see the 

15 statute. 

16 MR. DELKER: Yes. I'm disturbed, because there was 

17 an incident where Amanda Bortner was excused, as you may 

18 recall, from some testimony that functionally was going to 

19 be the same information covered in the openings. 

20 THE COURT: Well, she's in a different position 

21 than other victim in the statute because she's charged. 

22 But I haven't read the statute in a while. Doesn't it say 

23 any of the family? 

24 MR. DELKER: I don't have it right in front of me. 



1 
4 I 

1 I can -- I need to talk to the victim/witness person to 

2 get the number. 

3 THE COURT: Yeah, just get the number. 

4 MR. DELKER: Okay. 

5 [End bench conference] . 

6 THE COURT: Hold on just a minute, ma'am. Thank 

7 you. 

8 [The following is a discussion at the bench] . 

9 MR. DELKER: I'm sorry. I don't know it off the 

10 top of my head. 

11 THE COURT: Okay. Do you have it? 

12 MR. DELKER: Yes. 

13 MR. CRONHEIM: And I guess we're not ---

14 MR. DELKER: I'm sorry. 

15 MR. CRONHEIM: I recognize the Marshalls, I just 
, 
~ 16 don't know who , else is sitting with her. 
, 

17 THE COURT: Is there anybody else in here? 

18 MR. DELKER: No. 

19 THE COURT: Okay. 
3 

20 MR. DELKER: I mean, it's a - - Jeffe Marshall's 

21 parents, but they're not witnesses. 

22 THE COURT: All right. I'm going to allow her to 

23 testify, reluctantly, but I'm also going to allow the 

24 defense to cross-examine her about the fact that she was 



5 

1 sitting here with the entire courtroom. I think that I'd 

2 probably have discretion to let her testify, even though 

3 there is a sequestration order presented, but the defense 

4 will have leeway to question her about her presence here 

5 during openings. Thank you. 

6 [End bench conference] . 

7 THE COURT: Thank you, very much, ma'am. If you 

8 would remain standing and face Mr. Delker. 

9 

10 

11 

12 

13 

THE WITNESS: 

THE BAILIFF: 

THE WITNESS: 

MR. DELKER: 

Over here? 

Over here, yes, ma'am. 

Okay. 

Please raise your right hand. 

JACQUELINE CONLEY 

14 was called as a witness, and having been first duly sworn 

15 on oath, was examined and testified as follows: 

16 DIRECT EXAMINATION [By Mr. Delker]: 

17 

18 

19 

20 

Q 

21 A 

22 

23 

24 

Q 

A 

Thank you. Please be seated. Could you please 

introduce yourself to the jury, and if you could 

spell both your first and your last name for the 

record, please. 

My name's Jacqueline Conley. My first name 

J-a-c-q-u-e-l-i-n-e. And Conley, C-o-n-l-e-y. 

Ms. Conley, were do you currently live? 

I live in Buckfield, Maine. 



1 

2 

3 

4 

5 

Q 

A 

Q 

A 

Q 

6 A 

7 

8 

9 

Q 

A 

Q 

10 A 

11 Q 

12 

13 

14 

A 

Q 

15 A 

16 Q 

17 A 

18 

19 

Q 

20 A 

21 

22 

23 

24 

Q 

A 

Q 

And are you currently employed? 

No. 

Did you know Kassidy Bortner? 

Oh, yes. 

How did you know her? 

She was my granddaughter. 

And who was Kassidy's mother? 

Amanda. Mandy. 

Who is she? 

And what is Amanda's relationship to you? 

She's my daughter. 

When was Kassidy born? 

February 4th, 1999. 

And you said that Kassidy -- I mean, Amanda, is 

your daughter. 

Right now? 

Yeah. 

How old is Amanda? 

Nineteen. She'd be twenty in January. 

Okay. And how old was Amanda when Kassidy was 

born? 

She was going on seventeen, if I remember. 

it's hard to remember, exactly. 

Do you have any other children? 

Yes. I have many. 

How many? 

Yeah, 

6 



1 

2 

3 

4 

A 

Q 

A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 

13 

14 

15 

A 

Q 

16 A 

17 Q 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

I have five children. 

All right. And do you have a daughter named 

Jennifer Conley? 

Yes, I do. 

Does Jennifer live with you? 

No. 

Where does Jennifer live? 

Kittery. 

Who does Jennifer live with? 

Jefferey Marshall. 

How old is Jennifer? 

Jennifer's twenty-one. 

And you said that she and Jeffe Marshall live in 

Kittery. Do you know how long -- what's their 

relationship? 

They're boyfriend and girlfriend. 

Do you know how long they've been together? 

Over two years, I think. 

7 

Now, you said you had some other children. 

have children living with you now? 

Do you 

Yes, I do. Uh-huh. 

Okay. And what are the names of your children? 

Joshua Bortner Conley, and Scott Conley. 

And how old is Joshua and -- are Joshua and Scott? 



1 A 

2 

3 

4 

Q 

5 A 

6 Q 

7 

8 A 

9 Q 

10 A 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Joshua's sixteen, he'll be seventeen on the 11th; 

and Scott is eight. 

8 

And I'm going to ask you some background questions 

about Amanda's relationship with Kassidy. 

Okay. 

Where did Amanda and Kassidy live when Kassidy was 

first born? 

With me and the Hamel family. 

And where were you living at the time? 

Springvale, Maine. 

And how far -- can you give us a general sense 

about where Springvale, Maine is? 

from Rochester? 

How far is it 

May 15 -- half an hour at the most by the road. 

don't drive. 

Now, you said that Amanda and Kassidy lived with 

you at first when Kassidy was born. 

they stay with you? 

How long did they stay with me? 

Yes. 

A couple of months. 

And then what happened? 

How long did 

I 

Amanda moved in with her boyfriend Gabriel Snyder. 

Okay. And how long -- and so that was a couple of 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

10 A 

11 

12 

13 

14 

Q 

A 

Q 

15 A 

16 Q 

17 A 

18 

19 Q 

20 A 

21 

22 

23 

24 

Q 

A 

months, Kassidy was a couple a months old at that 

point? 

Uh-huh. 

And you're going to have to just say yes or no. 

9 

Oh, yes or no. Yes. I'm sorry. I'm a little bit 

nervous. 

And so when Kassidy was a couple of months old, she 

and Amanda lived with her boyfriend. 

that go on for? 

How long did 

She lived with him 'til Kassidy was like four 

months old. Only about four months. 

What happened at that point? 

They broke up for some reason. 

And where where did Kassidy go? 

She moved in with me. 

And what did Amanda do? 

She wasn't with me. She gave me Kassidy. 

didn't want to raise her. 

She 

Do you know where Amanda was living at that point? 

At first I didn't know, but she lived with Cathy 

Nuernberg over in Sanford. 

Now, about how old was Kassidy when you -- when 

Amanda gave her to you to care for? 

Around four months old. 
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2 

3 

4 

Q 

A 

Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 

11 

12 

13 

Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 

20 

Q 

21 A 

22 

23 

24 

Q 

10 

And how long did you care for Kassidy? 

come back at some point? 

Did Amanda 

Yes. 

When did she come back? 

She came back in December, some time in December. 

Of 1999? 

1999, yeah. 

So how old was Kassidy at that point? 

Months. She'd be going on a year. About, you 

know, 10 10 months. Would that be December? 

I'd say 10 months old, yeah. 

So you had Kassidy from the time she was four 

months until she was ten months? 

Yes. 

What was Kassidy like as a child? 

Fun. 

You said you had five kids, you said? 

Yeah. 

In terms of your other kids' development, how was 

Kassidy? 

Very smart. 

Lovelable. 

Extremely smart. 

Beautiful. 

Outgoing. Friendly. 

Now, you said that during that time that you had 

Kassidy, had she started to walk, yet? 



~~---------------------------------------

11 

1 A Yeah. 

2 Q And how was she in terms of her coordination? 

3 A Very good for a child that age. Very good. She 

4 took to walking very fast. She was very good at 

5 it. Of course, she had her little uncle to help 

6 her, Scott, you know. 

7 Q Now, did you notice during that time whether 

8 Kassidy bruised easily ---

9 A No. 

10 Q -- or had bruising at all? 

11 A No, she was normal. You know, when children fall 

12 down, they get a bruise. Normal bruising. Never, 

13 you know -- normal. She didn't bruise easy. 

14 Q You said that Amanda moved back in with you in 

15 December of 1999? 

16 A Uh-huh. 

17 Q And Amanda -- Kassidy was still living with you? 

18 Kassidy and Amanda were living with you at that 

19 point? 

20 A Yes. Yes. 

21 Q Who else was living at your home at that point? 

22 A My husband, my two sons, and Amanda. 

23 Q Was Jennifer living there then? 

24 A She was off and on then. Off and on. 



1 

2 

3 

4 

Q 

A 

Q 

5 A 

6 

7 

8 

9 Q 

10 A 

11 

12 

13 

14 Q 

15 

16 A 
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12 

Now, at some point, did you leave the Springvale, 

Maine area and move somewhere else? 

Yes. 

Okay. Can you tell the jury about that? 

Around March, the beginning of the year we moved 

to Auburn, Auburn, Maine, because our house was too 

small, and we wanted to live closer to where my 

husband worked. 

And where -- how far up is Auburn, Maine? 

I'd say about an hour and a half. I'm taking a 

good guess here. Imagine which way you drive, the 

back roads or the highway, I'd sayan hour and a 

half. 

All right, so it's further north than where you 

lived in Springvale? 

Yeah. Yeah. 

And did Amanda and Kassidy move with you to Auburn? 

Yes, they did. 

Now, you mentioned that Jeffe and Jennifer had been 

dating about two years. 

around Jeffe? 

Yes. 

Did you ever see Kassidy 

And how did Kassidy react to him? 

She liked Jeffe. And she was very friendly with 
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13 

Jeffe. From day one when Jeffe was dating Jen, she 

would open up to him very well. Even when she was 

smaller. And they would play together, throw her 

up, catch her. You know, she'd give him kisses. 

Okay. 

I 

Sorry. 

Okay, go ahead. 

How often would Jeffe -- what was the context that 

Jeffe would see Kassidy during that time? 

Basically, coming over to pick up Jen for a date at 

the time. And he'd hang around for like an hour. 

And then we'd be all talking, and Kassidy would 

be playing with him. Scottie would be joking 

around with him, my youngest son. 

Jeffe. 

They all love 

Now, you said that -- do you know Chad Evans? 

I've met Chad twice. But I can remember. 

And how did you come to know him? 

Amanda. 

All right. And what was his relationship with 

Amanda? 

When I first met him, they just started dating, and 

they were just dating at the time. 
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3 

20 Q 

21 

22 A 

23 

24 

Do you remember when they started dating? 

I think it was May, the year Kassidy died. 

2000? 

Yeah. 

Last year? 

Yeah. 

14 

Now, where do you know where the defendant lived 

at that time? 

I didn't know where he lived. I knew he was from 

the Rochester/Dover area. 

time. 

That's all I knew at the 

Where during -- you said Amanda started dating the 

defendant in May of 2000. During that summer, 

where did Amanda stay during the summer, or what 

was her living situation? 

She lived with us, and she started dating him. And 

then at first it was like going out like on the 

weekends, and then it got more and more that she 

would be leaving and she wasn't home much. 

And so as it came more and more -- at what part of 

the summer? Was it still the summer? 

It was summer. It was May, summer. It was around 

June that she really started seeing him a lot more. 

They would go on trips together. I remember that. 
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15 

And I would have Kassidy a lot during the beginning 

of probably summer. 

So would Amanda not be staying at your house every 

night during the summer? 

No, she wouldn't. Sometimes she'd be gone, yeah. 

Now, you said during that time you watched Kassidy 

during that summer? 

Part of the summer, yes. 

At some point, did Amanda move out of your house 

altogether? 

All together she moved out of my house the end of 

September, because that's officially when she 

told me she was not going to live with us any 

more, because she didn't want to move to Buckfield, 

because we were way out in the sticks and to be 

away from all her friends. 

So sounds like you moved again during the summer 

Yeah, we did. 

from Auburn to Buckfield? 

Uh-huh. 

Now, you said Amanda officially moved out of your 

house at the end of September. Had she stayed at 

all at your house during the month of September? 
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Was she staying overnight? 

No. She came by once or twice to get things, and 

she'd always run back out to Rochester, or she'd 

say she was going to her girlfriend's. 

What happened with Kassidy as Amanda spent more and 

more time away from your house? Did Amanda's 

did your supervision of Kassidy change during that 

summer? 

You mean, did I not see her as much? 

Yes. 

Yes, I didn't after a while --

Okay. 

-- didn't see her much. 

Can you explain that? 

I had a tumor, and I had to have surgery, and I was 

not permitted at all to babysit her any more, from 

my doctor. 

What was Kassidy 

a half at the time? 

Yeah. 

so Kassidy was about a year and 

How often -- when was the last time you saw 

Kassidy? 

I saw her October the 1st. 

And what was the -- can you explain what the 
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17 

situation was? 

Amanda was gone for a week in September, the end of 

September, and I did not know where she was. 

clue. 

No 

What happened? I mean, how did you have Kassidy, 

can you just explain that? 

That weekend she was gone for a week, she begged me 

to babysit, and I still wasn't permitted to 

babysit. Then I asked the family, I said, do you 

mind? You can watch her. Because I hadn't seen 

her for a while, and I missed her. So they said, 

sure, we'll all pitch in and help watch her that 

weekend. So, fine, Mandy, you can go with Chad. 

She didn't say where they were going. She just 

said they were going to go somewhere, and it was 

very important to Chad. So they just went, bye. 

No Mandy. And I finally I found out, they went to 

a baseball game in New York. That's all I knew. 

How long had you expected to watch her? 

Just the weekend. 

Sunday night. 

She was supposed to be back 

And how long did you end up watching her? 

Until she came back October the 1st, the night 

before she came up with her girlfriend. 
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18 

Was there something going on in your life at that 

point? 

I was really getting ready to move October 1st. 

And I was still recovering from my surgery. 

I want to show you what's been marked as State's 

Exhibit 19. 

I do. 

Do you recognize that photograph? 

And can you tell the jury when that picture was 

taken? 

It was taken the last week I saw her. I took the 

picture. We were getting ready to move, and it was 

the only chair left in the room, and that's her 

stuffed animal that I gave her, her first and only 

Christmas. 

What happened -- what happened after Amanda came 

back from her trip? 

She told me she was sorry for being gone and not 

calling me. And she left with Cathy Nuernberg, 

after they took a load over to the new house. I 

asked her to help take a load over for me, because 

I really couldn't carry anything. So we all went 

over to the new house in Buckfield, and they were 

looking at the pool. There was a pool there at the 

time, and we were talking about how I had to put a 
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fence up, because we were worried about her 

falling. You know, the water. So that's ---

And you were moving at that time? 

Uh-huh. 

19 

What did Amanda do? 

Yeah. 

Did she take Kassidy with her? 

And did you have an opportunity to speak with 

Amanda again at some point during October? 

Yes. 

Okay. And can you explain what the conversation or 

what conversations were you having? 

It was some time in October 

MR. CRONHEIM: Your Honor, I'm going to object for 

14 a moment and ask if we can approach. 

15 THE COURT: Yes, please. 

16 [The following is a discussion at the bench] . 

17 MR. CRONHEIM: I'm just not clear what I'm going 

18 to ask for an offer of proof, only because I'm not sure 

19 whether we're in hearsay issues or not. 

20 MR. DELKER: The issue is she's going to testify 

21 that Amanda called her several times during October and 

22 said that she was planning on coming up to Buckfield to 

23 

24 

pick up the paperwork, and she never showed up. That's 

about I mean, that's essentially it. It's to lay some 
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1 groundwork for some later testimony. 

2 

3 

THE COURT: Do you have a statement of intent? 

MR. CRONHEIM: I'm not -- I just didn't know where 

4 it was going. 

5 

6 

MR. DELKER: Okay. 

MR. CRONHEIM: It's a little different from her 

7 police interview, so 

8 

9 

THE COURT: 

MR. DELKER: 

Okay. 

Thank you. 

10 [End bench conference] 

11 [By Mr. Delker]: 

12 

13 

14 

Q 

15 A 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

strike. 

You said you'd spoken with Amanda in October. 

you describe for the jury what it is that you 

what the nature of those calls were? 

Can 

Well, she called me and basically it was she was 

telling me that she was going to get her own place, 

because her and Kassidy weren't getting along well 

there. 

Actually, did she talk to you about visiting you 

again at some point in October? 

Yes, she did. 

Okay. Can you describe what that is? 

MR. CRONHEIM: Judge, we're going to move to 

It's inconsistent with the offer of proof. 
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1 THE COURT: Okay. I'm going to grant that request 

2 and ask the jury to disregard the last answer this witness 

3 gave, and I'll have Mr. Delker please rephrase the 

4 question. 

5 

6 

7 

MR. DELKER: I'll rephrase the question. 

THE COURT: Thank you. 

MR. DELKER: Thank you. 

8 [By Mr. Delker]: 

9 Q 

10 

11 

12 A 

13 Q 

14 

15 A 

16 

17 

18 

19 

20 

21 Q 

22 

23 A 

24 Q 

You said you spoke with Amanda a couple of times in 

October. Did she talk to you about coming to 

visit? 

Yes. 

Okay. And can you describe to the jury what she 

said to you during those calls? 

She said she was going to come up to visit me. 

Well, actually I asked her when she was going to 

come up, because I missed Kassidy. And then she 

said she would be coming up in a couple of weeks 

and her, me, Jen, and Kassidy would have a good 

whole day to go shopping. 

Did she say anything about picking something up at 

your house? 

Yes. 

What was the -- what did she say? 
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21 
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22 

She needed to pick up her Social Security card and 

her birth certificate. 

Did you go -- did you actually see Amanda in 

October? 

No. Well, the first day of October. 

Well, I mean other than that day? 

No. 

Again? 

No, I did not see her at all. 

And did you go on a trip in October? 

Yes, I did. 

And how long was that trip? 

About two days. 

At some point after that trip, did you have an 

opportunity to speak with the defendant? 

Chad, yes. 

Yes. 

Yes, I did. 

Can you tell the jury about that conversation? 

I got back from my trip, and my son, Joshua - at 

the time he would have been fifteen - he told me 

that he ---

MR. CRONHEIM: Objection. 

THE COURT: Sustained. 
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1 

2 

MR. CRONHEIM: May we approach? 

THE COURT: Sure. 

3 [The following is a discussion at the bench] . 

23 

4 MR. CRONHEIM: I guess I -- this is hearsay, but I 

5 would ask the Court to instruct the jury not to take it 

6 for the truth of the matter, but rather to explain why she 

7 called the defendant. 

8 

9 

10 

MR. DELKER: 

THE COURT: 

MR. DELKER: 

By offer of proof --

What ---

Yeah, by way of offer of proof, I 

11 think she's going to say is that she went on the trip, and 

12 when she come back -- came back, her son told her she had 

13 

14 

15 

16 

seen bruises on Kassidy her son saw bruises on 

Kassidy's face. And so she called the defendant to ask 

him about it, or to find out what the situation was. And 

the defendant told her about the trampoline story. So, I 

17 mean, the fact -- I mean, Joshua will come in and testify 

18 about that, you know, at the time that Amanda visited, and 

19 

20 

21 

then he told his mother about it. But 

THE COURT: Joshua is going to come and testify? 

MR. DELKER: Eventually, yeah. But I think she 

22 it needs to set the context for why she spoke to the 

23 defendant about bruises on Kassidy. 

24 THE COURT: Okay. 



24 

1 MR. CRONHEIM: Continue with hearsay objection. It 

2 is our view that in light of what just happened, I really 

don't know what Jackie Conley lS going to say. I am 3 

4 concerned. I mean, if she wanted to testify that there 

5 was a conversation between she and Chad because she had 

6 some questions about Kassidy, I think that's admissible. 

7 To get into other uncertain testimony [inaudible -

8 unidentified noise] 

9 

10 

THE COURT: I think you're going to have to ask 

her: Did you have a conversation with your son? 

11 result of that, did you talk to 

12 

13 

14 

15 

MR. DELKER: 

THE COURT: 

MR. DELKER: 

THE COURT: 

That's it. 

-- Chad? 

Yes. 

And then you can get into her 

16 conversation with Chad and what she asked him. 

As a 

17 

18 

19 

MR. DELKER: Okay. Fine. Okay. I'll ask it that 

way. Thank you. 

THE COURT: If it's inconsistent with [inaudible -

20 unidentifiable noise] . 

21 [End bench conference] 

22 [By Mr. Delker]: 

23 

24 

Q I think you said you had gone on a trip in October, 

and, some time after that, you spoke with Chad, the 
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defendant, correct? 

Uh-huh. Yeah. 

Okay. Did you speak with the defendant after you 

spoke with your son, without getting into the 

substance of what your son told you? 

Yes, after I talked to my son. 

Can you tell the jury about your conversation with 

the defendant? 

I asked him what happened to Kassidy, because there 

were bruises -- I heard there were okay, I can't 

say that? I heard there were 

MR. CRONHEIM: Objection. 

THE COURT: Sustained. You can tell what you asked 

14 Chad and what he told you. 

15 THE WITNESS: Okay. I asked Chad what was going on 

16 with Kassidy, because I heard well ---

17 

18 

MR. CRONHEIM: 

THE WITNESS: 

Objection. 

I asked him if there were bruises on 

19 her face ---

20 MR. CRONHEIM: Objection. 

21 THE WITNESS: - - and why. 

22 THE COURT: Overruled. 

23 MR. CRONHEIM: Can we approach? 

24 THE COURT: Overruled. The objection's overruled. 
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1 MR. CRONHEIM: Okay. Thank you. 

2 [By Mr. Delker]: 

3 Q Go ahead. 

4 A I asked him that. 

5 Q Okay. So you asked him about what Kassidy's 

6 condition was. What did he tell you? 

7 A He told -- explained to me how it happened. 

8 Q What did he explain to you had happened? 

9 A That Kassidy was on the trampoline jumping around, 

10 and she was falling and he caught her by her face, 

11 and they fell to the ground. 

12 Q And was there anything more to that conversation 

13 that you remember? 

14 A Not really. I just kept asking -- I kept asking 

15 him if she was all right, because I was really 

16 concerned. You know, it was like I've never seen a 

17 bruise on her face at all, number one, and it was 

18 just -- I couldn't understand what was going on. 

19 So I made sure -- I wanted to feel secure that, you 

20 know, she was all right. 

21 Q What was his demeanor when he explained about the 

22 trampoline story? 

23 A He was very kind of calm talking to me. It was 

24 like he was trying to calm me down. And he was 
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Q 

kind of like laughing a little bit. Like, you 

know, when someone tries to calm you down and 

they're kind of like a slight little laugh, you 

27 

know, trying to make you feel better? 

he was talking to me on the phone. 

That's how 

Now, did you have another conversation with Amanda 

a few weeks before her death with respect to what 

her intentions were? 

Yes. That was about her moving out. 

And what did she tell you what her intentions were? 

MR. CRONHEIM: Objection. 

THE COURT: Can I see counsel, please? 

13 [The following is a discussion at the bench] . 

14 

15 

MR. CRONHEIM: Hearsay. 

MR. DELKER: I think it falls entirely under the 

16 state-of-mind exemption for intent, future intent when 

17 Amanda told ---

18 

19 

THE COURT: 

MR. DELKER: 

Give me an offer of proof. 

I think what she's going to tell 

20 what she told Jackie was that she wanted to move out of 

21 Chad's house and get her own apartment with Kassidy. 

22 That's it. 

23 THE COURT: Is this witness going to say she wanted 

24 to move out because things weren't gOlng well with Chad, 
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1 and that he was hurting Kassidy? 

2 

3 

MR. DELKER: I don't now, exactly -- well, no, I 

don't think she's going to say he was hurting Kassidy. 

4 don't -- no, I don't think she was going to say that. 

5 THE COURT: I'm going to sustain the objection 

6 because there's a risk she's going to say it's because 

7 things weren't going well [inaudible - two speaking] . 

8 MR. DELKER: Can I -- can I -- can I lead her by 

9 asking her, you know, whether Amanda talked to her about 

10 moving out? 

I 

11 

12 

THE COURT: You can lead her by asking did she tell 

you she was going to move out. That's it. Because if you 

13 say did she tell you about it, she'll say no, because she 

14 didn't 

15 MR. CRONHEIM: I still think that that's hearsay. 

16 I mean, it's a -- it's offered for the truth that she's 

17 going to be moving out. 

18 

19 

20 

THE COURT: Right. 

statement of future plans. 

And the exception is the 

This is an exception to the 

hearsay rule. So I'm going to allow that, but I want no 

21 comment about why. 

22 

23 

MR. DELKER: 

MR. CRONHEIM: 

Got it. Okay. 

I still think that it's not 

24 contemporaneous to her current intent, her speculative 
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1 future intent. First off, I think it's questionable as 

2 fact, but, secondly ---

3 THE COURT: Then that makes it not hearsay if it's 

4 a question 

5 MR. CRONHEIM: But -- but but I think that this 

6 witness is trying to get in as much as she can about her 

7 strong feelings regarding Chad, and that is coloring her 

8 current information that she's providing to the jury. 

9 I think that this is all part of that. 

10 

11 

THE COURT: 

MR. DELKER: 

The objection's overruled. 

Thank you. 

And 

12 [End bench conference] 

13 [By Mr. Delker]: 

14 Q I think you said that you had a conversation with 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

Amanda a few weeks before Kassidy's death. Did she 

tell you in that conversation that she was planning 

on moving out and getting her own apartment? 

Yes. 

Did you go to the police station on the night that 

Kassidy died? 

Yes, I did. 

Did you see the defendant there? 

Yes, I did. 

Did you see Amanda there? 
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13 

14 

15 

16 Q 

17 A 

18 

19 

Q 

20 A 

21 

22 

23 

24 

Q 
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Yes, I did. 

Can you -- did you see the defendant and Amanda 

together? 

Yes, I did. 

Can you tell the jury what you saw? 

30 

When we walked out with Amanda, because she was 

with me, and Chad was waiting in the parking lot, 

and I don't know who the people were, because I'm 

not aware of the other people, they kept telling 

Mandy: There's Chad. He wants to talk to you. 

And I kept telling her don't, don't talk to him. 

And then he walked over and they started hugging, 

and kept telling Mandy he was sorry and he loved 

her. And she kept telling him she was sorry and 

that she loved him. 

Did you see Amanda before Kassidy's funeral? 

Did I -- yes, I did. 

Okay. And did Amanda talk about her plans for her 

life at that time? 

Yes, she did. 

What did she tell you? 

She told me ---

MR. CRONHEIM: Objection, again. 

THE COURT: Can I see counsel, please? 
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1 [The following is a discussion at the bench] . 

2 

3 

MR. CRONHEIM: 

getting far afield. 

Again, hearsay, and I think we're 

The State is calling Amanda Bortner's 

4 as a witness and can rely on that. 

5 MR. DELKER: Well, I think it's not hearsay for the 

6 same reasons it's the Hillman rule, the u.s. Supreme Court 

7 case, Hillman, that's been adopted by New Hampshire for 

8 

9 

state of mind. The gist of the testimony is that Amanda 

told her mother that she now that she didn't have 

10 Kassidy, and she was free of Kassidy, she could go off to 

11 college and do all the things she wanted to do with her 

12 life. I think that that evidence is, even regardless of 

13 the hearsay, whether it's true or not, the fact that she 

14 spoke those words is relevant to show her bias towards the 

15 defendant, against Kassidy, why it's going to explain her 

16 testimony when she gets on the stand. It will help the 

17 jury understand the context of Amanda's state of mind. 

18 

19 

THE COURT: 

rule [inaudible 

Yeah, I think it's an exception under 

coughing] is it not, or is it an 

20 exception under 803(3)? 

21 MR. CRONHEIM: I understand. I think that that 

22 speculative testimony isn't reliable, isn't an exception, 

23 and ought not to be admitted. 

24 MR. SISTI: Okay. The reason -- I hate to Jump in 
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1 here, but they've already painted her as an unreliable 

2 witness in the opening. How in the world are they putting 

3 her -- how are they putting hearsay In under that 

4 exception, when there's no way ---

5 THE COURT: Because I think their argument is that 

6 she's reliable, depending on who she's talking to. 

7 

8 

MR. DELKER: 

THE COURT: 

Actually, if I could just ---

That's not the exception is 803(3) 

9 and it falls squarely within that exception. 

10 MR. DELKER: And, for the record, I think it's not 

11 only that it's reliable, but just -- it's not hearsay, 

12 because what's important is the fact that Amanda said 

13 these things. It shows -- it shows -- I guess it's state 

14 of mind, in that it shows what her - - what her present 

15 state of mind at the time was. 

16 THE COURT: Okay. Your objection lS overruled 

17 MR. DELKER: Thank you. 

18 [End bench conference] 

19 [By Mr. Delker] : 

20 Q 

21 

22 

2 3 ~ 

24 

You said that Amanda -- you spoke with Amanda 

before Kassidy's funeral. What did Amanda tell you 

about her future plans at that time? 

She was strange. Her girlfriend was there with 

her, Melissa Chick. 
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1 Q And without getting into what other people said ---

2 A Okay. 

3 Q -- just what Amanda told you about her future. 

4 A That, in a way, she was -- be able to get on with 

5 her life, go to college and be like other normal 

6 girls; that she was relieved, actually. It was 

7 very strange. And that was something that I 

8 couldn't believe I heard, because I couldn't 

9 believe a mother would say that. 

10 Q What was Amanda's demeanor? 

11 A Very calm. Strangely calm. 

12 MR. DELKER: If I could just have one moment, your 

13 Honor. 

14 THE COURT: Sure. 

15 [Pause] . 

16 MR. DELKER: No further questions. 

17 THE COURT: Okay. Mr. Cronheim. 

18 A CROSS-EXAMINATION [By Mr. Cronheim]: 

19 Q Ms. Conley, I have some questions for you, as well. 

20 A Sure. 

21 Q During the time period - - my questions are going to 

22 focus the time period that Amanda knew Chad. 

23 A Okay. 

24 Q I understand that from your perspective it started 
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17 Q 
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19 A 
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20 Q 

21 A 

22 Q 

23 

24 

roughly in Mayor early summer of 2000? 

Yeah. 

And they started dating. They started getting 

involved. 

Chad? 

Yes. 

She started staying in Rochester with 

There's a point in time that because of your 

physical condition -- that you were not able to 

care for Kassidy? 

Right. 
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And that coincided with the time that Amanda wanted 

to care for Kassidy? 

How are you saying that? 

Amanda also was indicating an interest in caring 

for Kassidy? 

Actually, I told her she had to care for Kassidy. 

Amanda also expressed an interest in caring for 

her, did she not? 

I can't say that. 

Okay. 

I can't. 

Going back to the time that you were directed by 

your doctor that you could not care for Kassidy, 

that was weeks before your operation? 
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Right. 

Perhaps more than a month before your operation? 

Actually, my operation was two weeks prior to my 

operation that I found out that I had a tumor and I 

had to get ready for it. 

Your operation was on August 27th? 

27th, yup. 

And Kassidy and Amanda were living in Rochester ln 

at least August, from your perspective, at least 

August of 2000? 

I had not known her to be living with him. 

She wasn't living with you. 

She was off and on at our house. All her 

belongings were at my home. And she told me she 

wasn't sure where she was going to live after a 

while, because she was in love with Chad. 

So she was in love with Chad, seelng and dating 

Chad, but you had no idea where she was, is that 

your testimony? 

She would say she'd be going to her girlfriend's 

house for the weekend at first, because she knew I 

wouldn't approve of her living with any men, number 

one. 

It 1S the case, is it not, Ms. Conley, that Chad 
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1 came and visited with you in August of 2000? 

2 A Yes. Right after my operation. 

3 Q And he was there before the operation, as well? 

4 A One time. That's the time I actually met him, 

5 actually. 

6 Q And it is the case that Amanda stayed with you for 

7 a week after your operation, correct? 

8 A No. She left that night with Chad right when I 

9 came home. She wasn't with me that week. 

10 Q And Kassidy was with you -- was not with you that 

11 week? 

12 A No. Kassidy left with Chad and Mandy that night 

13 when I came home. 

14 Q And so you know that Chad was involved with Amanda, 

15 and Amanda had Kassidy at least during the period 

16 of August of 2000? 

17 A I know they were together off and on, that's all I 

18 know, sir, because she told me she was also with 
( 
-~ -, 

19 her girlfriends. 
o 

20 Q And then you were -- you had your operation at the 

21 end of ---

22 A August. 

23 Q August? 

24 A Uh-huh. 
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And you saw Kassidy about twice in September, 

correct? 

Yes, it was about twice. One time Mandy came in to 

pick up some stuff and leave. 

Okay. So you saw Kassidy twice in September and 

the very last time you saw her 

The last week of September, October 1st. 

-- was on October 1st of 2000? 

Uh-huh. 

And the time period that you saw Kassidy during 

July, August, and September, through October 1st of 

2001 [sic] she didn't have bruises, correct? 

Correct. 

She didn't have difficulties with her arms, 

correct? 

Correct. I didn't see anything. 

She did not have difficulties with her legs, 

correct? 

Correct. 

And this is through the time frame of October 1 of 

2000, correct? 

Correct. 

And there was absolutely nothing that caught your 

eye about her physical condition through October 1 
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of 2000, correct? 

I didn't see anything. 

MR. CRONHEIM: Thank you. 

THE WITNESS: You're welcome. 

THE COURT: Any redirect, Mr. Delker? 

MR. DELKER: No, no further questions. 

THE COURT: Thank you, very much, ma'am. 
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You may 

8 step down. 

9 

10 

THE WITNESS: 

MR. DELKER: 

Thank you. 

State calls Detective Steven Hamel. 

11 Please remain standing. 

12 
A STEVEN HAMEL 

13 was called as a witness, and having been first duly sworn 

14 on oath, was examined and testified as follows: 

15 DIRECT EXAMINATION [By Mr. Delker]: 

16 

17 

18 

Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Please be seated. Would you please introduce 

yourself to the jury, and if you could spell both 

your first and last name for the record. 

It's Steven A. Hamel, S-t-e-v-e-n, H-a-m-e-l. 

Where are you currently employed? 

I'm employed by the Kittery Police Department. 

What's your position? 

A detective. 

How long have you been a detective with the Kittery 



---------------------------------------------- -----------

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
:'J 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 
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Q 

A 

Q 

A 

Q 

A 

Police Department? 

For approximately 12 years. 

Can you give the jury an overview of your 

experience in law enforcement? 

I started my career with the New Hampshire State 

39 

Police. I worked six years as a state trooper here 

in New Hampshire. And 12 years ago I was assigned 

over to Maine. I worked in the drug unit as a 

detective in undercover work, and the past six 

years I've been back doing active criminal 

investigations. 

Now, were you working on November 9th, 2000? 

Yes, sir. 

What was your shift that day, do you remember? 

I believe there's an eight-A.M.-to-six-P.M. shift. 

Did you respond to a 9-1-1 call that day? 

Yes, I did. 

Do you remember the time of the call? 

I believe it was 12:42 in the afternoon. 

And what was the nature of the call? 

The call was for a baby that was in distress on 

Rogers Road, in Kittery. 

What did you do when you got the call? 

Myself and my detective-sergeant responded to the 
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address on Rogers Road, In Kittery. 

Did you who was it that went with you? 

Detective-Sergeant Ron Avery. 

Did you go in separate vehicles, or did you go 

together? 

The sergeant rode with me. 

How long does it take to get from the Kittery 

Police Station to 51 Rogers Road? 

Probably took us a minute, minute and a half, 

maybe. 

What did you do when you got to 51 Rogers Road? 

The first thing I observed was an ambulance that 

had just arrived on scene. I then noted the 

40 

activity to be on the porch to the residence. 

There I observed a patrolman from our department 

conducting CPR on what appeared to be a very small 

infant baby. 

Were there any EMTs? You said the ambulance had 

arrived and there were EMTs on the scene at that 

point? 

Yes. I believe one was on the porch and one was 

exiting the back of the ambulance with some 

equipment. 

And can you describe what the EMTs were doing? 
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At that time, there was an EMT that was positioned 

on or near the head of the child that was laying on 

the porch, or the baby that was laying on the 

porch. The EMT seemed to be assisting the 

uniformed patrolman there with CPR procedures. 

Were there any other individuals in the area at 

that point? 

Yes. I noted immediately behind the patrolman, 

kneeling down, was a white, male subject, very 

upset, appeared to be concerned with what was going 

on. He was later identified as Jefferey Marshall. 

I show you a couple of photographs. 

MR. DELKER: If I could have a moment, your Honor? 

THE COURT: Sure. 

15 [By Mr. Delker] 

16 Q I first show you what has been marked as State's 

17 

18 

19 

20 

21 

Exhibit 30 I'm sorry 29 and 30, for 

identification, and I'm just going to show these to 

the defense first. 

THE COURT: Sure. 

MR. SISTI: Judge, just to cut through it, those 

22 could be admitted without objection. 

23 THE COURT: Okay. 

24 [By Mr. Delker]: 
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1 Q 

2 A 

3 Q 

4 A 

5 

Do you recognize these two photographs? 

Yes, sir, I do. 

Okay. And what do those depict? 

That's the scene that I responded to that day on 

Rogers Road, in Kittery. 

Okay. 

42 

6 Q 

7 MR. DELKER: Actually, if I could ask the Court to 

8 have the ID stricken. 

9 THE COURT: Yes. They can be marked as full 

10 exhibits. 

11 A [State's Exhibit No. 29, photograph of porch at 

12 Marshall's home, received in evidence]. 

13 A [State's Exhibit No. 30, photograph of porch at 

14 Marshall's home, received in evidence]. 

15 MR. DELKER: May I ask the witness to step down and 

16 use the photograph to explain his testimony to the jury? 

17 THE COURT: Sure. Yes. You may step down. Just 

18 make sure you keep your voice up. 

19 THE WITNESS: 

20 THE COURT: 

21 MR. SISTI: 

22 over a little bit? 

23 

24 

THE COURT: 

MR. SISTI: 

Yes, ma'am. 

Thank you. 

Your Honor, could we actually shift 

Sure. Yeah. 

Thanks. 
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1 [By Mr. Delker]: 

2 Q 

3 

4 

5 

6 

7 

8 

9 ~ 

10 

11 

12 

13 

14 

15 

16 Q 

17 

18 

19 

20 

21 lA 

22 

23 

24 

We may have to do this in two sections so that 

everybody can see. What I want to ask you is where 

the various people were when you arrived, you said 

you went to the porch area, when you arrived on the 

porch area where different people were and what 

they were doing. Why don't we start here and then 

we'll repeat it for the other end. 

I noted that there was an infant child laying right 

here, what appeared to be a piece of sheet rock. 

Directly behind the infant was our patrolman from 

the police department. Directly behind to the left 

of the patrolman was Mr. Marshall. And at the head 

of the infant here, kind of laying on his side was 

EMT assisting in CPR. 

And can you just give .. [inaudible - coughing] .. 

photograph which is State's Exhibit 29, which shows 

the longer view of the porch. Can you just show 

the rough positions of where people were on the 

porch? 

Okay. Again, the first one we could see was an 

EMT, which would be laying just off to the right 

side of the baby. The baby was laying in the 

middle between the EMT and the patrolman. Directly 
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behind him would have been Mr. Marshall. 

Want to repeat that so the jurors at this end can 

hear? 

Laying here was the infant child, was on the sheet 

rock. In this area was an EMT laying In this 

fashion kind of on his side assisting in CPR. 

Behind the infant on top of the sheet rock was the 

patrolman from the police department, and to his 

left was Jefferey Marshall. 

And showing the same thing here. 

The first thing you observed was -- that I observed 

was an EMT laying in this fashion here. The baby 

was between the EMT and the patrolman from the 

police department. And directly behind him to his 

left was Mr. Marshall. 

If you could take the stand. Thank you. 

MR. DELKER: At this point I'm going to show the 

18 witness two additional photographs, 20 and 21, for ID. 

19 With the Court's permission, I'll show them to defense, 

20 first. 

21 

22 

23 judge. 

24 

THE COURT: 

MR. SISTI: 

THE COURT: 

Yes. 

And, again, that's without objection, 

Okay. They may be marked as full 
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1 exhibits. 

2 

3 
A 

MR. DELKER: Thank you. 

[State's Exhibit No. 20, photograph of scene with EMT 

4 near Kassidy, received in evidence] . 

5 
A 

[State's Exhibit No. 21, photograph of scene with EMT 

6 near Kassidy, received in evidence] . 

7 [By Mr. Delker]: 

8 Q 

9 

10 A 

11 Q 

12 A 

13 

14 

15 

16 

17 

18 

19 

20 Honor? 

21 

I'm showing you State's Exhibits 20 and 21, as full 

exhibits. Do you recognize those two photographs? 

Yes, sir, I do. 

Okay. And what are depicted in those photographs? 

Exactly where the baby was lying on the sheet rock. 

The first EMT that I came across was the EMT at the 

head of the baby. And the other photograph you can 

see the patrolman from the police department 

kneeling over the child. And I think in the back 

of this one you can see the pant legs to Jefferey 

Marshall. 

MR. DELKER: May I publish these to the jury, your 

THE COURT: Yes. 

22 [Exhibits 20 & 21 being published to the jury] . 

23 [By Mr. Delker]: 

24 Q Can you describe the condition of the baby when you 
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arrived at the porch? 

My first observation of the baby was that there was 

some severe bruising on the head, the face of the 

child; also, on the chin area I noted. And at the 

first glance, I noted there was some type of wound 

on the baby's finger. 

How close were you to the baby at that point? 

I went right to about a foot from the baby. 

You described bruising on the baby's face. 

describe that in any more detail? 

Can you 

The face was heavily bruised. You could see dots 

everywhere along the face. You could see some on 

the head where the hair was thinned out. 

also see some under the chin area here. 

You could 

And the 

cut, I believe, was on the right, index finger. 

That was pretty noticeable. 

You mentioned Jeffe Marshall was -- was he standing 

or kneeling? What position was he in behind the 

Kittery police officer? 

He was kneeling down to the left of the officer. 

Can you describe Jeffe Marshall's demeanor when you 

first saw him? 

He appeared to be very scared, very nervous. He 

was shaken. He was, at one point, crying. The 
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range of emotions that Mr. Marshall showed varied 

for the time we were there, but it was mostly 

concern and shaken by what was taking place in 

front of him. 

At some point, did you talk to Mr. Marshall? 

Yes, sir, I did. 

Now, did you -- where was it that you talked with 

him? 

I removed Mr. Marshall from the porch and placed 

him in the front seat of my cruiser. 

Did he leave right away when you asked him to step 

away? 

No, it took, I believe, three or four tries for me 

to get him to pull away from the scene there with 

the baby. 

MR. SISTI: 

And my thought is 

Objection. 

THE WITNESS: -- I actually had to grab his hands 

18 to remove him. 

19 THE COURT: Hold on just a minute, sir. When 

20 there's an objection, you're to stop talking. 

21 THE WITNESS: Okay. 

22 MR. SISTI: Objection. 

23 THE COURT: Sustained. 

24 MR. SISTI: Thank you. 
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1 THE COURT: Why don't you wait for the next 

2 question. 

3 [By Mr. Delker] 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

You said you made a couple of attempts to get Mr. 

Marshall to follow you to your cruiser, correct? 

That's correct. 

What was -- what was Mr. Marshall's demeanor as you 

were leaving Kassidy and going towards your 

cruiser? 

Again, he was very, very concerned for the baby, 

almost like it was disbelief what was taking place 

in front of him. He would be somewhat informative 

to me at a point, then he'd become angry with what 

was taking place. It appeared that he was angry 

with what had just taken place at his residence, 

and he was very concerned for the welfare of the 

child. 

What was his voice like? 

Again, sometimes he was very I wouldn't say 

calm, but his voice was kind of in a monotone, and 

other times his voice would raise up when he became 

angry and concerned. You could see that his 

emotions were overtaking him, he got very loud at 

times. 
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Did Mr. Marshall make any statements to you from 

the porch -- without getting into the substance of 

it, did he make any statements to you going from 

the porch to your cruiser? 

Yes, sir, he did. 

And were those prompted by any questions on your -

by you at that point 

No. 

before you got to the cruiser? 

No, sir. 

What was it that Jeffe Marshall told you before you 

got into the cruiser? 

He stated to me that I understand what it looks 

like. 

Chad. 

This is not me. You need to be talking to 

Chad's the one that did this. You guys 

really need to talk to Chad. This isn't me. 

Did he say anything about the baby's condition at 

any point? 

Yes, he did. 

And was that before you got into your cruiser? 

Yes. He indicated that the baby was brought to his 

residence in that condition this morning. 

And did you speak with Mr. Marshall further in your 

car? 
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Yes, sir, I did. 

And what happened at the end of that conversation? 

What did Mr. Marshall do, or where did he go? 

Mr. Marshall then followed us to the Kittery Police 

Department. 

And what did he do when you got to the Kittery 

Police Department? 

Mr. Marshall was instructed to write down a 

statement as to the events that happened that day. 

He was given a room and the statement forms, and he 

completed that task of filling out that statement 

for us. 

MR. DELKER: No further questions at this time, 

14 your Honor. 

15 

16 

THE COURT: 

MR. SISTI: 

Okay. Mr. Sisti? 

Thank you, your Honor. 

17 A CROSS-EXAMINATION [By Mr. Sisti]: 

18 Q Let's get this straight so that we know what the 

19 scene looked like. We've got a small infant on the 

20 porch. You showed the jury the photographs, right? 

21 A That's correct. 

22 Q You don't know how long she had been dead, right? 

23 A At that point, no, Slr. 

24 Q All right. But she certainly wasn't responding to 
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CPR at the time, correct? 

I'm not an EMT. I didn't work on the child. 

I understand that. 

Just my observation. 

Your observation was that she was not responding, 

correct? 

I wouldn't say that. 

Well, was there any indication that she had a pulse 

on her own at that point? 

I did not check for a pulse, no, sir. 

Did you hear that she had a pulse on her own? 

MR. DELKER: Objection. Hearsay. 

MR. SISTI: I'm just asking whether or not he could 

14 come to a conclusion as to whether or not she was deceased 

15 or not. 

16 

17 

THE COURT: 

MR. SISTI: 

Overruled. 

Thank you. 

18 [By Mr. Sisti]: 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

Did you hear that she had a pulse on her own at the 

time? 

I don't remember hearing that, no, sir. 

You don't. Okay. Do you remember hearing anything 

about her having a blood pressure of her own? 

MR. DELKER: Objection. Hearsay. 
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1 THE COURT: Could I see counsel, please? 

2 [The following is a discussion at the bench] . 

3 MR. SISTI: 803 (2) is with the excited utterances 

4 during the course of medical treatment, and these would be 

5 the kind of utterances that would take place 

6 contemporaneously with this type of behavior, if, in fact, 

7 they exist. 

8 

9 

10 no. 

11 

THE COURT: 

MR. SISTI: 

THE COURT: 

Is his answer going to be no? 

His answer, I would expect, would be 

Yeah, so there's no hearsay. He didn't 

12 say anything. 

13 

14 

MR. SISTI: Right. 

He didn't hear anything. 

No, no, I think he -- oh, oh. 

Okay. 

15 [End bench conference] . 

16 MR. SISTI: Thank you, your Honor. 

17 [By Mr. Sisti]: 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

Again, officer, did you hear anything during this 

emergency triage situation that would indicate that 

Kassidy had any blood pressure on her own at or 

about 12:42, I think, P.M. 

-- November 9th, 2000? 

on November 8th, 2000 

I don't remember anything of that nature. 

Okay. Did you hear anything with regard to whether 
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or not her eyes were responding, in other words, 

whether or not they were dilating, responding to 

light, responding to any reflex or response at or 

about 12:42 to 12:48, on November 9th, 2000? 

I don't remember that either, sir. 

Did you hear anything with regard to her even being 

alive in the slightest? 

I immediately took Mr. Marshall from the scene. I 

didn't stay near the child. 

Okay. So is it clear then that you saw -- you saw 

nothing that would indicate that she was alive, 

correct? 

My interpretation of what they were doing for CPR 

was trying to resuscitate. That's all I can 

answer. 

Right, but, I mean, you've seen people in distress 

before, right? 

Yes, sir. 

I mean, unfortunately, that's part of a police 

officer's job? I mean, you have to respond to 

emergencies every day, whether there's an accident, 

whether there's a potential infliction of serious 

injury, you've seen people that are deceased? 

Yes, Slr. 
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You've seen people that are in extreme distress? 

Yes, sir. 

You've seen people with their last gasp of life, I 

take it? 

Yes. 

You didn't see a last gasp of life in Kassidy 

Bortner, did you? 

I didn't take that close a look at the child, to be 

honest. 

All right. 

right? 

You noticed nothing like that though, 

No. 

Okay. Now, you talked to Jefferey Marshall, and he 

looked scared, right? 

Yes, he did. 

He looked shaken, right? 

That's correct. 

He looked concerned, right? 

Yes. 

And one of the first things he does is he blames 

Chad for what has just taken place, right? 

My first interaction with him, that would be 

correct. 

Yeah. That's what I'm asking. That's what you 
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3 

basically just testified to. So at or around 12:42 

to 12:48, he's already blaming Chad, Chad Evans for 

what has just taken place, right? 

That's correct. 4 A 

5 Q 

6 

Okay. Did he tell you he was alone with the child 

for several hours prior to her death? 

7 

8 

9 

10 

11 

A 

Q 

Is this before the statements about Mr. Evans or 

after? 

I'm just asking whether or not he said it. 

MR. DELKER: May we approach, your Honor? 

THE COURT: Sure. 

12 [The following is a discussion at the bench] . 

13 MR. DELKER: My concern about this line of 

14 questioning is hearsay, in that I tried to be careful to 

15 get the statements that were elicited in response to any 

16 kind of questioning by Detective Hamel. Jeffe Marshall 

17 made statements outside the cruiser before there was any 

18 

19 

questioning, and that's what I was trying to focus on. 

also gave about a 50-minute interview where he actually 

20 was responding in an interview-like fashion to Detective 

21 Hamel inside the cruiser. And my concern about the way 

22 the questions are being worded is that he's not 

23 differentiating between those two interviews, and one is 

24 an excited utterance, and one is, you know, not, because 

He 
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1 it's an interview. 

2 MR. SISTI: One is questioning, but that does not 

3 make it not an excited utterance with a dead child on his 

4 porch. 

5 THE COURT: I think it still makes it an excited 

6 utterance. 

7 MR. SISTI: Right. Thank you. 

8 [End bench conference] . 

9 MR. SISTI: Thank you, your Honor. 

10 [By Mr. Sisti]: 

11 Q 

12 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 

23 

24 

Forget about whether it was before or after, did 

you have conversation with Jeffe Marshall, even in 

your cruiser, okay, about the day's events? 

Yes, sir, I did. 

Okay. And this is while this is only -- this is 

while the EMTs are right on the porch, right? 

Yes, they were still there. 

Okay. And some of the things that he told you in 

the cruiser, you wrote down in a report, right? 

That's correct. 

In fact, all of the things that were important that 

he would have said you would have written down in a 

report, and it was, I think, a four-page report, if 

I'm not mistaken, and was dated November 9th, 2000, 



1 

2 A 

3 Q 

4 

5 

6 

7 

8 A 

9 Q 

10 

11 A 

12 

13 Q 

14 

15 A 

16 Q 

17 A 

18 Q 

19 
3 

20 A 

21 Q 

22 A 

23 Q 

24 

57 

right? 

Yes, I did a report then. 

Okay. Now, the claim, and what he tells you, is 

that, according to Jeffe Marshall, this is what he 

told you: The baby was wearing red pajamas when 

dropped off and eating Cocoa Puffs out of a clear 

baggie. Were those his words? 

Yes, r believe they were. 

r mean, is there any question at all that's what he 

said? 

No, that's what he informed me how the baby arrived 

that morning. 

All right. So the baby arrived at his home and was 

eating Cocoa Puffs out of a clear baggie? 

That's correct. 

And he said he saw this himself? 

Yes, sir. 

He saw the red pajamas, he saw the Cocoa Puffs, he 

saw the clear baggie, right? 

Yes. 

And he saw her eating the Cocoa Puffs? 

That's what he described to me, yes, sir. 

Okay. Now, he also said to you that basically he 

checked in on the baby somewhere between 9:30 and 



1 

2 

3 A 

4 Q 

5 

6 

7 A 

8 Q 

9 

10 

11 

12 A 

13 

14 Q 

15 

16 

17 A 

18 

19 Q 
9 

20 A 

21 

22 Q 

23 

24 
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10 A.M., and that was the last time he had checked 

in on the baby prior to this 9-1-1 call, right? 

Somewhere in that approximate time, yes, sir. 

Okay. He said he went out to get his mail around 

noon time, and upon his return to the house, would 

be around noon, he went in and checked on the baby? 

That's correct. 

Okay. Now, he claims at that point that he found 

the baby having difficulty breathing and noticed 

that the baby's eyes were rolled back. This would 

have been at or around 12 noon, correct? 

That's what he indicated to me as a timeframe, yes, 

sir. 

Okay. Now, I've got to ask you something. What he 

was describing to you would have been a baby in 

some significant distress, right? 

According to Mr. Marshall, it was in distress, yes, 

sir. 

Yeah, this is at 12 noon, right? 

Again, the noontime is just how he phrased the 

timeframe. 

All right, we'll work through it. At this point, 

he took the baby from the bed and checked for a 

pulse. That's what he told you, right? 



1 A 

2 Q 

3 

4 

5 

A 

Q 

6 A 

7 

8 

9 

10 

11 

12 

13 

Q 

A 

Q 

A 

Q 

14 A 

15 Q 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 
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That's correct. 

So he's -- he couldn't even tell whether this baby 

had a pulse without checking, 12 noon, right? 

I don't think I understand the question. 

He saw a baby with her eyes rolled up, rolled back? 

Yes. 

Right? Laying down on her back, right? 

I believe he described her on her back, yes, sir. 

Yup. He was so concerned about her being alive 

that he checked her pulse at 12 noon, right? 

He checked her pulse. I remember him stating that 

to me, yes, sir. 

Now, he says he found a slight pulse, right? 

I believe. 

And he says he brought the baby into the kitchen 

sink in an attempt to wake the baby by splashing 

cold water on its face, right? 

Yes, sir. 

Okay. This is the same time period, right? This 

is what he's claiming he's doing? 

I remember Mr. Marshall indicating the timeframe 

around the news. He's a news buff. He remembers 

watching the noon news. 

Okay. Now, let me ask you something, okay? Do we 



1 

2 

3 A 

4 Q 

5 

6 A 

7 

8 Q 

9 

10 

11 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 

24 Q 

know whether Jefferey Marshall has any kind of 

medical background? 

I'm not aware of any. 

60 

Marshall then told you that he was unable to revive 

the baby, so he began to do CPR, right? 

I believe after he was sprinkling water on the 

baby's face, he made a phone call. 

All right. Let me get this straight on the 

chronology. He sprinkles water on the baby 

actually, he says he holds the baby over at the 

kitchen sink and splashes cold water on her face, 

right? 

Yes. 

He says that he's unable to revive the baby, right, 

with the cold water? 

Yes. 

That means that the baby isn't responding, right? 

I can only assume what he meant by that. 

Yeah. So he began to do CPR, right? 

What he classifies as CPR, yes. 

CPR is what, just so we have it for the record? 

Try to resuscitate the child by doing chest 

compressions or blowing into the mouth. 

Yeah. What you're trying to do is you're trying to 
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2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 

10 

11 A 

12 Q 

13 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 A 

21 

22 

23 Q 

24 

get somebody to breath, right? 

Trying to get the child back breathing. 

Yeah. And trying to get a pulse going, right? 

Yes. 

That's what you do CPR for, right? 

Yes. 

61 

So he's trying to do CPR to get a pulse, let's say, 

and to get respirations going. But then he says he 

called Jennifer Conley at work to get advice from 

her on what to do, right? 

Yes. 

Okay. Now, again, I'm trying to hold right to the 

chronology. He's doing CPR. He must stop. He 

then calls Jennifer Conley to get advice, right? 

Yes. 

Okay. Did you ask him why he didn't call 9-1-1, by 

the way, at that point? 

Yes, I did. 

All right. Did he have any good reason at all? 

He said his first thought was to check with the 

girlfriend who he thought could give him some 

advice on the baby, help with the baby. 

All right, let's get this straight, though. 

Where's Jennifer Conley located at this point? 
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1 A 

2 Q 

3 

4 A 

5 Q 

6 A 

7 Q 

8 

9 A 

10 Q 

11 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 

I believe she's at work. 

She's not like next door or anything like that, 

right? 

No, she works at the outlets in Kittery. 

And she's a couple of miles down Route 1? 

Yes. 

62 

Yeah. And she doesn't have any medical background 

either, does she? 

Not that I'm aware of. 

So the first person that he calls, after tying to 

revive the baby, and I take it he was unsuccessful 

in reviving the baby? 

In his opinion, yes, sir. 

The first person he calls is Jennifer Conley, his 

girlfriend, right? 

Yes. 

All right. To get advice about what he should do? 

Correct. 

THE COURT: Mr. Sisti, I'm going to ask you -- I'm 

20 going to end for the day at this point, okay? 

21 

22 

MR. SISTI: 

THE COURT: 

All right. 

We're going to have to ask you to come 

23 back tomorrow morning to finish up with your testimony, 

24 sir. 



1 

2 

THE WITNESS: Yes, ma'am. 

THE COURT: Okay. And you are excused for the 

3 evening. 

4 

5 

THE WITNESS: Okay. 

THE COURT: And before I release the jury -- you 

63 

6 may step down, sir. 

7 bench? 

Could I see counsel, briefly, at the 

8 [The following is a discussion at the bench] . 

9 

10 

THE COURT: I'm going to have them come at nine, 

and then we need to deal with something tomorrow. That's 

11 all right? 

12 

13 

14 

MR. SISTI: Nine all right? 

MR. CRONHEIM: Uh, huh. 

MR. SISTI: They'll be days when we're going to 

15 have to take up that redaction thing. 

16 a mess. 

It's still kind of 

17 THE COURT: That's easy. Some days, we just start 

18 at ten and have you guys come at nine, because I'm not 

19 going to have any nine o'clock lists. 

20 

21 

22 

23 

24 

day. 

MR. SISTI: Okay. 

THE COURT: So, I'll just check at the end of every 

So tomorrow we can start at nine? 

MR. SISTI: Okay. 

MR. DELKER: Very good. 
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1 

2 

3 

4 

THE COURT: 

MR. DELKER: 

THE COURT: 

MR. DELKER: 

64 

Okay. 

We'll be here. 

Great. 

Thank you. 

5 [End bench conference] . 

6 

7 

8 

THE COURT: All right. 

are going to end for the day. 

Ladies and gentlemen, we 

And let me tell you a 

little bit about what we may be doing in the future. Some 

9 days, I may ask you to come back at 10 o'clock the next 

10 morning or 11 o'clock, depending on whether we need to get 

11 

12 

13 

some things done, other legal matters. Some days, you'll 

come in at nine o'clock. Tomorrow, we'll be able to take 

up the testimony again at nine o'clock. So please be here 

14 by quarter of nine to report for service so we can get 

15 

16 

17 

18 

started at nine o'clock. Again, please do not discuss 

this case with anybody at home. Don't talk about your 

impressions. I know it's going to be really hard. Don't 

talk about what you're feeling. Don't talk about what you 

19 saw on the view, or what you heard in the courtroom, or 

20 what you think of the testimony so far. You need to 

21 follow that instruction with respect to yourselves, too. 

22 Don't talk about it amongst yourselves until you've heard 

23 everything. You will get tired of hearing me give you 

24 this instruction, but you will understand that because I 



65 

1 give it to you so often, it's so important for you to keep 

2 an open mind throughout the entire trial. Make sure you 

3 do not read any newspaper accounts, don't watch the 

4 evening news tonight. And if you inadvertently overhear 

5 something, then I'll ask you that question again at the 

6 beginning of the day tomorrow, or you can simply tell the 

7 bailiff when you come in, and then we can talk about it 

8 and see if it's an issue. On your way out, please hand 

9 the bailiff your notebooks and we'll see you tomorrow at 

10 

11 

nine o'clock. Be here by quarter of. 

THE BAILIFF: All rise, please. 

12 [End proceedings of 12/4/2001] 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Thank you. 
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1 THE COURT: Good morning, ladies and gentlemen. 

2 (Jury responds collectively) 

3 THE COURT: Nice to see you here again today. I 

4 think it's December, but I'm not sure from being outside. 

5 Let me ask you the question I will ask you every morning. 

6 Has anything come up for any of the jurors over night, 

7 including having seen, or read or heard anything about 

8 this case which causes you to believe that you cannot sit 

9 and hear the evidence fairly and impartially? 

10 [No response] . 

11 THE COURT: Okay. Seeing no response, Mr. Sisti, 

12 you may continue with your cross. 

13 MR. SISTI: Good morning. 

14 A CONTINUED CROSS-EXAMINATION [By Mr. Sisti] 

15 Q Detective, good morning. 

16 A Good morning. 

17 Q I won't put you back under oath, and I don't think 

18 the Court has to. 

19 THE COURT: No, you're still under oath, sir. 

20 THE WITNESS: Yes, ma'am. 

21 [By Mr. Sisti]: 

22 Q You've been around long enough to know that? 

23 A Yes. 

24 Q Okay. Detective, we left off late yesterday \ 

,---------------------------------------J 



1 

2 

3 

4 A 

5 Q 

6 

7 

8 A 

9 Q 

10 

11 

12 A 

13 

14 Q 

15 A 

16 

17 

18 Q 

19 

20 A 

21 Q 

22 

23 

24 

4 

afternoon discussing Jeffe Marshall stating to you 

that he had baby-sat or cared for Kassidy Bortner 

the previous day for some period of time, right? 

That's correct. 

All right. Now, in his particular statement to 

you, though, he said that he watched the baby the 

day before for approximately one hour, right? 

That's correct. I believe he said 4:30 to 5:30. 

All right. Now, did you subsequently discover 

information with regard to how long he really 

baby-sit Kassidy before? 

I don't believe I did. 

particular day? 

You mean, that day, that 

That day or even afterward. 

I believe he said that Mr. Evans was late, it might 

have been until like six, but other than that, I 

don't know of any other time. 

Okay. So he stuck with 4:30 to 5:30 from his 

particular statement to you, right? 

Yes. 

Okay. Now, he also said that on that previous day, 

that being November 8th, 2000, that he, quote, 

indicated that the baby seemed normal, and did not 

have the bruising on her face at that time. 



1 A 

2 Q 

3 A 

4 

5 Q 

6 

7 

8 A 

9 Q 

10 

11 

12 

13 

14 A 

15 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 

5 

That's correct. 

All right. That's exactly what he told you, right? 

Yeah, the baby seemed normal compared to the 9th, 

what he was comparing it to. 

Right. But he also stated, you made particular 

note, that the baby did not have the bruising on 

her face at that time? 

That's correct. 

Okay. Let me just ask you a couple of other 

things. He also, by the way, stated that shortly 

after -- shortly after the baby was placed in the 

car with Chad, that he received a phone call, 

right, from Chad? 

That's correct. 

three. 

I believe he said he received 

Right. Did he tell you what the substance of that 

phone call was? 

The first phone call he received from Mr. Evans was 

in the area of the Dover toll from his cell phone, 

I believe, and he indicated that Mr. Evans was 

inquiring from him if the -- what the baby acted 

like during the day from the time he had him, only 

because the baby, in his eyes, was acting weird. 

Seemed to be out of it, I believe, is what he said 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

6 

on the way home. 

All right. So we know that even Jeffe would admit 

at the time he spoke with you that Chad called him 

concerned about the baby's well-being? 

Yes, he called him and asked him about the 

well-being of the baby. 

And that would have been November 8th, 2000, right? 

That's correct. 

Shortly after the baby and Chad left the Marshall 

home? 

I believe it's a half hour, forty-five minutes 

later, I'm not sure, I'd have to look at the 

report, but around that timeframe. 

All right. That's your best recollection? 

That's correct. 

All right. And he also acknowledges that there 

were at least two other phone calls from Chad to 

Marshall that night inquiring about just what in 

the heck was going on with the behavior of the 

baby, right? 

Yes. The second phone call Mr. Marshall received 

was Mr. Evans indicating that the baby had fallen 

on her face out in the parking lot or in the 

driveway, excuse me, to the residence. The third i 
i 
I 

L-_____________________________ J 
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1 phone call was between nlne and nine-thirty. I 

2 believe that phone call, Mr. Evans indicated to Mr. 

3 Marshall that the baby had been hit in the face 

4 with a baseball while they were playing baseball 

5 inside the residence. 

6 Q All right. Now, let me ask you something. What we 

7 know is that Jeffe made at least two phone calls to 

8 his girlfriend, Jennifer Conley. That's what Jeffe 

9 told you? 

10 A That's what Jeffe indicated to me, yes, sir. 

11 Q Now, did Jeffe ever tell you what the substance of 

12 those phone calls was? 

13 A He indicated to me on the first phone call, his 

14 girlfriend indicated they were extremely busy, that 

15 she couldn't talk, if there was a problem with the 

16 baby, then Jeffry ought to call the baby's mother 

17 at Old Navy. I believe Mr. Marshall tried to call. 

18 And it's an animated system over there, you cannot 

19 get through on the phone line. So he got 
® 

20 frustrated, called his girlfriend back a second 

21 time. Again, she was extremely busy. She 

22 indicated to him if there's a problem with the 

23 baby, then call the ambulance. That's when Mr. 
i 

24 Marshall turned and called 9-1-1. I 

\ 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

8 

Right. Now, this 9-1-1 number in Kittery, that's 

been around for a long time, hasn't it? 

Like two or three years. 

All right. But, I mean, people know it's there? 

Yes. 

I mean, you guys advertise it. I mean, kids learn 

about it in school, it's on the cars? 

Yes. 

All right. And it's general knowledge that you 

have a pretty quick response time if you call 

9-1-1, right? 

That's correct. Rings directly to dispatch. 

And that's basically a nation-wide, commonly known 

fact that you call 9-1-1 if you have a medical 

emergency, right? 

Yes. 

Now, in this particular case, it lS clear, from 

what even Jeffe Marshall is saying, that before he 

even makes the first phone call to Jennifer Conley, 

there is a clear medical emergency, right? 

Yes. I believe I indicated in the report that when 

he checks on the baby around noontime he finds a 

slight pulse. 

Well, that's what he says? 



1 A 

2 Q 

3 A 

4 

5 Q 

6 A 

7 

8 

9 

10 

11 Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 

18 

19 

20 

21 

Right. 

That's what he says. 

The eyes were rolled back, had difficulty 

breathing. 

That's what he says? 

Correct. So he brings the child or the baby to 

removes her from the bed, brings her to a water 

fountain or the sink in the kitchen to sprinkle 

water on his [sic] face in an attempt to wake the 

child up. 

Right. That's what he said? 

Correct. 

Then going through all those things, he still 

doesn't call 9-1-1? 

9 

No. Apparently not. 

But he would know 

We got the call at 12:42. 

he would know that there's a 

medical emergency because he, not even being 

trained in the medical field, claims then to do 

CPR? 

MR. BROWN: 

THE COURT: 

Objection. 

Sustained. 

It's speculation. 

22 [By Mr. Sisti]: 

23 

24 

Q 

A 

He attempts to do CPR, right? 

Yes, when he was unable to wake the baby up, in his 



10 

1 terms, he began to do CPR, what he considers CPR. 

2 Q Right. Now, have you ever had to do CPR? 

3 A Yes, sir. 

4 Q You do CPR in medical emergencies, right? 

5 A That's correct. 

6 Q Okay. So recognizing that there is a medical 

7 emergency, he still doesn't call 9-1-1, right? 

8 A I honestly don't know the timeframe from the phone 

9 calls, because they're not long distance phone 

10 calls. 

11 Q That's okay. 

12 A I can assume that probably you're looking at a 

13 minute or two there that he was doing his version 

14 of CPR prior to calling 9-1-1. 

15 Q 
§ 

So he's doing his version of CPR, and you know he's 

I 16 
" 

not medically trained, right? 
• ~ 
m 17 A '" m 
w Correct. 
f;j 

~ 18 Q -
~ 

Prior to calling 9-1-1, right? 
« 

'" z 
w 19 A Q Yes. 
® 
« 

20 Q " a: s: 
And prior to calling his girlfriend? 

0 
z 
0 21 A '" a: 
w 

I don't know if it was prior to calling the 
<fJ 

:3 
22 girlfriend. I believe it was the first time he 

23 called Jennifer, he was splashing water on the 

24 baby's face, I believe. 
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2 

3 

Q 

4 A 

5 

6 

7 

11 

Well, let's work on this, because this lS 

important. Let's look at page two of four pages on 

your report. Are you familiar with that? 

I don't have it with me. 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

If I may approach, your Honor? 

Sure. 

Thank you. 

8 [By Mr. Sisti]: 

9 Q 

10 

11 

12 

13 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 

22 A 

23 Q 

24 

Let's look on the bottom of page two, and we'll try 

to work the chronology out. In your report, it 

states he says: Finding a slight pulse, he brought 

the baby into the kitchen sink in an attempt to 

wake the baby by splashing cold water on her face, 

period, right? 

Correct. 

All right. So that happened before anything else 

happened, right? 

That's correct. 

That happened ---

Okay. The next thing is that Marshall indicates 

that he was unable to revive the baby so he began 

to do CPR period, right? 

Yes. 

All right. So that happened after the water-

splashing incident, right? 
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11 A 

12 Q 
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14 A 

15 Q 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 

23 Q 

24 

12 

Correct. 

And then he says: Marshall indicates that he 

called Jennifer at work to get advice from her on 

what to do, period, right? 

Correct. 

Okay. Now, from your report then, this 

non-medically trained individual claims that he 

splashes water on the baby's face, right? 

Correct. 

To revive her, right? 

Correct. 

Does CPR, even though he may not even know how to 

do it, right? 

Correct. 

Then calls his girlfriend, right? 

Correct. 

Okay. Now, let me ask you something. Do you know 

if he immediately called 9-1-1 after that? 

After the first conversation with his girlfriend? 

Yeah. 

I believe he said he tried to get a hold of the 

baby's mother. 

So then he's making other phone calls. I mean, 

what's the state of the baby at that time? 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

13 

I have no idea. 

Well, we know that he couldn't revive her with the 

water on the face, right? 

Correct. 

We know he couldn't revive her with CPR, right? 

Correct 

And knowing that he couldn't do either one of those 

things, he made a phone call to his girlfriend 

first, right? 

Yes. 

Then tried to call Old Navy second, right? 

That's what he indicates, yes, sir. 

And then he called the girlfriend again, right? 

Yes. 

There's no 9-1-1 In that whole sequence, is there? 

I don't believe so, no. 

Time is passing by, the baby is obviously not 

responsive, right? 

Again, I don't know the condition of the baby, but 

I'm just going by what Jefferey Marshall's 

indicating. 

Right. And even Jefferey Marshall, from what he's 

reporting to you, is that the baby hasn't been 

revived? 
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1 A I don't see how he's doing CPR and making phone 

2 calls and still holding the baby at the same time. 

3 So I think he's probably not doing CPR while he's 

4 making the phone calls. 

5 Q Right. Making the phone calls to his girlfriend 

6 twice, attempting to get a hold of Old Navy once, 

7 right? 

8 A Correct. 

9 Q NOw, do you know what the substance of the second 

10 conversation to Jennifer Conley was? 

11 A Again, he just indicated that she advised him to 

12 call the ambulance if the baby wasn't having 

13 difficulty breathing. 

14 Q Do you know if he ever indicated to Jennifer 

15 Conley, after the second time he called -- the 

16 second time he called, that the baby was alert, 

17 that the baby was okay? Do you know if he ever 

18 said that? 

19 A I don't. 

20 Q Did you ever get to talk to Jennifer Conley about 

21 what was said by Jeffe Marshall to her? 

22 MR. BROWN: Objection. Hearsay. 

23 MR. SISTI: It's just a question. I haven't asked 

24 for hearsay. 

\ 
L-__________________________________________________~ 
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1 THE COURT: Okay. I'll wait so far. It's 

2 overruled. 

3 MR. SISTI: Thank you. 

4 [By Mr. Sisti]: 

5 Q Have you ever spoken to Jennifer Conley about the 

6 second phone call that she received from her 

7 boyfriend on November 9th, 2000? 

8 A No, I don't believe I did. 

9 Q Now, it would just be ridiculous, from what you 

10 know, and from what you saw, that that baby would 

11 have been alert at or about the time of the second 

12 phone call? 

13 A I don't think I understand the question fully. 

14 Q Well, let me put it to you this way. Did Jefferey 

15 Marshall ever tell you that after he splashed water 

16 on the baby's face, that after he attempted CPR on 

17 the baby, that after he called his girlfriend the 

18 first time, that after he attempted to call Old 

19 Navy the second time, and that after he finally 

20 reached his girlfriend the second time, that the 

21 baby was alert? 

22 A He didn't say the baby was alert, no. 

23 Q Well, did you know one of the first things out of 

24 Jeffe Marshall's mouth, without even being asked, 
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16 

was that he denied killing the baby? 

I don't think he said -- I don't think the word 

kill the baby was used. I think he -- what he said 

was, he did not -- this isn't what it looks like. 

I'm not the one that did this. 

Okay. This isn't what it looks like. I'm not the 

one that did this. 

like that? 

Talk to Chad, right, something 

Yes. He said talk to Chad. Chad's the one that's 

been abusing this baby. 

I see. All right. You didn't ask him whether he 

killed the baby, did you? 

At that point, no, I did not. 

You didn't ask him if he abused the baby, did you? 

At that point, no. 

You didn't ask him who did it, did you? 

No, he volunteered that information. 

He was quick to deny without being questioned about 

it, right? 

Yes, it was prior to questioning. 

I mean, quick to blame without being questioned 

about it? 

If you call it blame, yes. 

MR. SISTI: Thank you, very much. 

___________________________________________ J 
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1 THE COURT: Mr. Delker? 

2 MR. DELKER: A few questions, your Honor. Thank 

3 you. 

4 A REDIRECT EXAMINATION [By Mr. Delker]: 

5 Q 

6 

7 

8 

9 

10 A 

11 

12 Q 

13 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 

22 

23 A 

24 

You were asked yesterday on cross a number of 

questions about what time Jeffe Marshall first 

checked on Kassidy. Did he give you a precise time 

when you spoke with him about what time he went 

into the bedroom to check on Kassidy? 

I believe the first time we checked on Kassidy was 

between -- around 9:30, 10:00 in the morning. 

Actually, I'm sorry, my question wasn't fair. I 

was referring to the time he checked on Kassidy and 

found her in distress. 

It was some time around noontime. 

Was he -- did he say it was twelve noon on the dot, 

was he precise about it? 

No. 

Okay. How about you were also asked this morning 

about time, the amount of time he watched Kassidy 

the day before. 

much time? 

Was he precise about that, how 

Yes, he said it was an hour to an hour and a half. 

And I believe it was around 4:30 to 5:30, and he 
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3 Q 
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5 A 

6 Q 

7 

8 

9 

10 

11 

12 A 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

said Mr. Evans was a little late picking up the 

child, it might have been 'til six. 

18 

Okay. So an hour or an hour and a half, somewhere 

in that time frame? 

That's correct. 

I just want to go back and make sure that it's 

clear for the jury what the full nature of what 

Jeffe Marshall told you happened starting the 

evening before. Can you just tell the jury what 

how the interview went and what you learned from 

Jeffe Marshall, starting the evening before? 

Yes. Mr. Marshall indicated to me that around 4:30 

that day, on the 8th, that he was watching the 

child, he was told for about an hour while the 

mother was in Kittery, I believe, picking up her 

check, or whatever, the baby was in his care until 

about six. He says he received a phone call from 

Mr. Evans, who was at an establishment in 

Portsmouth wanting Mr. Marshall to bring the baby 

to Portsmouth. He said no, you come over and pick 

the child up here. Around six or so, the baby was 

picked up at his residence. Says the baby was 

didn't have any bruises on its face, was acting, 

according to him, normal. The baby was placed in 
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the backseat of the vehicle with Mr. Evans, and 

they left. Approximately half hour or so later, he 

receives a phone call from Mr. Evans on his cell 

phone, he believes he's in the Dover toll area, 

indicating that the baby was acting weird, seemed 

to be out of it. He said the baby was fine when it 

was in his care, so he didn't understand the nature 

of the phone call. The second phone call he 

received was about 45 minutes later. He indicated 

that Mr. Evans said that he had placed the baby on 

its feet in the driveway, he went around to get his 

son out of the vehicle, and when he came back, the 

baby had fallen on its face, was just laying there. 

Mr. Marshall indicated to Mr. Evans that you should 

be calling the baby's mother, I don't know why 

you're calling me. And he said that the 

conversation was short. They hung up. 

Approximately nine to nine-thirty that same 

evening, on the 8th, he receives a third phone call 

from Mr. Evans indicating that the baby was hit in 

the face while they were playing baseball, and that 

it appeared to be doing okay now, but he was 

concerned about the baby earlier. Again, Mr. 

Marshall indicates he should be talking to the 
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1 mother, not him, and that was the last phone call, 

2 I believe, he had got that evening. 

3 Q And what did he say -- what did he tell you about 

4 what happened starting at -- the next morning? 

5 A He indicates that the baby was dropped off around 

6 8:30 in the morning by the mother. He said the 

7 baby was having difficulty walking. He noticed 

8 that right away, so that the baby -- and he noticed 

9 a bruising on the head and the face. It was 

10 obvious that that was, in his opinion, wasn't there 

11 last night when the baby left. He indicates that 

12 the baby seemed to be out of it, so the baby was 

13 placed in the bed with his pajamas on in the master 

14 bedroom to watch TV or cartoons, I believe, is how 

15 he expressed it. He was in care of the child for 

16 that morning. He went in and check on the baby 

17 around 9:30 or 10, I believe. The baby was 

18 
~ 
~ 

sleeping, in his opinion, appeared to be doing 
~ 

~ 
19 ~ 

9 
fine. He watched the news. I think it was voting, 

20 the voting was on at the time. He was -- he's a 

21 news buff. He says he remembers watching the 

22 noontime news, that he went and got the mail. When 

23 he came back, he went and checked on the baby 

24 again. That's when he found the baby having 
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1 difficulty breathing with the eyes rolled back In 

2 the head. 

3 Q Let me back up for a second to the beginning of the 

4 morning. You said that the baby was dropped off 

5 about 8:30. Did he tell you who dropped the baby 

6 off? 

7 A Yes. He said the baby was dropped off by the 

8 mother. 

9 Q And did he say whether the mother said anything? 

10 A Yes. He indicated at that time that the mother ---

11 MR. CRONHEIM: I'm going to object at this point. 

12 May we approach? 

13 THE COURT: Yes. 

14 [The following is a discussion at the bench] . 

15 MR. CRONHEIM: Hearsay. 

16 THE COURT: Hearsay? 

17 MR. DELKER: Yeah, hearsay. I think that it's 

18 admissible under, one, the Jeffe Marshall statements, I 

19 think, have already been admissible under the 

20 excited-utterance exemption. 

21 THE COURT: And now Amanda's statements. 

22 MR. DELKER: Right. And now Amanda's statements 

23 are admissible as a present-sense impression. What he's 

24 going to say is that she said look at her face. 
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[End 
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THE COURT: Okay. Overruled. 

MR. DELKER: Thank you. 

bench conference] . 

Mr. 

MR. DELKER: Thank you, your Honor. 

THE COURT: You may continue, Mr. Delker. 

MR. DELKER: Thank you. 

Delker] : 

What was it that Mr. Marshall told you Amanda 

Bortner said? 

MR. SISTI: I'm going to object. 

THE COURT: Overruled. 

22 

THE WITNESS: The mother made the statement "Look 

13 at her face." 

14 [By Mr. Delker] 

15 Q 

16 

17 A 

18 Q 

19 

20 

21 

22 A 

23 

24 

And did he indicate how long the mother stayed that 

morning? 

I believe around 20 minutes. 

Okay. And did he tell you what -- did he describe 

for you in any detail what the mother was referring 

to, what the context of the statement was "Look at 

her face"? 

It was to coincide with the visible observations 

you can make on the baby's head and face. The 

bruising was very visible. Even several feet from 
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1 the child, you could see the bruising on the head 

2 and face. And the hair seemed to be thinned out. 

3 MR. DELKER: No further questions. 

4 THE COURT: Mr. Sisti? 

5 MR. SISTI: Thank you, your Honor. 

6 A RECROSS-EXAMINATION [By Mr. Sisti]: 

7 Q 

8 

9 

10 A 

11 Q 

12 

13 

14 

15 A 

16 

17 

18 

19 Q 

20 A 

21 

22 Q 

23 

24 

During these conversations that he claimed that he 

had with Chad on the evening of November 8th, no 

Yes, sir. 

-- November 8th, did he relate to you any 

conversation with Chad saying Kassidy, Kassidy, 

come on, Kassidy, in an attempt to revive her or 

anything like that over the phone? 

I believe Mr. Marshall indicated to me that there 

was the third phone call that was made, Mr. Evans 

was concerned about the welfare of the child. It 

was doing something at the house. 

I understand that. I guess 

But the gist was it was hit in the face with a 

baseball. 

Here's my question, plain and simple. On any of 

those phone calls, all right, was it Jeffe Marshall 

telling you that -~- that Chad was saying Kassidy, 
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13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 

24 

Kassidy, come on, Kassidy. Kassidy. Come on, 

Kassidy. 

Kassidy? 

Anything like that, or she -- come on 

I don't -- I don't remember that. 

You don't remember anything like that, do you? 

I don't. 

No. And I just want to make this clear, too. 

24 

You 

said that on November 8th, when that child was in 

his care, that there were any visible bruises on 

her face? 

That's correct. Mr. Marshall said that. 

Mr. Marshall said that? 

Yes, sir. 

Hey, what was he doing between 9:30 and 12 noon, do 

you know? 

That day? 

Yeah, on the 9th. 

Watching TV, according to him. 

According to him, watching TV. 

The voting. 

Okay. 

MR. 81 8T1 : 

THE COURT: 

MR. DELKER: 

I have nothing further. 

Okay. 

Just one or two follow up. 
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1 THE COURT: I generally don't allow re-redirect. 

2 MR. DELKER: Okay. 

3 THE COURT: Okay? Unless there's some brand new 

4 topic that comes up. 

5 MR. DELKER: No. Okay. 

6 THE COURT: Thank you, very much, sir. 

7 THE WITNESS: Thank you. 

8 THE COURT: You may step down. The State may call 

9 it's next witness. 

10 MR. BROWN: Thank you, your Honor. The State calls 

11 Dr. Anthony Bock. 

12 THE COURT: Okay. Good morning. Remain standing 

13 and face Mr. Delker, please. 

14 A 

DR. ANTHONY BOCK 

15 was called as a witness, and having been first duly sworn 

16 on oath, was examined and testified as follows: 

~ 

17 DIRECT EXAMINATION [By Mr. Delker] : '" m 
~ 

'" ~ 
0 
0 

18 Q Please be seated. Good morning. '" 
0 

'" (J 
z 
w 19 A Good morning. Q. 

® 

'" 20 Q Could please introduce yourself to the jury, ::i you a: 
0 

21 and spell your last name for the record. 

22 A Sure. My name lS Anthony Bock, B-o-c-k. 

23 Q And what is your occupation? 

24 A I'm a physician in the emergency department at York 
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4 Q 
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6 A 
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10 

11 

12 

13 Q 

14 

15 A 

16 Q 

17 

18 

19 A 

20 

21 Q 

22 A 

23 

24 

26 

Hospital. 

And how long have you worked for York Hospital now? 

About a year and a half now. 

Okay. Can you give the jury an overview of your 

background, education, and work history? 

Sure. I was -- I got my medical degree at the 

University of South Dakota School of Medicine. 

After that, I completed my residency at Maine 

Medical Center, in Portland, Maine, where I was 

chief resident in the emergency department. 

that, I took a job at York Hospital in the 

emergency department. 

After 

And you said you've been working at York Hospital 

ER department for about a year and a half? 

That's correct. 

All right. I'm sorry, you may have said it, but I 

may have missed it. Where -- what was your 

residency in? Do you have a concentration? 

I did. In the emergency department. It was in 

emergency-medicine residency. 

Are you -- do you have any certifications? 

Yes. I'm board certified in emergency medicine, 

Diplomate of the American Board of Emergency 

Medicine. 
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Were you working at York Hospital on November 9th, 

2000? 

Yes, I was. 

And did a baby come into the hospital that day by 

ambulance? 

Yes. 

Did you learn the baby's name at some point? 

I did. 

What was the baby's name? 

Kassidy Bortner. 

What was Kassidy Bortner's condition when she 

arrived at York Hospital? 

She came in by ambulance. She was pulseless, 

meaning she didn't have a pulse. She was apneic, 

not breathing on her own. She was asystolic on the 

monitor, meaning there was no electrical activity 

of the heart. She was pale, cool, dry, multiple 

bruises throughout her body. 

undertaken by the paramedics. 

Pulse CPR was 

They had a tube that 

was breathing for her. She was not breathing on 

her own. They were performing compressions on her 

heart, and she was essentially, without all the 

measures undertaken, dead. 

And you said that the paramedics or the EMTs had 
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started CPR on her. Do you know from the review of 

the medical records what time the EMTs arrived at 

the house? 

For the exact time I would probably need to look at 

their record. 

I show you this page. Do you recognize that? 

I do. 

Okay. 

This is the run report of the EMTs that day. 

And what does it indicate? 

It indicates that they arrived at the residence at 

12:46 P.M. 

Thank you. What sort of measures did the EMTs 

undertake when they arrived at the house in 

response to the call? 

Well, when they got there, there was CPR already 

undertaken by the -- according to that report, by 

the police department that was already there. They 

assessed the child, found the child as I described 

previously, performed CPR after looking at the 

heart with their monitor finding that it was 

asystolic or flat lined. They intubated her, 

meaning they put a tube in her throat to breath for 

her. Then they put a line, an interosseous line, 

which is an IV line that goes into the bone to 

infuse medications and fluids. Basically 
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understood the ACLS, algorithm or CPR, to the lay 

public. 

Based on your review of the records and Kassidy's 

condition when she arrived at the hospital, do you 

have an opinion about whether Kassidy was alive 

when the EMTs got there and started treating her? 

I do. With all indications on the run report, it 

seemed like she was dead at the time of arrival of 

the EMTs. 

Why would the EMTs undertake resuscitation if 

Kassidy was already dead? 

It's really their protocol to, unless you arrive on ! 

scene and it's without a doubt definitively the 

patient has expired and has been dead for a while. 

Some of those indications may be that the patient 

is stiff and rigor mortis has set in, and you're 

unable to do so. Another indication would be a 

severe motor vehicle accident with a decapitation, 

or something like that. Any indication or any 

question to that, you can go with all your 

protocols and perform ACLS, which they did. They 

found her as I described, and started with their 

algorithm. 

So is it fair to say that the protocol requires the 
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EMTs to try to save the child if there's any chance 

that she's alive? 

Absolutely. 

You described some injuries on Kassidy. Can you 

describe those in some detail, what you observed 

when she arrived? 

I can. When she arrived at our emergency 

department, after a quick look at her heart and 

airway, the general assessment of Kassidy was 

undertaken. She had multiple bruises throughout 

her body that seemed, on my estimation, to be of 

different ages and different locations about the 

face, the chin, or head to ear, the cheeks, a 

couple on the lower abdomen, on the back, the head. 

Again, they were discolorations. They were 

different. They all -- they appeared not all to 

come at the same time, different ages or different 

staging of the bruising. Starting at the head, 

besides the bruising, looking in her eyes, they 

were what we classify fixed and dilated. And the 

pupils are large, very large and they don't react 

to light, or as you and I, if we were in a bright

light situation or a flashlight in our eye, we 

would constrict. Hers did not. They were fixed, 
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1 meanlng she wasn't moving them spontaneously, nor 

2 randomly, which also indicates death. Her skin was 

3 pale, cool, dry. There was the bruising I 

4 described. And while CPR was in progress, she 

5 wasn't moving anything. 

6 Q Did you make any -- you mentioned the eyes were 

7 fixed. Did you make any observations about 

8 injuries, head injuries or injuries in the optical 

9 area? 

10 A I did. In doing a head-to-toe assessment, looking 

11 in the back of her eyes, called the retina, I 

12 observed both sides, bilaterally, that -- the 

13 retina contains a lot of vessels, and those were 

14 what we call retinal hemorrhages. They had 

15 essentially leaked, the vessels behind her eye. 

16 Those rental hemorrhages are indicative of 

17 increased cranial pressure or increased pressure on 

18 the brain. That occurs during significant head 

19 trauma, shaking of the head, contusions to the 
® 
~ 

20 ~ 
oc 
0 

head. And with a closed-head injury, meaning 
~ 

0 
z 
0 21 rn 
oc there's no fracture in the skull, that pressure 
w 
00 

5 
22 really has nowhere to go. It builds up, and 

23 capillaries and vessels tend to leak. One view, or 

24 one way you can look at that is by looking at the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

Q 

A 

32 

back of the eyes, the retina, and I was able to see 

retinal hemorrhages, which to me indicated that 

there was increased cranial pressure. 

In your experience, when someone suffers the type 

of head trauma that you just described, what kind 

of behaviors does -- would that person exhibit? 

With a head trauma, anything from mild concussion 

with or without loss of consciousness, severe head 

trauma causing pressure and bleeding, you can get 

everything from a full spectrum of just some 

dizziness, or headache, nausea, vomiting, blurred 

vision, double vision, to gross actually falling, 

sleeping all the time, not responding, not acting 

appropriately, just someone that you know when you 

see them just isn't themselves, all the way to the 

point of coma. 

You described some of the injuries. Would 

photographs help you explain in more detail the 

injuries that you observed on Kassidy? 

Sure, I could point those out. 

MR. BROWN: 

THE COURT: 

If I could show these to the witness. 

Yes. 

23 [Pause in proceedings - counsel conferring]. 

24 MR. SI STI : Your Honor, we're going to be able to 
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abbreviate some of this process. But the assistant 

attorney general will ask a couple of questions. I don't 

3 think I'm going to have a problem ---

4 

5 

6 

THE COURT: 

MR. SISTI: 

THE COURT: 

Okay. 

Right. 

Okay. 

After you hear the questions? 

7 [By Mr. Brown]: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

Dr. Bock, I'm going to show a series of photographs 

that have been marked, all for identification 

currently, 54, 55, 53, 49, 48, 47, and 44. If 

you'd take a moment and look at those photographs. 

And my question to you is: Do those photographs 

depict the condition that Kassidy was in when she 

arrived at the hospital ER? 

[Witness viewing photographs] They do. The 

bruising, the lesions, the loss of hair on the back 

of the head are all consistent with what I saw. 

Just so we're clear, those photographs weren't 

taken at the hospital, were they? 

No, it looks like they were taken -- I can't say 

for sure, but either in the morgue or at the State 

Medical Examiner's? 

But you just said those look like what she looked 

like when she came into the hospital? 
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1 A They do, yes, Slr. 

2 MR. BROWN: I guess, at this point, I'd ask that 

3 the IDs be stricken. 

4 MR. SISTI: And with those answers, I have no 

5 objection. 

6 THE COURT: No objection. Okay. We'll mark them 

7 as full exhibits. 

8 MR. BROWN: Thank you. 

9 A 

[State's Exhibit No. 44, photograph of Kassidy, received 

10 in evidence] . 

11 A 

[State's Exhibit No. 47, photograph of Kassidy, received 

12 in evidence] . 

13 A 

[State's Exhibit No. 48, photograph of Kassidy, received 

14 in evidence] . 

15 
E 
8 

A 

[State's Exhibit No. 49, photograph of Kassidy, received 
"0 . 
~ . 16 a. 
,: 

in evidence] . 
~ 
m 

17 '" m 
<0 

~ 

A 

[State's Exhibit No. 53, photograph of Kassidy, received 

~ 18 in evidence] . 
0 « 

'" r5 19 "-

® 

A 

[State's Exhibit No. 54, photograph of Kassidy, received 
« 

" 20 a: 
~ 

in evidence] . 
0 
z 
0 

21 <Il 
a: 
w 
<f) 

A 

[State's Exhibit No. 55, photograph of Kassidy, received 
:5 

22 in evidence] . 

23 MR. BROWN: If I could ask the witness to step down 

24 from the stand? 
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1 THE COURT: Sure. 

2 [By Mr. Brown]: 

3 Q 

4 

5 

6 keep 

7 you. 

8 

9 

10 

11 [By 

12 Q 

13 

14 

15 

16 

17 A 

18 

19 

20 

21 

22 

23 

24 

I'm going to start with State's Exhibit 44. 

Doctor, if you could just step down off the stand. 

THE COURT: And, doctor, I'm going to ask you to 

your voice up when you're over by the jury. Thank 

Mr. 

MR. SISTI: Your Honor 

THE COURT: Mr. Sisti, if you need to move, yeah. 

MR. SISTI: Thank you. 

Brown] : 

I'm going to start with State's Exhibit 44. If you 

can describe for the jury what you saw. And we'll 

do this maybe in two sections. So we'll have to do 

it for each photo that way so all the jurors can 

see. 

And this is Kassidy -- this is Kassiday, again. 

This was not taken in the emergency department, but 

this is essentially how her face looked minus the 

breathing tube that was in her mouth at the time. 

Multiple bruising about the face, forehead, the 

cheeks, the ear which you can see a whole lot in 

here, which is bruising of really different colors 

indicating they're probably different ages. 
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4 A 

5 Q 
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7 f\ 

8 Q 
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10 ~ 

11 

12 

13 

14 

15 

16 Q 

17 

18 

19 A 

20 Q 

21 

22 fA 

23 

24 
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So you mentioned the ear. Let me see if I can find 

that photograph. Is that the bruise you described 

on the ear? 

Yes. 

All right. Now, I'm showing you State's Exhibit 

48. If you can just point that out to the jury. 

Sure. Right here and right up here. 

After you do that can you explain how and what you 

saw down here? 

Sure. Kassidy's face indicates multiple bruising 

throughout the face, forehead, temple area, cheeks, 

lips. This was really her condition when she came 

in, minus the breathing tube that was in, and 

that was removed, as well. And there was some 

bruising up along the upper ear, also. 

Now, actually, if you just remain standing. There 

are more photographs. I show you State's Exhibits 

47 and 49. Do you recognize those photographs? 

Yes, I do. 

Okay. Can you describe for the jurors what those 

photographs depict? 

More of the same, just different locations of the 

bruising. Here up underneath the chin, which is a 

lot darker, the left-cheek area, the left mandible 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 

13 

14 IA 

15 Q 

16 ~ 

17 

18 

19 

20 

21 

22 

23 Q 

24 ~ 

area, more bruising about the left ear, and the 

forehead. Again, some are bright red, some are 

dark purple, some are of a lighter tinge, 

indicating to me that there might have been 

different -- different ones. Once again, the 
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bruising underneath the chin, the cheek, the left 

ear, the forehead, different colors, the darkness 

of the one on the chin and the mandible, and the 

forehead, the cheek, that indicate [inaudible -

away from microphone] 

And a couple of more, so if you could remain 

standing. 

photograph? 

I do. 

You mentioned 

What does that depict? 

do you recognize that 

This is the back of Kassidy's head. The bruising 

over here and here, and then some alopecia, or just 

hair that really wasn't present compared to the 

rest of the head. I might as well just point out 

the bruising over here and here. This is the back 

of her head with a decreased amount of hair on 

back of it. 

Did you notice any injuries to Kassidy's feet? 

There were lesions on the feet. 
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2 

3 A 

4 Q 

5 

6 A 

7 

8 

9 

10 

11 

12 

13 

14 

15 Q 

16 ~ 

17 

18 

19 

20 

21 Q 

22 

23 

24 A 

Okay. I'm gOlng to show you State's Exhibit 55. 

Do you recognize that? 

I do. 

Okay. 

that? 

Can you describe for the jury what's on 
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I can. These are the bottom of her two feet. It's 

hard to tell on this photo, but some of these look 

like actual scabs, some look like bruising, and 

some look petechia, meaning some rupture in the 

vessels that surround [inaudible - away from 

microphone, coughing]. And again, the bottom of 

her feet indicating there was some scabs, some 

bruising and also some little hemorrhages about the 

soles of her feet. 

And, lastly, I'm showing you State's Exhibit 54. 

This is her torso, the chest and then the abdomen. 

Along her lower abdomen, again there's bruising 

noted here. The torso of Kassidy with her chest 

and her abdomen, and bruising over the lower 

abdomen on both sides. 

Thank you. You can take the stand. Did you make a 

final determination with respect to the cause and 

manner of Kassidy's death? 

Yes. As far as I was concerned my number one list 
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1 

2 

3 

4 

5 Q 

6 A 

7 Q 

8 A 

9 

10 

on the list of differential diagnosis was death 

due to blunt trauma or a head injury. And with 

that, that's why I deferred final diagnosis and 

evaluation to the medical examiner. 

Okay. So you contacted the medical examiner? 

Yes. 

For the State of Maine? 

Correct. 
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MR. BROWN: If I could have one moment, your Honor? 

THE COURT: Sure. 

11 [Pause] . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

MR. BROWN: No further questions. 

THE COURT: Mr. Sisti? 

MR. SISTI: Thank you, your Honor. 

CROSS-EXAMINATION [By Mr. Sisti] 

Good morning, doctor. 

Good morning. 

I'll try to be brief. Let's just start with the 

last thing, first. Cause of death, blunt trauma to 

the head was your, I'll say, preliminary finding? 

Right. That was concern, my suspicion and the 

first on my differential. 

Right. And let me just make it also clear, you 

don't know where that particular trauma would have 

-----------------------------------------------------------~ 
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2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 A 

11 Q 

12 

13 

14 

15 A 

16 

occurred, In New Hampshire or Maine? 

I do not. 

And, of course, you don't know who would have 

inflicted that injury? 

I do not. 
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Do you know if that injury could have been 

inflicted within 24 hours of you seeing the child? 

The injury that caused her death? 

Yeah 

Sure, I think it could have. 

Let me just ask you something here. You're going 

over the emergency medical technician report and 

it's pretty clear to you that the child had expired 

by the time the EMTs had arrived, right? 

[No audible response]. 

THE COURT: I'm sorry, you have to say yes or no 

17 for the recording, okay? 

18 THE WITNESS: Oh, I'm sorry. Yes. I'm sorry. 

19 [By Mr. Sisti]: 

20 

21 

22 

23 

24 

Q 

A 

Now, the report you got from the EMTs, I'll go over 

this with you, and if you have any questions -- I 

don't know if you have it in front of you. 

I don't, no, but I can try to field this. 

MR. SI STI : Okay. Would it be okay if I approach, 



1 judge? 

2 THE COURT: 

41 

Sure. 

3 [By Mr. Sisti]: 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 

10 

11 A 

12 Q 

13 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

I'm referring to this document. 

Okay. 

Is that fair? 

Yes. 

Okay. The report you have and what the EMTs have 

down in their report, and these are kind of 

critical reports, aren't they? 

Yes. 

I mean, they have to be accurate when they do 

these, because these are this history of what they 

heard, and what they were informed and what they 

knew at the scene, right? 

Yes. 

Okay. One of the first entries, of course, is that 

there was no pulse, right? 

Correct. 

This is a lousy copy. 

That's right. 

No respiration? 

I take it there was no blood pressure? 

Right. 

And there was no response in the eyes like you 

------------_ .. ----------------------------------
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2 A 

3 Q 
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5 A 

6 Q 
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8 A 

9 Q 

10 

11 A 

12 Q 

13 

14 

15 A 

16 

17 

18 Q 

19 

20 A 

21 Q 

22 

23 A 

24 Q 

described? 

That was right? 

And upon their arrival, what was the feel of her 

body? 

Was cool and dry. 

Cool and dry. Now, they also state that the 

patient, and this would be Kassidy --

Yes. 

-- was found unresponsive, pulseless, and what's 

that word? 

Apneic. Not breathing. 
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Not breathing in bed. So if somebody had reported 

that when they found the child, she had no pulse, 

right? 

Yeah, I think their first sentence is indicating 

how she was found not how they found her -- how she 

was found prior to their call. 

Oh, I'm sorry. How she was found by the person 

that reported to the EMTs. 

Correct. 

All right. Do you know the person who reported 

this information to the EMTs? 

Just through that documentation. 

And would that be Jefferey Marshall? 



1 A 

2 Q 
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5 A 

6 Q 

7 A 

8 Q 
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10 A 

11 Q 

12 A 

13 Q 

14 

15 

16 A 

17 

18 

19 

20 

21 

22 

23 

24 

Right. 

Okay. So Jefferey Marshall would have reported 

that he found Kassidy unresponsive, pulseless, 

apneic in bed, right? 

According to that run sheet, that's right. 

Right. And apneic means no breath, right? 

Not breathing. 

Not breathing. 

right? 

And pulseless means no pulse, 

No pulse. 

Okay. And unresponsive means? 

Not responding to any stimuli. 

Okay. I just wanted to clarify that. Now, you 

43 

know what time the child would have been found in 

that condition in bed, claims, anyhow, in bed. 

I would need to refer to that run sheet for exact 

time, again, but I can recall from the report to me 

in the emergency department that the last time the 

patient was seen was an hour prior to that call, 

9-1-1 call. And then also indicated to me was the 

9-1-1 call was placed right after the patient was 

found. So indicating on that sheet whatever the 

time was that they received the call. So looking 

at the run report, the time that they had received 



® 
<: 
::; 
a: 
~ 
a 
z 
0 
OJ 
a: 
w 
U) 

:'i 

-----------------------------~--.---- --

44 

1 the call was 12:39 P.M. 

2 Q Okay. So the way that this is reported then, Jeffe 

3 Marshall would have reported to the EMT that he, 

4 upon seeing Kassidy unresponsive, pulseless, and 

5 apneic in bed, would have immediately reported to 

6 9-1-1? 

7 A Yeah, I would take some reservation in making that 

8 statement, because I don't know Mr. Marshall, but I 

9 would doubt that he would describe it that way, 

10 that she was apneic, pulseless, unresponsive. My 

11 guess is that he said she's not breathing, I don't 

12 feel a pulse, or something similar to that. And 

13 that's the documentation with medical lingo added 

14 to the report. But, in essence, after she was 

15 found like that, they were called. 

16 Q Okay. So after being found in bed, 9-1-1 would 

17 have been called? 

18 A That's what that report indicates. 

19 Q And this report would have been derived from 

20 Jefferey Marshall? 

21 A Part of it, yes. 

22 Q Right. I mean, that part of it. 

23 A Right. I'm sorry, Jefferey Marshall or the PD who 

24 was there giving the information. They were both 

I 
I 
J 
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at the scene when the EMTs arrived. 

But there's no discussion about Jefferey Marshall 

making phone calls between the time he found the 

child to anybody else or anything? 

No. Probably not -- not on their list of 

priorities at that time. 

But what we do know is that by the time the child 

was at least observed by trained medical personnel, 

this child was essentially dead? 

Yes. 

Now, we don't know how long the child had been 

dead. 

Right. 

How long could the child have been dead, just from 

the information you have in this report and from 

what you saw that afternoon? 

I would defer the final exact statements to that of 

a forensic pathologist or a medical examiner to 

indicate a more specific time of death. I would 

have no reason to argue the report that I 

received, anyway, at the emergency department, that 

she was last seen an hour prior to her -- prior to 

him finding her like that. So I would not be able 

to dispute that she died within that hour. Also 



46 

1 indicated on that run report is that she was not 

2 acting normal. 

3 Q Yeah. I was going to get into that a little bit. 

4 Now, you saw a series of photographs that were 

5 shown to you. Most of them were showing bruising. 

6 A That's right. 

7 Q And you clearly stated for the jury that it was 

8 your opinion that the bruising was of different 

9 ages? 

10 A Yes. 

11 Q By that, I take it that one would have been able to 

12 see significant bruising on Kassidy Bortner on 

13 November 8th, the day before. 

14 A The day before? Yes, I would -- I would think so. 

15 Q For somebody to say that they looked at her face on 

16 November 8th and there was no bruising flies in the 

17 face of what you saw medically, correct? 

18 A I hesitate to say that, because I don't know that 

19 for sure. What I can say is the multiple bruising 
o 

20 throughout her body did not look like they all came 

21 from one timeframe or one event l that the length of 

22 time since the bruising, I'm not exactly sure. 

23 Q No, but, I mean -- I mean, you've seen these types 

24 of situations before, doctor? 
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Yes. 

Okay. And I'm not trying to push you, but your own 

medical opinion would be that even a lay person the 

day before would have been able to see bruising on 

Kassidy's face, right? 

I would think so, yes. 

Certainly somebody that was in charge of 

baby-sitting her the day before would have seen 

bruising on her face, would they not? 

I would think so, yes. 

Now, one of the things that you mention about this 

type of head injury that was referred to, was that 

you would be able to see changes in the individual 

that suffered that injury; some of them could be 

with regard to that individual's gait, the way they 

walk, the individual could literally fall down, 

things like that, right? 

Right. I was depicting what closed-head injury or 

concussion patients can act like. 

Could it also include, you know, moments of 

unconsciousness and then coming back into 

consciousness? 

Yes, it could. 

Could it also include eyes being rolled back In 
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1 one's head? 

2 A Yes. 

3 Q Just the slumping over In a chair or a seat without 

4 any particular reason? 

5 A Yes. 

6 Q All of those things could be the result of blunt 

7 trauma to the head, right? 

8 A Yes, they could. 

9 Q And it wouldn't be unusual for somebody who knew 

10 Kassidy to see that she was acting strange or 

11 different after receiving a blunt injury like that, 

12 correct? 

13 A If she were depicting those signs, symptoms, yes, 

14 you should be able to see that. 

15 Q And one could see those pretty obviously and become 

16 concerned, because that's abnormal behavior? 

17 A Absolutely. 

18 Q Do you know if any of those particular signs or 

19 signals were noted shortly after 5:30 P.M., 6:00 
0 

; 20 
j 

on November 8th, 2000? 

j 
21 A I don't. 

22 Q If those were recorded shortly after five-thirty or 

23 quarter to six P.M., on November 8th, 2000, would 

24 those be clear symptoms and indicators that a 
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1 

2 A 

3 

4 Honor? 

5 

6 

7 

8 

9 

10 [Pause 

11 

closed-head injury had occurred prior to that? 

That would certainly be of concern, yes. 

MR. SISTI: If I could just have a moment, your 

THE COURT: Sure. 

MR. SISTI: Thank you. 

THE COURT: Any redirect? 

MR. BROWN: One moment, your Honor. 

THE COURT: Sure. 

in proceedings] . 

MR. BROWN: I don't have any further questions. 
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12 THE COURT: Okay. Thank you, doctor. You may step 

13 down. 

14 MR. BROWN: May we approach, your Honor? 

15 THE COURT: Sure. 

16 [The following is a discussion at the bench] . 

17 MR. DELKER: Our next witness is Amanda Bortner. 

18 THE COURT: Okay. 

19 MR. DELKER: I understand the defense might have an 

20 issue. We have an issue regarding her testimony before 

21 she takes the stand. 

22 

23 

24 

THE COURT: Okay. 

MR. DELKER: I don't know what your issue is. 

MR. CRONHEIM: I had asked Trish to be here. It's 
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1 a discovery issue that we need to address with you about 

2 Amanda Bortner, but Trish ought to be present, as well. 

3 

4 

THE COURT: Okay. 

MR. CRONHEIM: Can I see if she's out in the 

5 hallway? Maybe take the morning break? 

6 THE COURT: I thought she was out there. Okay. 

7 what do you need, 15 minutes to resolve this issue? 

8 MR. CRONHEIM: Yeah. And then we may need to see 

So 

9 you. 

10 THE COURT: Yeah, that's what I mean. I mean, if I 

11 excuse the jury for 15 minutes 

MR. CRONHEIM: Yes. 12 

13 THE COURT: then we can probably get them back 

14 in and start with testimony. 

15 

16 

MR. CRONHEIM: Sure. 

THE COURT: Okay. All right. Counsel, I'm just 

17 going to -- I'm going to tell the jury who the next 

18 witness is, and tell them [inaudible]. 

19 say we need a break? 

Do you want me to 

20 

21 

22 

23 

24 

MR. DELKER: Why don't we say break. 

THE COURT: Okay. 

MR. DELKER: I don't know what their issue is. 

THE COURT: Okay. 

[End bench conference] . 
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1 THE COURT: AI] right. Ladies and gentlemen, we're 

2 going to take a short break at this time. As I told you, 

3 once in a while issues come up that need my attention 

4 before you actually hear the testimony. So we're going to 

5 take about a 15-minute break. Hopefully, it won't be any 

6 longer than that. And while I stay here with the lawyers 

7 to resolve a legal matter, please, before -- you don't 

8 need to put your notebooks back in the envelopesi it makes 

9 a lot of noise. You can just close them and put them on 

10 your seat. And at the end of the break, you can come back 

11 and just pick them up. But, hopefully, we won't be much 

12 longer than 15 minutes. 

13 Please, again, don't discuss the case yet amongst 

14 yourselves, and don't decide it until you've heard all the 

15 evidence, and we'll see you in about 15 minutes. 

16 [Jury excused] . 

17 [The following without the presence of the jury] . 

18 THE COURT: You may be seated. 

o 
19 MR. BROWN: Your Honor, may we take a break so I 

20 can 

21 THE COURT: Oh, sure. 

22 MR. BROWN: -- meet with Trish? 

23 THE COURT: We'll take a short break. 

24 [Recess]. 
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1 THE COURT: Good morning. Can I see counsel at the 

2 bench, briefly? 

3 [The following is a discussion at the bench] . 

4 THE COURT: I know you wanted to come in chambers, 

5 but I don't like to do things in chambers unless there's 

6 some like embarrassing offer of fact, or you all agree. 

7 MR. SISTI: Something that has to do with their 

8 request to keep out a sexual assault kind of thing. 

9 

10 

MR. DELKER: 

THE COURT: 

The stepfather's 

Oh, okay. All right. Okay. Can we do 

11 that up here, or is it 

12 MR. CRONHEIM: It's okay. The other issue may 

13 become bulky, but, sure, I'm happy to do that here. 

THE COURT: Okay. What's the other issue? 14 

15 MR. CRONHEIM: The other issue is in preparing last 

16 night 

17 

18 tables? 

19 

THE COURT: Can we do the other issue from the 

MR. CRONHEIM: I think it's going to -- that same 

20 issue apparently may come up. 

21 THE COURT: Okay. All right. Why don't we just 

22 take a break and go into chambers then. 

23 MR. CRONHEIM: Okay. 

24 [End bench conference] . 
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1 THE COURT: Just so the public is aware, we're 

2 going to take up a couple of matters in chambers with the 

3 lawyers, because they involve some very personal and 

4 private issues which I think are appropriate to take up in 

5 

6 

chambers. So I'll see counsel in about two minutes. 

THE BAILIFF: All rise, please. 

7 [Recess]. 

8 [Conference In chambers did not record from 10:09:55 

9 through 10:28:31. The following is from 10:28:32 forward, 

10 in chambers] : 

11 

12 

THE COURT: Well, the good news is I've made a 

decision on everything. Bad news is that we need to do 

13 the hearing again, because we had the wrong plug plugged 

14 in. But Brenda has it all squared away. 

15 THE MONITOR: It was recording, but the mike wasn't 

16 picking up. 

17 THE COURT: But we're all set. So. I can - - -

18 MR. CRONHEIM: Also the ruling will briefer on the 

19 rerun. 

20 

21 

22 

THE COURT: Right. Maybe I'll tell you the ruling 

first. Well, let me just say, on the record we had two 

issues come up. One was the State's request to prevent 

23 anybody from asking Amanda Bortner about sexual abuse by 

24 her step-father, because they indicate that it's 
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1 collateral and that it will be prejudicial and cause the 

2 jury to feel sympathy and not focus on the issues of what 

3 Amanda saw and observed and can testify to. The defense 

4 and Amanda's attorney believe that it is relevant, and 

5 they indicate that the State has opened the door by 

6 offering testimony that Amanda stayed with Chad and did 

7 not live with her family. They also want to offer it to 

8 demonstrate some possible bias on the part of Amanda's 

9 mother, because the mother did not do anything about the 

10 

11 

12 

allegations. And if you want to add anything to your 

argument on that issue. As long as I've covered it. 

MR. BROWN: I think you've covered the State's 

13 position. 

THE COURT: Mr. Cronheim? 14 

15 MR. CRONHEIM: The only other issue I mention is 

16 the violation of the bail condition 

THE COURT: Right. 

MR. CRONHEIM: The no contact. 

17 

18 

19 THE COURT: Right. Okay. Anything further, Ms. 

20 Weiberg? 

21 MS. WIBERG: Not on this matter. I have something 

22 else to ask the Court. 

23 THE COURT: Okay. On that decision, I am going to 

24 allow the defense to ask Amanda Bortner about sexual 
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1 abuse, but in a very limited fashion. I think that the 

2 defense has established that it's relevant to demonstrate 

3 the bias, is any, of the mother, and to demonstrate why 

4 she might not have stayed with her parents. Because the 

5 jury could easily presume that she had a place to stay. 

6 What I'm going to allow the defense to ask her about is 

7 that she -- whether or not she was sexually abused by her 

8 step-father, whether she told her mother about it, and 

9 whether he mother did anything about it. That's it. We 

10 are not going into the details of the sexual abuse. We're 

11 not going to bring up anything about he confronting her 

12 father about it on the funeral. That's the limit of the 

13 introduction of that evidence. Okay. 

14 The next issue was the statement that Amanda 

15 Bortner wrote, basically sort of as a diary to herself in 

16 May of 2001. The defense just got a copy of that from 

17 their investigator, I believe. 

18 MR. CRONHEIM: Yes. 

19 THE COURT: And wanted to know from the court what 

20 we ought to do with it. They have not read it yet, 

21 therefore, has not been provided to the State. The 

22 defense suggested that we make an exhibit with the court 

23 file and deal with it in the context of Amanda's trial. 

24 The State indicated that the Court ought to at least take 
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1 an in-camera view of the statement and then determine what 

2 

3 

4 

to do with it. Anybody else want to add anything to that? 

MR. CRONHEIM: No, thank you. 

THE COURT: Okay. All right. After reviewing this 

5 statement, I've got page three through 11, I think that 

6 it's appropriate to turn it over to both sides. It's 

7 basically a statement that was written before she was 

8 represented by counsel, and it appears to be sort of a 

9 summary of what she might testify to. And under the 

10 discovery rules, I think that both sides needs a chance to 

11 

12 

13 

look at it. I'll give you some time to read it before she 

takes the stand. Okay. 

MS. WIBERG: How will that impact this wouldn't 

14 be used then because of the use immunity? 

THE COURT: Well, I don't need to decide that 15 

16 

17 

18 

today. That's something that ---

MS. WIBERG: Do you just want to explain it me? 

THE COURT: Sure. Okay. I think what you can say 

19 is that -- that this is a document that the Court believes 

20 lS relevant and important to use In this particular trial 

21 and that if she has concerns it being a violation of the 

22 immunity grant at her trial, then she can raise those 

23 issues then. 

24 MS. WIBERG: Okay. The other issue, your Honor, 
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1 that just came up. 

2 

3 

THE COURT: 

MS. WIBERG: 

Yup. 

This morning when I came In I met my 

4 client in the hallway 

5 

6 

7 

8 

9 

10 

11 

THE COURT: Yeah. 

MS. WIBERG: and I was talking to her, and we 

were approached by two people I didn't know. And I said 

to Amanda, is that your friends? And she goes, no, that's 

my mother. So it was her mother and her step-aunt. 

THE COURT: Yeah. 

MR. WIBERG: And I know she hadn't seen her mother 

12 in a while and in fact had moved and her mother didn't 

13 know her new address and everything. And so I hadn't been 

14 able to reach her, so I thought -- and she came up to her, 

15 and Amanda went to go hug her mother, and her mother says 

16 

17 

18 

19 

to her -- they both said hi, and she said: You have to 

you need to tell the truth. And Amanda said I am. And 

she said you need to tell Kassidy's truth. And if you 

don't, I can disown you. And this was said in a loud 

20 voice, in the hallway out there, with the aunt glaring at 

21 

22 

23 

Amanda. I was astonished, and I was a little embarrassed 

for Amanda. The mother was very nasty, and then she just 

stomped away. It was a very intimidating situation. And 

24 Amanda just looked at me. 
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THE COURT: Okay. 

MS. WIBERG: And I just ask that they not be in the 

courtroom when she testifies. They're not the victims In 

the case. Also, the sexual assault stuff, if that comes 

5 out, I know Mrs. Conley didn't do anything at the time, 

6 and the step-father also didn't do anything either. I 

7 don't think it's fair for Amanda to have them there for 

8 that .. 

9 THE COURT: State have a position on that? 

We won't oppose that. 10 MR. BROWN: 

11 THE COURT: Okay. All right. Okay. How about if 

12 I give you, I don't know, 20 minutes to read this 

13 

14 

document? Do you think that's enough time? 

MR. CRONHEIM: We haven't read it. 

Half an hour? 

15 [Laughter] 

16 

17 

THE COURT: Well, you're going to read it. Let's 

go off the record now. Yeah, I mean, I know that you 

18 probably will have some time over the lunch hour to digest 

19 it more, but I don't want to spend 

20 [End chambers conference] . 

21 

22 

23 

THE BAILIFF: 

THE COURT: 

for your patience. 

You may be seated. 

Thank you, again, ladies and gentlemen, 

We're not ready to continue with the 

24 testimony, and we'll go until about 12:30 before we break 
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1 for lunch. State may call its next witness. 

2 MR. BROWN: State calls Amanda Bortner. 

3 THE COURT: Good morning. Just remain standing and 

4 face Attorney Brown, please, and raise your right hand. 

5 
A AMANDA BORTNER 

6 was called as a witness, and having been first duly sworn 

7 on oath, was examined and testified as follows: 

8 DIRECT EXAMINATION [By Mr. Brown]: 

9 Q Please be seated. For the record, would you state 

10 your name, and spell your last name? 

11 A Amanda Bortner, B-o-r-t-n-e-r. 

12 Q Are you the mother of Kassidy Bortner? 

13 A Yes. 

14 Q All right. First of all, I'd like to cover your 

15 legal status in this case. Are you presently 

16 charged with any crimes in relation to Kassidy's 

17 alleged abuse? 

18 A Yes. 

19 Q Do you know what charges you 

20 A Endangering a child, two. 

21 Q Two counts? 

22 A Uh-huh. 

23 Q And you were charged in November of this year, 

24 right? 
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Yes. 

Okay. Because you are facing charges relating to 

this case, you understand that the State is 

compelling your testimony today? 

Yes. 

That you have certain legal rights not to testify 

about a case in which you are charged? 

Yes. 

And that your testimony today is immunized? 

Uh-huh. 

Do you understand that? 

Yup. 

And do you understand that that means that whatever 

you testify to today cannot be used against you in 

your pending cases? 

Yes. 

You understand that, even with immunity, you are 

obligated to tell the truth? 

Yes. 

And you understand that you may be prosecuted for 

perjury if, in fact, it is found you testified 

untruthfully? 

Yes. 

Do you understand that the present charges, those 
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1 two endangering charges, remain in full force and 

2 effect, regardless of your testimony today? 

3 A Yes. 

4 Q Do you have any agreements or deals with the State 

5 of New Hampshire? 

6 A No. 

7 Q Ms. Bortner, where do you live? 

8 A I live at 243 Weirs Beach, New Hampshire. Endicot 

9 Road. 

10 Q That's 243 Endicot Road? 

11 A Yeah. 

12 Q In Weirs Beach? 

13 A Yup. 

14 Q How long have you lived there? 

15 A For about a month and a half now. 

16 Q How old are you? 

17 A Nineteen. 
0 
J 

18 Q 
" 

Are you working right now? 
" z 

19 A Yes. 
(3) 

20 Q What are you doing? 

21 A I waitress at an inn, in Tilton. 

22 Q Can you tell us your educational background? 

23 A I went to school until my junior year, and I got my 

24 GED. 
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So you dropped out in eleventh grade? 

At the end of my sophomore year, yes. 

The end of tenth grade? 

I finished tenth grade, yeah. 

When did you receive your GED? 

January of 2000, I think. 

All right. I want to now ask you about your 

family. Who is your mother and father? 

My mother's Jacqueline Conley. My father is 

Charles Bortner. He lives in Pennsylvania. 

mother lives with my stepfather right now. 

Do you have brothers and sisters? 

Yes. 

Can you tell us who they are? 
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And my 

My oldest sister, Jennifer Bornterj older brother, 

Charles Bortnerj younger brother, Joshua Bortner, 

and a younger brother, Scott Conley, half-brother. 

How old is Jennifer? 

She's twenty-one. 

And your older brother, how old is he? 

Twenty-six, I think. Not quite sure. 

What about your younger brothers, what are their 

ages? 

He will be seventeen December 11th, Joshua. And my 
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little brother is seven. 

Where does Jennifer live? 

She lives with Jeffe Marshall In Kittery, Maine. 

Who is Jeffe Marshall? 

Her boyfriend. 

How long, to your knowledge, had they been 

boyfriend and girlfriend? 

For about two years now, I think. 

What does Jeffe Marshall do for a living? 

Landscapes. 

Does he work for somebody or ---

I think he has his own business landscaping. 

Do you know the name of that business? 

Marshall's Landscaping. 

When was Kassidy born? 

February 4th, , 99. 

Where was she born? 

I'm not quite sure. 
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Southern Maine Medical Center, in Biddeford, Main~. 

Who's Kassidy's father? 

Robert Sheehan. 

I'm going to ask you about you and Kassidy's, your 

living situation after her birth in February of 

1999. What happened right after Kassidy was born? 

where did you live? 
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I got an apartment with my boyfriend at the time, 

Gabe Snyder, with her, and we lived there for, I 

think, around four months maybe, and then I went 

through kind of like a postpartum depression kind 

of thing. I was really young. I was seventeen at 

the time, and I just felt like I couldn't handle 

it. I didn't have any help, or anything, and my 

mom took her, I think, for about a month or so. 

Where was your mom living then? 

In Springvale, Maine. 

Okay. So your mom took Kassidy in Springvale. 

where did you live? 

I lived in Sanford. It's almost the same town, 

And 

kind of. And I moved back in with her, because I 

missed Kassidy, obviously. And then we moved to 

Auburn, Maine, with my mother. And 

Let me stop you for a second. When did you move 

back in so that you were reunited with Kassidy? 

Probably -- I still went and see her -- to see her 

some days, but probably a month after that. 

was in the summertime. 

It wasn't around Christmas time of '99? 

But it 

No, it was not around Christmas time, because I 

lived with her in Springvale, I moved back in with 
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her then. 

How long did you and Kassidy live with your mother? 

I lived with her for six months, and, after that, I 

lived with her until I moved in with Chad. 

All right. I want to ask you about Kassidy when 

she was very young. Can you describe her as a 

baby? 

She was a really good baby. She was really smart 

for her age. She was very attentive. 

Let me just break it down. In the first year of 

Kassidy's life, did you have any concerns about 

her, developmentally? 

No. 

Did you ever have any concerns about her 

developmentally before the summer leading into the 

fall of 2000? 

No. 

All right. 

boyfriend? 

Uh-huh. 

THE COURT: 

You mentioned Chad Evans. 

You have to say yes or no. 

He was your 

It's a 

22 recording. 

23 

24 

THE WITNESS: yes. 

THE COURT: Thank you. 
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1 [By Mr. Brown]: 

2 Q 
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4 Q 

5 A 

6 Q 

7 A 
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9 Q 

10 A 

11 Q 

12 A 

13 

14 Q 

15 

16 A 

17 

18 Q 

19 

20 A 

21 Q 

22 

23 A 

24 

All right. When did you meet? 

I met Chad Evans on June 2nd. 

2000? 

2000, yes. 

How did you meet him? 

It was a blind date. 

introduced me to him. 

Jeffe Marshall and my sister 

And how did Jeffe Marshall know Chad Evans? 

Jeffe worked for Chad at McDonald's. 

How so? Jeffe's a landscaper ---

He cleaned play places and plowed in the winter, 

did the landscaping. 

Do you know how long their relationship had lasted 

before you met Chad? 

They were never really close friends. 

talked every once in a while, and ---

They just 

How about their business relationship, how long had 

that been going on, did you know? 

No. 

After your first date with the defendant, what were 

you impressions of him? 

I really liked him. I thought he was really nice. 

Had a good personality. The one thing that really 
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1 did attract me to him was he was a really good 

2 father. And I remember him telling me that ---

3 Q Let me stop you there. I'm just asking your 

4 impressions of him without you talking about what 

5 he said, okay? 

6 A Oh, sure. 

7 MR. CRONHEIM: Your Honor, if she could finish the 

8 answer. 

9 THE COURT: I think the answer is about to be 

10 hearsay, so I'll sustain that objection. 

11 MR. CRONHEIM: Okay. 

12 [By Mr. Brown]: 

13 Q From that blind date on June 2nd, you began dating 

14 him immediately? 

15 A Yup. 

16 Q And you were how old? 

17 A Eighteen. 

18 Q You were eighteen last summer? 

19 A Uh-huh. 

20 Q How old was the defendant? 

21 A Twenty-seven or twenty-eight. And I told him that 

22 I was nineteen at the time, because I really liked 

23 him, and I was eighteen. 

24 Q All right. What was his marital situation last 
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summer? 

He was going through a divorce. 

Do you know who his ex-wife is? 

Yes. 

What's her name? 

Tristan Evans. 

Did they have any children? 

Yes. 

Can you explain that? 

Kyle was his son -- is his son. 
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And she had 

another one, Brent, from her previous relationship. 

Was Kyle three years old last ---

Yes. 

-- summer? Do you know when their divorce became 

final? 

Yes. After Kassidy passed away. 

So when you met the defendant in June, describe 

your relationship with him over that -- those 

summer months. 

It was pretty good, actually. 

quick. 

We got pretty close 

How frequently how frequently would you see him? 

Quite frequently. I started seeing him more every 

day in mid July. And that's when I actually moved 
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1 in moved in. I'd sleep over a lot, because it 

2 was a two-and-a-half hour drive from Auburn to 

3 Rochester. 

4 Q So you were staying in Auburn, but then you ended 

5 up going ---

6 A Off and on, yeah. 

7 Q And where was -- where was the defendant's house? 

8 A On Milton Road, in Rochester. 

9 Q Can you tell us more about his job? What did he do 

10 for a job? 

11 A He was an area supervisor for McDonald's. 

12 Q Did he ever tell you how much money he made? 

13 A I never really knew until towards the end I asked 

14 him. He made 70 grand a year. 

15 Q Did he have any other -- for instance, his car, 

16 what was the situation with his car? 

17 A He had a company vehicle. 

18 Q What were you doing for work that summer? 
'~ 

19 A 
,:<) 

I was working at a country club in Auburn, 
~ 

> 20 
~ Martindale Country Club. And then I just stopped 

21 working there, because driving to Rochester got to 

22 be too much. 

23 Q Do you know what the situation was with his home on 

24 Milton Road? Did he rent or own? 
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He owned. 

What were some of the activities that you and the 

defendant did as far as trips and things like that? 

As far as trips? We'd do all the boyfriend-and-

girlfriend things, go to the movies, watch TV, have 

dinners. 

Did you ever go to New York, for instance? 

Yup. 

Tell us about that. 

We went to New York. We went to see a Yankee's 

game, went out to dinner. 

Can you think of any other trips you took out of 

state? 

We went to Martha's Vineyard for, I think, three 

days; went out to dinner, went shopping, drove 

around in the jeep. Had fun. 

What was the situation with Kassidy as you were 

dating the defendant over the summer? 

with you all the time? 

Did she stay 

Whenever I went on trips, my mother had her. 

For how long at a time would you le~ve Kassidy with 

your mom? 

When I went to Martha's Vineyard, that was probably 

three or four days. When I went to New York, that 
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1 was probably three days. 

2 Q Would you ever stay in Rochester overnight and not 

3 have Kassidy with you? 

4 A Yes. 

5 Q And how often would that happen? 

6 A Maybe a couple of times. 

7 Q And you said you eventually just moved in? 

8 A Uh-huh. 

9 THE COURT: You have to say yes or no. 

10 THE WITNESS: Yes. 

11 THE COURT: Thanks. 

12 [By Mr. Brown]: 

13 Q When was that, again? 

14 A That was probably mid July, somewhere around there. 

15 Q What was the living arrangement at that time? Who 

16 else was in the house? 

17 A It was just Chad, Kyle, Kassidy, and me. 

18 Q Did Kassidy live with you all the time at the 

19 beginning? 

20 A Whenever I was going on a trip, she was always with 

21 me, yes. 

22 Q Overnight? 

23 A Yes. 

24 Q How was Kassidy's health when you moved in with 
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Chad Evans? 

It was good. 

Had she any injuries that you knew of? 

No. 

How was her ability to walk? 

She always walked pigeon-toed, and where I took 

72 

her actually, Chad was the one that pointed that 

out to me, or she walked inward, and maybe I should 

bring her to the doctor's. And his mother said 

something to me also. So I brought her in July to 

check her feet, because she did -- she was 

pigeon-toed, and the doctor said that she was 

pigeon-toed, but she might grow out of it. If she 

doesn't, then they do something later on just to 

see. 

Before moving into the Rochester residence, did you 

see any bruising on Kassidy's face? 

No. 

So what happened as far as you working once you 

moved in with the defendant? Did you work? 

No. I didn't work until a week before she died. 

Is that when you got a job at Old Navy? 

Yeah. Yeah, I was on the state on this program 

called the Aspire Program which helped young 
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1 mothers. They would pay for college if you had a 

2 job, and they pay for -- they give you a check 

3 every month to help you take care of your child. 

4 And they pay for car problems and daycares, 

5 actually, too. 

6 Q Now, you've been in Chad's house from July onward, 

7 right? 

8 A Uh-huh. 

9 THE COURT: I'm sorry. You have to say yes. 

10 THE WITNESS: Yes. 

11 THE COURT: Thanks. 

12 [By Mr. Brown]: 

13 Q What is the Aspire Program? Is that a state 

14 program? 

15 A Yeah. 

16 Q Which state? 

17 A Maine. 

18 Q Is that for Maine residents? 

19 A Yes. 

20 Q So why did you continue with that program where you 

21 were living permanently in Rochester? 

22 A I was only on it for about two months. I was going 

23 to -- I just kind of didn't do it. Yeah, I didn't 

24 have the chance to do it yet, change it over, 
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Because I think New Hampshire has the same program. 

Now, is that a program where they -- they provide 

you funds? 

Yup. 

I will be asking you about the days preceding 

Kassidy's death, okay, but before that, I want to 

ask you about interviews you had with the police 

after Kassidy died. 

Okay. 

Do you recall how many interviews were conducted 

with you after Kassidy died? 

I think four. 

Do you remember dates and things like that? 

The day that she died, obviously, and I think a 

couple of days later in Gray, Maine. 

Do you remember any other ones? 

I think there was one, another one, really short 

one the day Chad got arrested. 

Was there another one after that? 

Oh, yes, there was one. 

Was that in ---

It was in Concord. 

New Hampshire? 

Yup. 
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All right. Let me -- if you're unclear on the 

dates, I can tell you the dates now and tell me if 

you agree that you had interviews on that day, 

okay? 

December 19th, in Concord. 

Okay. There were two different taped interviews 

with you on November 9th at the Kittery Police 

Department? 

Yes. 

Does that sound accurate? 

Yup. Uh-huh. 

There was another one ln Gray, Maine on November 

12th? 

Yes. 

You were interviewed on November 16th, at the 

Kittery Police Department? 

Yes. 

And you were interviewed in Concord, New Hampshire 

on December 19th? 

Yes. 

Do you recall who interviewed you on the first day, 

November the 9th? 

Angela Blodgett, and I think his last name was 

Linscott. I'm not sure, though. 
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How about Rick LeClair? 

Oh, never mind, it's Rick LeClair. 

Okay. And about three days later, on November 

12th, did you meet with Angela Blodgett again? 

Yes. 

Just the two of you? 

Uh-huh. 

THE COURT: You have to say yes. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

11 [By Mr. Brown]: 
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And now November 16th, at Kittery, you met with 

Angela again? 

And Jim White, yes. 

Who is Jim White? 

He is a New Hampshire state trooper. 

And the one in Concord on December 19th, who did 

you meet with? 

Allison Vashon, two of the prosecutors, and Wil 

Delker and Chris Carter and Jim White. 

Allison Vashon, does she work with the attorney 

general's office? 

Yes. 
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24 Q Let me ask you about Angela Blodgett. How were you 
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1 treated by Angela Blodgett? 

2 A She was okay at first, and then she started getting 

3 really harsh saying that -- basically, telling me 

4 that Chad killed my daughter, and I watched her 

5 [sic] slowly kill my daughter. She said those same 

6 words. And I was like -- just in so much shock at 

7 that time, and I was really overwhelmed. 

8 Q All right. Did she ever yell at you? 

9 A No. 

10 Q Did you, in fact -- did you have contact with her 

11 after these series of interviews? 

12 A Yes. 

13 Q Explain that. 

14 A I would just call her and ask her about what was 

15 going on in the case. I remember a specific time 

16 when I was in San Antonio that I did. And I was 

17 just wondering about the -- there was something on 

18 the bottom of her feet, and I was wondering how 
~ 
~ 

19 that happened, if they found any evidence on it. 
3 
c , 20 
j 

She said no. 

21 Q So you stayed in touch with her then? 
" c 

22 A Yeah. 

23 Q And how were you treated by Sergeant Jim White of 

24 the New Hampshire State Police? 



1 A 

2 

3 

4 

Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 

11 

12 

13 

14 

Q 

A 

Q 

15 A 

16 

17 Q 

18 A 

19 Q 

20 A 

21 

22 

23 Q 

24 A 

78 

He was really nice. He was kind. 

All right. 

you know. 

I want to ask you now about some people 

And I want you to explain to me your 

relationship with these people. 

Okay. 

Do you know Emily Conley? 

Yes. 

Who is Emily Conley? 

She was an old friend from high school. 

Prior to Kassidy' death, what was your relationship 

with Emily? 

I'd hang out with her, talk on the phone once in 

while. Hung out with her a couple of times. 

Where does she live? 

I don't know where she lives right now. Sanford in 

Maine, somewhere. 

Do you know Melissa Chick? 

Yes. 

Who is she? 

She was also an old friend from high school. I 

hung out with her every once in a while, talked on 

the phone. 

Did you have contact with her after Kassidy died? 

Yes. 
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How did she assist you after that? 

She basically would give me a hug, tell me 

everything's going to be okay. 

Did she help you at Kassidy's funeral? 
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Yes. Yup. She drove with me to Buckfield one of 

the days. 

Would you describe her as one of your closest 

friends, or how would you 

She was a good friend. 

close friends. 

I didn't really have any 

What about Crystal Martin? 

Crystal Martin was one of my friends, also, after 

high school. She was the only one of my friends 

that had a baby, so we had -- that was what we had 

in common. 

Did Kassidy and Crystal's child, did they interact 

at all? 

Yeah. When she -- she was a lot younger then, 

though. 

Who's Tracy Foley? 

I used to baby-sit for Tracy Foley. 

of mine. 

Did you see her at all after --

Yes. 

She's a friend 
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-- Kassidy's death? Shannon Gagne. 

She was a friend, also, from high school. 

How much contact did you have with her prior to 

Kassidy's death? 
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I think I might have seen her one time at VIP. I 

mean, it was a sports store, I can't remember what 

it was called, that she worked at. 

One last name. Kathy Nuernberg. 

She was a friend. I considered her one of my close 

friends. But she lived in Texas. 

How did you know Kathy? 

From high school, and she worked with me throughout 

high school. 

Did you stay with her in Texas after --

Yes. 

-- November? So the people I just did with you, do 

you consider them a friend of yours? 

Yes. 

I want to now ask -- I want to move backward again 

to the defendant's relationship with Kassidy. When 

you were living with the defendant, what sort of 

things would upset Kassidy? 

If Chad would kiss me, she would get mad. She was 

just really jealous. If I would pick up Kyle, that 
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was his son, she would get jealous over that. She 

was just 

like hers. 

she didn't want anyone near me. I was 

What would she do? 

She would throw a temper tantrum. She would kick 

and scream on the floor and throw her head back and 

just throw a fit. 

How often would this happen? 

In the beginning, it happened a little bit. And 

then she stopped for a while. And then the last 

month before she died she started doing it again. 

Are we talking how many times a week? 

Maybe twice a week. Maybe three times a week. 

And you said if showed affection towards you, that 

would be a trigger? 

Yes. 

Are we talking like a hug or a kiss? 

Yes. 

How would the defendant act with one of the 

tantrums? 

He would get frustrated and get mad. And at first 

we started putting her in her room for a time out. 

You said he'd get frustrated and mad. How would --

how would he show that he was frustrated and mad? 
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1 A He would say things like this is stupid. Just 

2 stuff like that. And he would grab her face. 

3 Q When you say he grabbed her face, what would he do? 

4 A He would grab her face like this, and he would say 

5 look into my eyes, just to get her attention. 

6 Q And so let me get this straight. She'd pull a 

7 tantrum like you just described, and he would do 

8 what? 

9 A He would go up to her, grab her face and say: Look 

10 in my eyes. 

11 Q How hard would he grab her face? 

12 A Pretty hard. He left bruises a couple of times. 

13 Q You said you moved in in July. Do you know -- can 

14 you tell us how the defendant reacted to these 

15 tantrums in the beginning? 

16 A He wasn't -- he didn't start grabbing her face 

17 until towards the end, because he was just getting 

/ 18 more and more frustrated. He didn't understand why 

19 she was throwing the fits, still, because she had 
:;) 

" 

=l 20 5 
stopped for a while. 

21 Q How many times did you see him grab her face in 

22 that fashion? 

23 A Probably about five or six times, maybe more. 

24 Q When you say towards the end, are you talking -- if 
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24 

she died on November 9th, are we talking what 

months? 
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Talking about like around a month before she died. 

Would it be as much as twice a week? 

Could be. 

What other times -- at what other times would 

Kassidy become upset? 

If she couldn't get her own way. Like one time she 

did it on the couch. Kyle had the blanket, she 

wanted the blanket, so she did it then. Sometimes 

she was eating, and I'd take her tray away after 

she was done. She threw it then, too. At the 

grocery store, I spoiled her. I would always give 

her candy almost every time we'd do that. We'd go 

to the grocery store, and one time I didn't have 

enough change, so I didn't get her any candy, and 

she threw a fit, and I remember that was 

embarrassing. 

How would she behave at bedtime or at nap time? 

She would whine and cry. She never wanted to go to 

bed. And then she'd either fall asleep or she'd 

just go. 

Was there ever a time when the defendant became 

physical with Kassidy because she was crying at 



1 

2 

3 

4 

5 

A 

Q 

6 A 

7 

8 

9 

bedtime? 

I don't think so. I can't really remember. 

You said you witnessed him grab her face five or 

SlX times, maybe more. 

witnessed this, right? 

Uh-huh. 

These are times that you 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 
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10 [By Mr. Brown]: 

11 Q Where did this take place? 

12 A Wherever she was throwing a temper tantrum. 

13 Q 

14 A 

15 Q 

16 A 

17 

18 

19 Q 

20 A 

21 Q 

22 

23 

24 

A 

Q 

A 

Was it always in his residence or elsewhere? 

Probably elsewhere, too. 

Can you think -- can you tell us where? 

One time she was throwing a fit, I think, at Bruce 

Aube's house, and I think I saw him grab her face 

there. 

Where does Bruce Aube live? 

In Rochester. 

Was Bruce Aube present when that happened? 

I'm not sure. He might have been. 

When you witnessed this what would you do? 

I would get mad, say don't do that. 
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What would your emotions be inside? 

I would just tell him to stop. I would say I'm 

going to do the disciplining. Stuff like that. 

When the defendant would grab Kassidy by the face 

like that, can you describe his demeanor? 

He would get frustrated. He would grab her face, 

obviously, hard enough to leave bruises. And after 

he got her attention, usually he would stop 

grabbing her face. 

What was Kassidy's reaction to being grabbed by the 

face like that? 

She would scream, cry. 

How did it appear to you as her mother? 

look like it hurt her? 

Did it 

No, it didn't look like it hurt. 

it hurt her until I saw bruises. 

I never thought 

How many times did you see bruises on her face as a 

result of Chad grabbing her? 

I can remember two times I could see bruises. 

hard to remember those kind of things. 

What other ways would the defendant discipline 

Kassidy? 

It's 

After -- a month before she died, he started -- we 

started putting her in front of the wall, kind of 
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1 like a corner, for a time out, because the bedroom 

2 wasn't working, I thought, and he thought, also, 

3 Because she would just cry until I would come in 

4 there, and then she'd stop. 

5 Q You said the corner. What would -- what would 

6 happen? 

7 A Chad would put her in front of the -- I remember a 

8 time in front of the closet door in the bedroom. 

9 Q How would he get her into the corner? 

10 A He would pick her up and roughly put her there. 

11 Q How would he pick her up? 

12 A He would put one arm underneath her armpit and one 

13 arm -- once had grabbed her arm and sit her in 

14 front of the plop her down in front of the 

15 closet door. 

16 Q He'd pick her up off the ground doing that? 
" 
n 17 A , Yup. Well, he'd just go like that. 

~ 
18 Q Is Kassidy, when he does that, is she facing him or 

,~ 

19 
0 

facing away from him? 
c< 

1 20 A I think facing him. 

~ 21 Q = cC' 
~ 

Is that the only way that he would put her in the 
~ 

22 corner? 

23 A Yes. 

24 Q Did he ever grab her by the neck and toss her into 
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1 the corner? 

He might have. 2 A 

3 Q 

4 

5 

A 

I'm going to refer you to one of your statements. 

Yes, I know I said that, but, at the time, I was 

overwhelmed, and I don't know. 

6 Q 

7 A 

8 Q 

9 A 

10 

11 

All right. 

Exactly. 

Let me just establish what you said, all right? 

Okay. 

MR. CRONHEIM: Your Honor, may we approach? 

THE COURT: Sure. 

12 [The following is a discussion at the bench] . 

13 MR. CRONHEIM: Your Honor, the Court's already 

14 heard the four taped interviews between November 9 and 

15 November 16. Depending on the interview, these were 

16 times, also, as the Court has heard, where she was told 

17 that Chad was the killer. It is our view that under State 

18 v. Soldi, that it is improper to impeach -- well, Rule 607 

19 

20 

21 

permits impeachment of the State's own witness by the 

State. That case stands for the proposition that the 

Court has discretion as to how that should occur. With a 

22 concern, a particular concern of the timid witness, who is 

23 essentially bullied into making statements, and then the 

24 State is permitted to get that out as impeachment 
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1 testimony, and a consequence of the leading questions that 

2 had been given to the witness outside the courtroom. So 

3 it is our view that, in light of the series of statements 

4 made to her to include that Chad is the killer and that 

5 she is minimizing and that she is lying, that that case 

6 ought to apply here. And if the Court wants a further 

7 offer of proof as to the different things they said, I can 

8 do that. 

9 MR. BROWN: I think Soldi stands for the 

10 proposition that the State can impeach it's own witness. 

11 Under the rules of evidence I think the proper foundation 

12 has been laid to -- to impeach her with a prior, 

13 

14 

15 

inconsistent statement. She ---

THE COURT: Let me just ask you this. In that 

particular issue, did the police say did he pick her up by 

16 the neck and toss her into the corner, or were those her 

17 words? 

18 MR. BROWN: I believe those are her words. I have 

19 to look at the reference. I mean, I've got notes pointing 

20 to each one. But I can look at it right now and tell you. 

21 THE COURT: Sure. 

22 MR. BROWN: The highlighted part, your Honor. Do 

23 you see it there? 

24 MR. CRONHEIM: And, again, if the Court could look 
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1 at the four lines that precede that. 

2 

3 

THE COURT: Right. Okay. I'm going to allow the 

State to impeach the witness. They laid the proper 

4 foundation, and motions raised by the defense can be 

5 inquired into on cross-examination. That doesn't I 

6 mean, if you have a more specific objection later on to 

7 another type of impeachment, you can still comment. 

8 

9 

MR. CRONHEIM: Okay. 

how it comes up. Thank you. 

Let's hold it on that and see 

10 [End bench conference] 

11 

12 

THE COURT: 

MR. BROWN: 

All right, Mr. Brown, you may continue. 

Thank you. 

13 [By Mr. Brown] 

14 Q 

15 

16 

17 A 

18 Q 

19 

20 

21 

22 

23 

24 

Okay. I'm referring to your interview with Angela 

Blodgett on November 9th. I'm going to show you 

the transcript of that interview, okay? 

Uh-huh. 

The first interview. 

interviews that day. 

There were two taped 

Angela Blodgett asks: What I 

mean, would he tell you what he would do, or would 

he make up these silly, little stories? Your 

answer: No, I would see, uh, like I saw him hurt 

her. Like he would get mad and grab her by the 

back of the neck and like toss her into the 
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1 Angela Blodgett says: Toss her into? And you say: 

2 Corner. Like bang her head on the closet door so 

3 it would keep her there. Did I read that 

4 correctly? 

5 A Yup. Yes. 

6 Q Do you remember saying that? 

7 A Yes. 

8 Q Is that the truth? 

9 A I've seen -- one time, I saw him when he sat her in 

10 the corner, roughly put her there. She hit her 

11 head on the closet door. The closet door is hollow 

12 in the bedroom, and it didn't I didn't think it 

13 hurt her. And I think that's what I meant when I 

14 said that. 

15 Q Did he, in fact, grab her by the back of the neck 

16 and toss her like you described? 

17 A He may have. 

18 Q 
~ 

How many times a week would he roughly put her in a 
c\ 
7 

19 corner? 
@ 

, 
~ 20 A 
') 

He never did it that often. I can probably 

21 remember four or five times. 

22 Q Do you remember during that very same interview 

23 telling Detective Blodgett that it happened three 

24 times a week, maybe more? 
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I probably did say that. 

Is that -- is that the case? Was it three times a 

week, or more? 

It could have been the last month before she died, 

yes. 

And, again, I want to be clear. On these occasions 

that you saw this happen, what was it that -- that 

led up to it? 

What was it? What do you mean? 

What -- what behavior led to that putting her in 

the corner in that fashion? 

Like I said before, whenever she would throw temper 

tantrums, if he would kiss me, or picking up Kyle, 

or stuff like that. Jealousy. 

Let me ask you a little bit about Kyle. 

old? 

Three. 

How often would he throw tantrums? 

He was how 

He did every once in a while, but not as much as 

Kassidy. 

Was there ever an incident involving a bed? 

Yes. 

And where are we talking about? 

happen? 

Where did this 
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I think it happened in our bedroom. 

And is that upstairs at the Milton house? 

Yes. 

Milton Road house. And is that bedroom you walk up 

the stairs and you go right? 

Yes. 

Okay. Tell us what happened. 

Yeah, I think he got frustrated with her because 

she wasn't standing in the corner, she was just 

throwing a temper, so he threw her on the bed. 

When you say he threw her on the bed, in as much 

detail as you can, how did he do that? 

He just kind of plopped her on the bed. 

Well, did he have to lift her up ---

Yes. 

-- off the ground? 

Yup. 

How did he pick her up? 

Sometimes he picked her up just like that, under 

her armpits and put her on the bed. 

So, again, would Kassidy be facing him or facing 

away from him? 

Facing away from him. 

And you said hands under the armpits? 
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Yeah. He could have done that when he was behind 

him, too -- behind her, too. 

Okay. 

Yeah. 

And he'd lift her off the ground? 

And then what? 

Throw her on the bed, walk over to the bed and kind 

of plop her on the bed. 

How far away from the bed was he when you witnessed 

this? 

Two feet, maybe. 

Did you see how Kassidy landed when he did that? 

Yes. 

How did she land? 

I think on her back. 

What reaction did you see from Kassidy once she 

landed? 

She was just crying. Still throwing her fit. 

Kicking and screaming. 

Was there a time when both of you had a hold of 

Kassidy? 

Yes. 

What happened? 

I think that was the time on the bed and I came 

over and I grabbed her and I said, don't touch her. 
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And he grabbed her leg, and then I let go, and then 

that was it. And then I just yelled at him. 

All right. Okay. You grabbed Kassidy's leg? 

I grabbed Kassidy, and Chad grabbed her leg saying 

no, she needs to be disciplined. 

I'm going to do the disciplining. 

And I said, no, 

I let go and 

then he just got up and left, went downstairs. 

Did she end up on the bed? 

Yes. 

How did she end up on the bed? 

She was fine, because I was there with her. She 

stopped crying automatically. 

No, but, I mean, from that incident where you're 

grabbing her leg, Chad's grabbing her leg. 

She was on my lap. Chad grabbed her leg, and I let 

go. And then she was just laying on the bed. He 

stopped. 

And you said Chad walked away? 

Yeah, Chad walked downstairs. 

Did Chad say something at that point? 

Yeah. He muttered something under his breath. I 

wasn't quite sure exactly what it was. Something 

like I wish she wasn't here. He got really 

frustrated with her. Something like that. 
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You said that he wished she wasn't here? 

It was just something to that effect. I'm not 

quite sure of the words. I remember being mad over 

it. That's how I remember it. 

Did he say that he wished she was never born? 

He might have said that. 

What was his demeanor when he said that? 

He was frustrated. He knew he lost his temper, so 

he just got up and went downstairs. 

Was there an incident involving the faucet? 

Yes. 

Let's set the scene. Where are we? 

I was in the bedroom, and I didn't know what was 

going on. I heard the faucet running. When I 

walked in, while I was walking in, he was walking 

out, and he said he splashed water on her face to 

get her from stop screaming. 

Where -- where was he? 

In the bathroom. 

What was Kassidy doing? 

Crying. 

How hard was she crying? 

She was crying really hard. 

Did he say that he put her head under the faucet? 
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He said I was just splashing her face with water 

because -- to get herself from stop screaming, 

because she was screaming so much. 
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How was his mood at that time when he said that to 

you? 

He was frustrated with her. He was mad. 

After that incident, how did Kassidy react to 

water? 

She was -- one time I remember she was scared of 

the kitchen sink when I went to wash her hands. 

Any other time? 

Not that I remember. 

How did she react to being bathed after that? 

She loved baths. Always. She was fine. She would 

hand me the bubble bath, just so I'd give her 

bubble baths some days. 

Remember talking to the police about the faucet 

incident? 

Yes. 

Did you tell the police at that time that ever 

since that incident, Kassidy was afraid of water? 

Yes. 

So what's the truth? Did she love baths, or was 

she afraid of water after that? 
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She loved baths, always. And she was afraid of the 

sink when I brought her out to the sink. She 

always wanted a bath. 

Did Chad ever talk badly about Kassidy, call her 

names, or anything like that? 

Yes. 

How? 

Some days he would say she's being a little bitch 

today. Said that a couple of times. 

Did he ever call her any other names other than 

bitch? 

She seems like she doesn't know that much, she's 

kind of slow, retarded. He said that once, I can 

remember. 

Did he call her retarded or a retard? 

Maybe a retard. 

When you testified earlier that you had no concerns 

about Kassidy leading up to the summer of 2000, how 

did you feel when he called her -- said she was 

retarded? 

I would yell at him. I'd get mad and say, no, 

she's not. 

Did you have any concerns at that time that there 

was something wrong with her development? 
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No. 

At any point prior to her death? 

Not until after she died. I thought she was just 

sick, because Kyle had the flu two weeks before she 

died, and I thought maybe that was why she was 

really tired all the time. I started working a 

week before she died all day and all night, so I 

didn't really get to observe her that much the week 

before she died. 

You mentioned earlier she would have bruises on her 

face from facial grabs. 

Yes. 

How obvious was this bruising? 

It was obvious. Pretty obvious. 

Did that concern you? 

Yes. 

Did you have any concerns about taking Kassidy out 

in public? 

I still went grocery shopping with her and did 

regular things. It didn't concern me that much. 

think a couple of times it did, though. 

A couple of times? 

[No audible response] 

THE COURT: You have to say yes or no. 

I 
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2 

THE WITNESS: Yes. 

THE COURT: Thank you. 
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3 [By Mr. Brown]: 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 

12 A 

13 

14 

15 

16 Q 

17 

18 A 

19 

20 

21 

Chad ever talk about a trampoline accident? 

Yes. 

Was there, in fact, an accident on the trampoline? 

No. 

There was not? 

No. 

How did the subject of a trampoline come up when 

between you and Chad? 

We were -- Emily and I, she was going to the 

doctor's, and she had bruises right here from him 

grabbing her face. And Chad and I made up that 

excuse. 

Okay. We're talking about Emily Conley, from 

Maine? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

22 [By Mr. Brown]: 

23 

24 

Q What -- what were your plans with Emily on that 

day? 
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1 A She just needed a ride to the doctor's. She was 

2 pregnant at the time. 

3 Q So were you going to give her a ride? 

4 A Yeah, I gave her a ride. 

5 Q Okay. Can you tell us when this was, what month? 

6 A October, I think. 

7 Q And who were you intending to bring with you to see 

8 Emily? 

9 A Just Kassidy. 

10 Q What was the condition of Kassidy's face that day? 

11 A She had bruises on the front of her face from him 

12 grabbing her face. 

13 Q Do you remember what color they were? 

14 A Yeah, they were dark. 

15 Q So what -- did you tell Chad your intentions to go 

16 see Emily? 

17 A Yes. 

18 Q Okay. What did he say about you taking Kassidy to 

(') 
19 see Emily? 

20 A I said I was going to go take her to the doctor's. 

21 Q Take Emily to the doctor's? 

22 A Yeah. 

23 THE COURT: Can you try to keep your voice up just 

24 a bit more? Thank you. 
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1 THE WITNESS: Yup. 

2 [By Mr. Brown]: 

3 Q What did Chad tell you at that time? 

4 A He told me that someone's going to think that 

5 someone does something to her because of the 

6 bruises on her face. 

7 Q So what did he say after that? 

8 A He said well, we both thought we should make up an 

9 excuse for it, because I didn't feel like 

10 explaining that he grabbed her face to Emily. 

11 Q And what was the excuse? 

12 A The trampoline, that she was falling off the 

13 trampoline, and he grabbed her face to pull her in. 

14 That was the excuse. 

15 Q Who thought up and made that excuse? 

16 A I can't remember, Chad or me. 

17 Q And how did the story go? 

18 A He said we were there jumping on the trampoline and 

19 he grabbed her face to pull her in, because she 

20 fell off. She was almost falling off. And that's 

21 how it went. 

22 Q So what happened that day? Did you go to see Emily 

23 that day? 

24 A Yes. 
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1 Q Did Kassidy go with you? 

2 A Yes. 

3 Q What did you tell Emily? 

4 A I told her that story. 

5 Q Did you tell that story to other people besides 

6 Emily? 

7 A Yes. 

8 Q Do you remember who else you provided that story 

9 to? 

10 A I don't remember who. I remember saying it. 

11 Q How often would you provide that explanation? Was 

12 it just one day, or was it over a period of time? 

13 A No, it wasn't over a period of time. I think it 

14 well, the whole week that I went up to Maine, it 

15 was around October in that same time that happened, 

16 and all my friends saw her then, because I saw them 

17 all at once, and so they all saw the bruises on her 

18 face from that, from him grabbing her face. 
t 

; 

19 Q 
0 

Do you recall if you provided this excuse -- number 

20 one, do you know Heather Hamilton? 

21 A Who? 

22 Q Heather Hamilton? 

23 A I don't think so. 

24 Q A co-worker of Jennifer's, your sister. 
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My sister, as a co-worker? 

At Perfume Mania. 

Oh, yeah, I think I know her, yeah. 

Do you recall if you told her this story? 
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I don't know. I might have. I don't really ever 

talk to her, but I might have said something. 

What about to your friend, Melissa Chick? 

I might have said it to her, too. 

How about to your brother, Joshua? 

Yes. 

What about your friend, Tracy Foley? 

Yes. 

Did you ever provide excuses, other excuses about 

the bruising on Kassidy's face? 

I might have. 

Did you ever tell anyone that the bruising was 

caused by Kassidy being carried into a wall? 

I don't think so. 

would say. 

Doesn't sound like something I 

How about this Shannon Gagne, your friend, Shannon, 

did you ever tell Shannon that while Chad was 

carrying Kassidy, he hit her head against the wall 

by accident? 

Yes. I've done that before, too. Just like 
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1 walking quickly with her, bumped her and not a mark 

2 or anything, but just being careless. 

3 Q My question is: Was that an excuse you told 

4 Shannon when, in reality, it was a grab mark? 

5 A Yes. 

6 Q Did you ever talk about other children throwing 

7 toys at Kassidy causing bruising? 

8 A Probably. 

9 Q Do you have any memory? 

10 A I don't know. 

11 Q Did you tell your friend, Emily, Emily Conley, did 

12 you tell her that the bruises on Kassidy's face 

13 were from another child throwing a toy at her? 

14 A I probably did say that. 

15 Q Did you tell that, also, to Shannon Gagne? 
" " 
k 16 A 
< 

Probably. , 

17 Q Did you have contact with Tristan? , 
0 

~ 
18 A Yes. 

" .2 
~ 

19 Q 
0 

Would she still come over the house, even though 
" 

~ 20 s they were separated? 

21 A Yes. All the time. 

22 Q Do you remember what you told her in October when 

23 she asked you about bruises on Kassidy's face? 

24 A Yes. I think I told her that she fell down the 
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12 

stairs. 

Is that the truth? 

No. 

What were the bruises caused by? 

Chad grabbing her face. And other things that 
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happened with Jeffe, also, she had different other 

things. 

Well, when you talked to Tristan about falling down 

the stairs, you were talking about a grab mark? 

Uh-huh. 

THE COURT: 

THE WITNESS: 

You have to say yes, please. 

Yes. 

13 [By Mr. Brown]: 

14 Q 

15 A 

16 Q 

17 

18 A 

19 

20 Q 

21 

22 A 

23 

24 

Q 

From Chad? 

Yes. 

What -- what concerns did you have about -- with 

bruising and Kassidy going to daycare? 

I mean, she had bruises. I didn't want people to 

think that I was doing anything to Kassidy. 

Did you have a desire to find a daycare place for 

her? 

Yes. 

Where -- where did you want to put her In daycare, 

did you have a place in mind? 
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1 A Yes. Well, all the daycares were booked for some 

2 reason, and that's why Jeffe was babysitting her, 

3 and I was on a couple of waiting lists. And I 

4 remember the day before she died I called a bunch 

5 of new places. But there is one in Kittery that I 

6 was going to bring her to. 

7 Q Did you want to put did you have any discussions 

8 with anyone about putting her in the Springvale "Y" 

9 daycare? 

10 A Springvale "Y." You mean Melissa, because she 

11 works there? 

12 Q Well, do you remember if you talked to Melissa 

13 about that? 

14 A I don't remember, really. 

15 Q Did you say to -- did Melissa suggest to you that 

16 she could go in -- that Kassidy could go into the 

17 "Y" in Springvale? 

18 A Yes. But I was working all the way in Kittery, so 

o 
19 it would have been way too long of a drive to go 

20 all the way to Springvale just to drop her off and 

21 then go all the way back to Kittery. 

22 Q Did you voice any concern to Melissa about putting 

23 Kassidy into daycare at that time? 

24 A I might have. 
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Did you tell Melissa you can't put her in daycare 

because of the bruises? 

I don't think so. I might have said it. 

You don't think so, though? 

I'm not sure. It's hard to remember everything 

that I said to different people last year. 

What about any other bruising? 

bruising on Kassidy's body? 

No, I never had. 

I'm talking now 

Only her face. 

Never did. 

Never say anything on her body? 

No. 

Did you ever see 

How often would you see Kassidy without clothes on? 

Every day. 

Would you give her a bath every day? 

Pretty much. Almost every day. Every other day. 

But I changed her every day, so ---

Did anyone ever urge you to take Kassidy to see a 

doctor? 

No. 

Melissa Chick, did she ever --

No. Nobody ever did. 

So you didn't have a conversation with Melissa 
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Chick where she urged you to take her to a doctor? 

No. 

And you didn't say to Melissa, I know, but I've got 

to wait for the bruises to go away? 

No, never. 

Let me ask you this ---

Melissa only saw her like, I think, maybe two 

times. 

When were those two times? 

I think it was around October, whenever she had the 

bruises on her face from Chad grabbing her face. 

Kassidy ever stay over night with Melissa? 

I think she did one time. 

Were there ever any times when you tried to keep 

Kassidy away from certain people because of the 

bruising? 

I'm just trying to think of a time. The daycare. 

I didn't bring her to daycare because of it. 

Let me ask you this ---

Oh, yes. 

Go ahead. 

His mother was coming over for his birthday, and 

she had a bruise at the same time, and that's why I 

went up to Maine, because I didn't want her to 
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think I was abusing Kassidy. And, also, I didn't 

want to go down there because Tristan was coming 

over. It was kind of like a family thing. 

his ex-wife. And I just didn't want to feel 

uncomfortable, also. 

That's 

Okay. So there was bruising on her face. Okay. 

And who caused that bruising? 

Chad. 

What did you do -- what were the plans with Chad's 

mother? For how long was she going to stay? 

Will you say that again? 

You mentioned Chad's mother. 

Uh-huh. 

What was the plan? Was she coming over his house? 

Yes, she was just coming over for a couple of days, 

the whole family. 

Did you have a discussion with Chad about Kassidy 

being there when his family was over? 

Yes. I think I might have. 

Did Chad tell you what to do with Kassidy that 

weekend? 

No. 

And did he voice any concerns about anyone seeing 

the bruising from his family? 
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Yeah, he was a little concerned about it, but after 

that he was like, no, just stay. 

to her. 

To who? 

I'll explain it 

His mother. But I went anyway, because I hadn't 

gone out in a long time, either, and I went out 

that night with Tracy Foley. 

So you left Rochester 

Yes. 

-- and you went up to Maine for the weekend? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. Okay. Why don't we stop here 

15 and take a lunch break. You may step down for the time 

16 being, ma'am. Could I see counsel at the bench, briefly? 

17 [The following is a discussion at the bench] . 

18 THE COURT: Just to let you know, for personal 

19 reasons I need to break until 1:15, if that's okay? I 

20 mean, I'm sorry, wait, 1:30, quarter of two. 

21 

22 

23 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Okay. 

All right? 

Thank you. 

24 [End bench conference] . 

Okay? 
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THE COURT: All right. Ladies and gentlemen, we're 

gong to take a lunch break at this time. For certain 

3 reasons we need to take the break until quarter of two, so 

4 you'll have a bit of a longer lunch if you want to step 

out. Please, again, make sure you do not discuss this 5 

6 

7 

case amongst yourselves. Don't decide the case for 

yourselves until you've heard all of the evidence. Please 

8 make sure you avoid, if you do leave the court building, 

9 anybody involved in the case, and we will see you back 

10 here at quarter of two. Thank you, very much. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

[By 

Q 

22 A 

23 Q 

24 

Mr. 

THE BAILIFF: All rise, please. 

[Court recessed at 12 : 31 P. M. ] 

[Court reconvened at 1:47 P. M. ] 

THE BAILIFF: You may be seated. 

THE COURT: Whenever you're ready, Mr. Brown. 

MR. BROWN: Thank you, your Honor. 

Brown] : 

Ms. Bortner, I want to cover a subject so I don't 

pass over it. And I'm going back to your testimony 

earlier about the defendant throwing Kassidy on the 

bed. 

Uh-huh. 

Was there any -- did you ever observe when he did 

that, what he did with Kassidy's arm? 
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Yes. When he picked her up, he would pick her up 

with one hand under her armpit, and with one hand 

with her arm at the same time. 

Okay. So he's grabbing under an armpit? 

And with another hand on her arm at the same time. 

So he's got his hand on the other arm? 

Uh-huh. Yes. 

THE COURT: You have to say yes. Thanks. 

9 [By Mr. Brown]: 

10 Q 

11 

12 A 

13 

14 Q 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 A 

22 Q 

23 

24 

Okay. Is there any kind of movement that he makes 

with her arm when that happened? 

Yes. He would quickly pick her up when he did it, 

kind of like jerk her around. 

He would jerk her arm? 

Yes. 

How many times did you see that happen where her 

arm was jerked like that? 

Maybe once or twice. 

Was there an occasion when she was thrown on the 

bed where her face was grabbed, as well? 

Maybe. 

I'm asking because I want to talk to you about one 

of your earlier interviews. It was the interview 

on November 16th, with Sargeant White and Sargeant 
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Blodgett. Do remember that down at the station? 

Yes. 

Did you tell them at that time that Chad picked up 

Kassidy by the face and threw her on the bed? 

You mean, just with his hand on his face -- on her 

face? 

Well, was his hand on her face? 

I don't recall saying that. I might have. 

Do you have a memory of that, of a throw where part 

of the motion was him grabbing her face? 

I've never seen him just pick her up by the face 

and throw her onto the bed. 

How about him holding another part of the body, as 

well? 

He might have done that. 

On the subject of his discipline of Kassidy, was 

there ever conduct by the defendant involving 

Kassidy's throat? 

Yes. One time he stuck his finger like right here, 

and she gagged while she was screaming, crying. 

And we didn't do it out of anger. She changed her 

scream and then she stopped crying because she was 

like, what am I doing. 

he did it. 

But he didn't hurt her when 
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Q 

So prior to him touching her throat, what is 

Kassidy doing? 

She would cry. 

Was she having one of her tantrums that you 

described? 

Yeah. 

And what did he do, exactly? 

He just put his finger on her throat just like 

that. 
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Did you see if he put any pressure on her throat 

doing that? 

Well, she gagged a little bit, so there must have 

been a little bit of pressure there, but he wasn't 

doing it out of anger. 

stop screaming. 

He was just -- she wouldn't 

Did that make her stop screaming? 

Actually, not she slowed down on her crying and 

then she stopped crying. I think she was startled, 

because it changed the tone of her scream, and she 

kind of thought that was like, I don't know if she 

thought it was funny or not. 

What was your reaction? 

I told him not to do it. Yelled at him. 

So did that make you angry? 
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Yeah, it made me angry, and I said never to do it 

again. And he never did. 

Did you tell the police on November the 12th that 

he probably did that a couple of times? 

I might have said that to them. 

6 [Pause in proceedings - counsel conferring] 

7 

8 

MR. BROWN: 

THE COURT: 

May I approach? 

Yes. 

9 [By Mr. Brown]: 

10 Q 

11 

12 

13 

14 

15 

16 

17 

18 

19 A 

20 

21 

22 

23 Q 

24 A 

I have a transcript here of the November 12th 

meeting with Angela Blodgett. They ask you about 

the throat and you said: He just -- no, he would 

just -- he only did it once. He went like that and 

she gagged. He actually -- he probably did it a 

couple of times and then she would gag. And then I 

said never, ever do that again. 

that again when I saw him do it. 

correctly? 

And he never did 

Did I read that 

Yes. So I kind of contradicted myself just saying 

that one sentence, and he never did it again. 

then I said it a couple of times, but I only 

remember him doing it one time. 

Did she gag? 

Yes. 

And 
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And it upset you? 

Yes. 
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I think we left off talking about the defendant's 

birthday and you going to Maine that weekend. Did 

you and Chad ever discuss Kassidy visiting with 

your mother? 

Yes. 

Can you tell us about that discussion? 

Yes. She had a bruise on the side of her face, and 

I don't know if it was from Jeffe's house or if it 

was from Chad grabbing her face, but I didn't want 

to bring her up there, because I didn't want my mom 

to think anything was going on, or whatever. 

Did Chad tell you what his thoughts were about you 

taking Kassidy up to your mother? 

Did he -- did he tell me what he thought? Yeah, he 

said -- he said you can, if you want, but she might 

think something, something like that. 

Was he concerned about it? 

Yes. 

Did he tell you not to take Kassidy up to your mom? 

He might have. 

All right. 

24 [Pause in proceedings - counsel conferring] . 
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I'm showing you now a transcript from the November 

9th interview, the second interview that you had 

with Detective Blodgett. And you say Chad was all 

paranoid about it. And he was like you shouldn't 

bring her to your mom's, because I was always 

planning on going up there. Detective Blodgett 

says yup. And you say: Because of the bruises and 

stuff. Did I read that correctly? 

Yes. 

You mentioned that you got a job at Old Navy. 

Yes. 

When -- when was it that you began working there? 

Monday of that week before she died. 

Prior to that, how much was Kassidy over Jeffe and 

Jennifer's house? 

A lot. Couple of times Jen and I went shopping. 

landscaped twice for him while he watched Kassidy. 

Every day before she died while I worked. We went 

to a couple of concerts, and he watched her then 

overnight, also. And money-management classes I 

I 

was going to, he watched her overnight one time for 

that. 

Now, prior to getting a job at Old Navy, you had 

Jennifer and Jeffe look after Kassidy, correct? 
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Yes. 

How long of a ride is it for you from Rochester to 

Kittery? 

About a half hour. 

So let's now talk about the Wednesday, November the 

8th, the day before Kassidy died. 

that day? 

What did you do 

I was looking for daycares that day. I was on the 

phone. I worked. I dropped off Kassidy around 

like 1:30, 2:30 at Jeffe's house before I went to 

work. But I was looking for a dress, because I was 

supposed to go to dinner with Chad that weekend. 

So -- and I don't think I worked until like four or 

five, I was just shopping looking for a dress 

before. 

Did you have Kyle that day, as well? 

I think so. 

Do you remember dropping Kyle off at his daycare 

here in Dover? 

Yes. I remember doing that November 9th, that 

morning. 

second. 

truth. 

I can't really -- let me just think for a 

I don't really remember, to tell you the 

Well, on Wednesday, November 8th, what time were 
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you due at work? 

Eight o'clock. Oh, four or five. 

Four P.M or five P.M.? 

Yes. 

Do you recall taking Kyle to the doctor that day? 

To the doctor? 

Yes. 

No. 

Had he been ill at all? 

He had the flu a little bit. 

So you don't have a memory of dropping him off at 

the daycare sometime that afternoon? 

The daycare maybe, not the doctor. 

Did you tell the daycare provider that Kyle had 

already eaten and that he had gone to that day? 

I might have. 

But do you now today have a memory of actually 

taking him to the doctor? 

To the doctor? 

Yes. 

No. 

On Wednesday, on November 8th, tell us about 

Kassidy's health. 

She was really tired. She didn't -- she was 
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talking to me. She didn't -- nothing really 

concerned me that was wrong with her. And I said 

Kyle had the flu little bit, so I thought maybe she 

had the flu a little bit, too. 

You said she was really tired on November 8th? 

She was -- she seemed sleepy a little bit, yeah. 

When you talked to Sargeant White on December 19th, 

did you tell Sargeant White that Kassidy was fine 

that day and she was walking, talking and acting 

fine? 

Yeah, she was walking and talking. I was just 

saying she took a little bit longer of a nap. She 

was a little sleepy that day. 

Did you have any concerns? 

No, I didn't. 

What about Kassidy's face that day, did you see any 

injury on her face during the day on Wednesday? 

I think she -- Wednesday during the day. She had a 

little thing right here from when I saw her fall 

off the couch onto the living table, coffee table. 

When did you see that happen? 

I think maybe four days before that. Couple days 

before that. She started to be a little more 

klutzier like two weeks before she died. 
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So she fell off the couch and hit a coffee table? 

She was getting off the couch, getting off the 

couch, and the coffee table was right there and she 

hit her eye right here. 

like right here. 

Right underneath her eye 

So what did you see, was it a bruise, a cut or 

what? 

Yeah, it was a little scratch. 

it's got pointed edges. 

It's a glass table, 

Was there anything else on her face? 

I think there was a little bit of fading right here 

from when Chad was grabbing her face. 

When you say fading, you mean bruising? 

Yes. 

And we've touched --

It was going away. 

So what time -- what did you do with Kassidy when 

you went to work? 

I brought her to Jeffe's house. 

Who was home at the time? 

The night before, right? 

Right. 

Just Jeffe. 

The day before? 

Did you go inside at the time? 
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Uh-huh. Yes. 

And then you went to work? 

Yes. Well, no, I went shopping for a dress, then I 

went to work. 

Did you hear from the defendant at some point 

during your work day? 

Yes. 

About what time did you hear from him? 

I think I had a break around seven, seven-thirty. 

Do you want me to tell you exactly what happened? 

Yeah, how did you hear from him? 

I called him. I went to Perfume Mania where my 

sister works, like a second away from my work. 

Walked in. The first thing she says to me -- she 

was on the phone with Jeffe - the first thing she 

says to me is "Jeffe doesn't want to baby-sit any 

more." 

Well, what about ---

And then I was just like, I'm on a waiting list for 

daycare, you know, thanks a lot. 

thought that was kind of weird. 

Just kind of -

And then I called 

Chad and just asked how Kassidy was doing, and he 

told me about the whiffle ball. 

Okay. What exactly did he tell you? 
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He said that they were playing whiffle ball in the 

bedroom, Kyle, Kassidy and him, and Kassidy was 

sitting on the bed and he was throwing balls to 

Kyle and he was batting in the bedroom, and that's 

normally what they do actually quite a lot. And he 

said that Kyle hit the ball right into Kassidy's 

eye right here. And ---

Did he tell you it was a whiffle ball? 

No, he didn't tell me what kind of ball. But I had 

a bunch of balls right next to the bed in a wheel 

barrow. There was all sorts of different kinds of 

balls that I put in there, so I don't know what 

kind of ball it was. He never told me actually 

what kind of ball it was. 

Did he say what kind of bat it was? 

It was a whiffle ball bat. 

that we had at the house. 

What else did he say? 

That's all the bats 

He said I don't think -- he's like, I don't know if 

I want to baby-sit any more. It seems like every 

time that I have her something happens where she 

hurts herself or something happened. 

How was his demeanor when he's telling you this? 

He just sounded concerned. And, to tell you the 
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truth, I was -- I needed to leave to go back to 

work, so I was only half listening to him. It was 

just kind of like a lack of communication there 

that night. 

What was your mood when you heard that your 

daughter had been hurt? 

I was mad. I didn't want another bruise on her, 

because I wanted to take her to a daycare. 

Did you say anything when you heard Chad tell you 

that? 

I don't remember. 

remember. 

Let me just think. I don't 

Did you say you were sick of Kassidy getting hurt 

with Chad? 

Yes. Yup. I said I'm sick of her getting hurt. 

meant Jeffe and Chad, probably. 

Well, what did you say? 

Probably said that, yes. 

Did you say with Chad? 

And what did you do? Did you stay in the store? 

No, I Ie ft. I went back to work. 

How late did you work that night? 

I 

I worked until 11:00, waited in front of my work 

because they have to unlock the door -- doors so we 

can leave. And I probably got home around 
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midnight. 

Did you have any other conversations with the 

defendant after the one you just described, at 

work? 

No. 

So you drove home? 

Yup. 

What time did you get home about? 

About midnight, somewhere around there. 

Who was home when you walked into the house? 

Chad, Kassidy and Kyle. Travis might have been 
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there, I'm not sure. He was the roommate that we 

had. 

Who was up at that time? 

Chad. And the kids were sleeping. 

Did you talk to him about what had happened earlier 

that night? 

Yeah. I think we just talked about the whiffle 

ball, the whole thing again, what happened. Then I 

went upstairs and checked on her and it looked 

exactly what he said. 

mark. 

Let's talk about that. 

the way? 

She had like a little red 

How is your eyesight, by 
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A My eyesight's very bad. 1 wear contacts and 1 had 

one contact in then, 1 think. 

Q You only had one contact in? 

A 1 think so. 1 might have. Yeah. 

Q 1 don't wear contacts. Does that bother you to 

only have one in? 

A Yeah. 

Q What affect does it have on you? 

A You can still see, but, obviously, not as well. 

Q So where was Kassidy? 

A She was in bed sleeping. 

Q Were the lights on or off? 

A Off. 

Q Tell us your contact with Kassidy. 

A 1 went in there, 1 looked at her face. The hallway 

light was on, though, so 1 could see a little bit. 

And 1 think 1 gave her a kiss on the cheek and then 

1 went downstairs. 

Q So in that room, tell us exactly what you saw on 

her face. 

A 1 saw the little red mark, 1 think, around her left 

eye from the ball hitting her face. 

Q You're pointing to your right eye. 11m just kind 

of 
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1 A Left eye. 

2 Q Did you see anything else? 

3 A I saw a little bit of fading from him grabbing her 

4 face, or from Jeffe, I don't know which one. And I 

5 saw the little scratch that she had right here from 

6 falling on the table from the couch. 

7 Q How much time did you spend in that room? 

8 A A couple of seconds. 

9 Q Where did you go after checking on Kassidy? 

10 A I went downstairs. 

11 Q Did you see Chad? 

12 A Yes. 

13 Q What interaction did you have with Chad? 

14 A We just -- first we hugged and talked about our 

15 day, and then I started talking about I started 

16 talking about how I had a long day and I was 

17 working 12 hours and that wasn't that easy for me, 

18 because I just started working and it had been a 

19 
3 

while. And I had to go up and down ladders all day 

20 and I was just trying to -- I was just kind of 

21 starting something saying he doesn't work as hard 

22 as me, just, I don't know, being an 

23 eighteen-year-old, I guess, and he started arguing 

24 and I threw a mug at him that was sitting on the 
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coffee table. We were In the living room on the 

couch. And then he grabbed me and said cut it out. 

All right. When you were talking about your day 

and going up and down ladders and things like that, 

what was his demeanor in hearing you say that? 

He was just taking like, I work all the time, I 

work hard, too, you know, and I was just like, oh, 

I work harder. It was just immature. 

What was his physical reaction to you saying this? 

He got frustrated, and he got mad, and he grabbed 

me after I threw a mug at him. 

So you're sitting on a couch, right, side by side? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

16 [By Mr. Brown]: 

17 Q Where is - - where is this mug? 

18 A Sitting on the coffee table. 

19 Q And tell us how it came that you threw a mug at 

20 him. 

21 A I went to the table, picked it up, and just kind of 

22 like tossed it at him. 

23 Q I mean, how close is he to you when you do that? 

24 A A foot away from me. Two feet away. 
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So he's as close as this side bar is to me to you? 

Yeah_ It wasn't like a huge -- I mean, we were 

never like like that_ I was just kind of just 

like being queer. 

of words. 

I don't know, it's just my term 

I'm just trying to picture how you threw a mug at 

him when he's two feet away from you. 

I don't think I hurt him, but I just tossed 

tossed it at him. 

Did you hit him? 

Yup. 

Where did you hit him? 

On his chest. 

You reach over, get a mug and throw it at him? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thank you. 

19 [By Mr. Brown]: 

20 Q What did he do to you? 

21 A He grabbed my throat and said, cut it out. What 

22 are you doing? 

23 Q How did he grab your t.hroat? 

24 A He had me against. t.he couch. 
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Q 

A 

How many hands did he use? 

He just had one hand on me. I don't know, he might 

have had two. I can't remember. 

THE COURT: Would you try and keep your voice up 

just a bit. Maybe you could pull the -- Babe, do you want 

to pull the microphone down just a bit for her? Yeah, 

that one. Great. Thank you. 

8 [By Mr. Brown]: 

9 

10 

Q 

11 A 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

20 A 

21 

22 

23 

How long did he have his hand on your throat, or 

his hand around your throat? 

For about a second. 

One second? 

Maybe two seconds. He realized when he lost his 

temper, and then he would stop. You saw me when 

I -- well, maybe not you, but other people saw me 

the next day, obviously, because that's when she 

died, and I didn't have a mark on me, or anything, 

so 

He grabbed you by the throat, right? 

Uh-huh. 

THE COURT: You have to say yes. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

24 [By Mr. Brown]: 
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1 Q What did he say to you after he grabbed your 

2 throat? 

3 A He said cut it out. He said, you know what gets me 

4 going. You know what makes my temper. He sald, 

5 it's like you're looking for it. 

6 Q He said you know my temper? 

7 A Yes. 

8 Q It looks like you're ---

9 A Looking to fight or looking for it. Kind of just 

10 like picking a fight. 

11 Q Now, you talked to Sergeant Tim White about this, 

12 right? 

13 A Yes. 

14 Q When you met with him in Concord? 

15 A Yes. 

16 Q And you said earlier that he was nice and kind to 

17 you? 

18 A Uh-huh. Yes. 

19 Q Were you being honest with him? 

20 A No, I wasn't. I didn't tell him about the mug, me 
; 

? 21 throwing it, because I was embarrassed. I don't 

22 know, I didn't want to get in trouble for it. I 

23 believe that I would. 

24 Q He grabbed you by the throat and pinned you, but 
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you were worried that you were going to get in 

trouble? 

Well, I started it. 

But you didn't tell Sergeant White that back on 

December 19th? 

No. 
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Did you tell him about what you just said Chad said 

to you? 

Yes. I think. 

Did Chad say to you at that time that you had to 

try to work with his temper? 

Yeah. 

And how did that incident end? 

When he saw that he lost his temper, he stopped. 

That's what he would always do. He would just 

stop, and I admitted to starting it. 

Did you tell Sergeant White that you apologized to 

him because you brought up the fact that you worked 

harder than Chad? 

I might have. I don't remember every little thing 

that I said. But I probably did. 

Well, looking at what you wrote, would that refresh 

your memory? 

Yes. 
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1 MR. CRONHEIM: Your Honor, this isn't anything she 

2 wrote. This is -- may we approach? 

3 THE COURT: Yes. 

4 [The following is a discussion at the bench] . 

5 MR. CRONHEIM: This isn't anything that she wrote. 

6 It's Sergeant White's report. 

7 THE COURT: Yeah, but he's not doing -- you're 

8 doing it to impeach her, you're just doing it to refresh 

9 her memory? 

10 

11 

MR. BROWN: 

THE COURT: 

No. I'm trying to refresh her memory. 

You can use words to refresh someone's 

12 recollection. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

she had 

but not 

MR. BROWN: Yeah, anything. 

MR. CRONHEIM: I'm sorry, I thought he said that 

written - - -

MR. BROWN: No, what she wrote. 

THE COURT: No, did you say that? 

MR. CRONHEIM: Yes. 

THE COURT: Okay. If you would just clear that up. 

MR. CRONHEIM: Yes. 

MR. BROWN: I'll clear that up. 

THE COURT: Because you can use it to refresh her, 

to impeach her with it. 

MR. BROWN: I understand that. 
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MR. CRONHEIM: It's not her report ---

THE COURT: Yes. 

MR. CRONHEIM: 

THE COURT: Yes. 

it's Sergeant White's report. 

And then he can still use it to 

5 refresh. 

6 

7 

8 

9 

10 

MR. CRONHEIM: Okay. 

THE COURT: Okay. 

MR. CRONHEIM: Judge 

THE COURT: Hold on. Mr. Brown. 

MR. CRONHEIM: I didn't read the paragraph, but I 

11 don't think she's ever adopted it, so I don't know 

12 THE COURT: It doesn't matter. The use of 

13 evidence, you can use anything to refresh someone's 

14 recollection. She can look at it. If she says it doesn't 

15 refresh - - refresh it, she can 

16 MR. CRONHEIM: Okay. 

17 MR. BROWN: All right. 

18 [End bench conference] 

19 [By 

20 Q 

21 

22 

23 A 

24 Q 

Mr. Brown] : 

Let me just clear something up. You didn't write 

out a statement about this, did you, about that 

incident? 

No. 

Did Sergeant -- Sergeant White, when he talked to 
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you, he wrote a report. Would you you said you 

can't remember everything you said to him. So 

would looking at what you wrote refresh your memory 

about what you said to him that day? 

Yes. 

THE COURT: Just read it to yourself, first, and 

7 see if that refreshes your memory. 

8 [Witness reading police report] . 

9 [By Mr. Brown]: 

10 Q 

11 

12 A 

13 

14 Q 

15 

16 A 

17 Q 

18 

19 

20 A 

21 

22 Q 

23 

24 A 

Does that refresh your memory about what you said 

happened? 

That's exactly what I told you what happened, 

pretty much. 

My last question, I believe, was I asked you who 

ended up apologizing. 

We both apologized. 

But you told Sergeant White you apologized simply 

for bringing up the fact that you worked harder, 

right? 

Yes. But then I apologized for losing my temper 

and throwing a mug at him. 

You didn't tell Sergeant White about the mug, did 

you? 

No. 
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18 

19 Q 

20 

21 

22 A 

23 

24 Q 

What time did you go to bed that night? 

I think maybe around one, one-thirty, maybe. 

What about Chad? 

Same time, I think. 

What time did you get up the next morning on 

Thursday the 9th? 

Around six, six-thirty. 

What was your work schedule that day? 

Eight, I think, to five. I'm not quite sure. 
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What did you need to do before getting to work that 

morning? 

I needed to get Kassidy ready. I usually would 

pick Kyle's clothes out and Chad's, too. And I 

think I gave -- I picked out Kyle's outfit and gave 

it to Chad so Chad would get him dressed. I got 

Kassidy ready. I changed her. She had a messy 

diaper when she woke up. And I got ready. I can't 

remember if I took a shower or not. 

Let's talk about Kassidy that morning. What was 

Kassidy's usual routine when it came to waking up 

in the morning? 

She would usually walk into Chad and I's bedroom 

and hop into bed with us. 

Did she do that this morning on Thrusday? 
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No. 

What was she doing when you woke up? 

She was lying down in her bed. 

Could you hear her in your room? 

Yes, she was crying. 

When you heard her crying, where did you go? 

I went into the bedroom. 
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How was her behavior when you were in the bedroom? 

She was laying down crying, and she said mama, and 

I picked her up. 

You said she had a messy diaper? 

Yes, she had a messy diaper, and I brought her into 

our bedroom, laid her on the bed and changed her. 

How was she behaving as you changed her? 

She was laying down. She was quiet. 

How much energy did she have at that time? 

Not much. 

How did it compare with how she usually was in the 

morning? 

It was a lot different. 

Were you concerned? 

I was a little concerned, but I rationalized it in 

my head, I don't know why I did, but just because 

Kyle had the flu, so I figured she did, too. 
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1 Q What was your situation with your contacts? 

2 A I had one contact in. 

3 Q What did you see of her face that morning at your 

4 house? 

5 A The little scratch on the side of her face, the 

6 mark around her eye from the ball that night, and a 

7 little bit of fading on her cheeks. Bruises. 

8 Q What color was the mark on the eye? 

9 A The mark from the ball was a little red, reddish. 

10 Q Were you on time for work that day? 

11 A No, I was a little bit late. 

12 Q What was the plan for Kyle that day? Where was he 

13 going to go that morning? 

14 A Daycare. 

15 Q Same one 

16 A Yes. 

17 Q -- as the day before? What about Kassidy? 

18 A She was going to Jeffe's house. 

19 Q What time were you able to leave the house that 
o 

20 morning with Kyle and Kassidy? 

21 A Maybe a little after 7:30. 

22 Q What did you do for breakfast for Kassidy? 

23 A Either Chad or I gave her a bag of cereal, because 

24 I was running late. And a drink. 
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1 Q What kind of cereal? 

2 A Reese Peanut Butter Cup. 

3 Q So you put it in a little baggie? 

4 A Yeah. 

5 Q What about something to drink? 

6 A I can't remember who, but either Chad or I gave her 

7 I think it was milk or Hawaiian Punch or something 

8 in a sippie cup. 

9 Q Did you see Kassidy eat or drink anything that 

10 morning? 

11 A I don't remember seeing her. I wasn't really 

12 watching her. I was running late. She might have 

13 though, I don't know. 

14 Q Did you tell Sergeant White that she didn't eat 

15 anything and didn't drink anything that morning? 

16 A I might have, yes. 

17 Q And so you had -- by the time you're heading out 

18 the door, you'd been with Kassidy how long? 

19 A Since she woke up, 45 minutes, maybe, 6:30. An 

20 hour maybe. 

21 Q And her demeanor again after that amount of time 

22 was 

23 A She was really tired. She wasn't talking much. 

24 Not like usual. 



1 Q 

2 A 

3 

4 

5 Q 

6 A 

7 Q 

8 

9 A 

10 Q 

11 A 

12 

13 

14 

15 

16 

17 Q 

18 

19 A 

20 

21 Q 

22 A 

140 

Where was your first stop that morning? 

The daycare, dropping Kyle off. And I was running 

late. I left her ln the car. She was sleeping, 

and I brought Kyle in to the daycare. 

Where was your next stop after the daycare? 

Jeffe's house. 

For that car trip, how much of that time did 

Kassidy sleep in the car? 

She was sleeping the whole time. 

When you get to Jeffe's, what do you do? 

I brought her into the bedroom. My sister was 

there, and he was there, and I said her eye, or her 

face looks like shit. I said something of that. 

And I was only in there for a second, and then I 

left, because I was running late. And my work was 

like five minutes away from their house. 

How was Kassidy dressed that morning, do you 

remember? 

Yes. She was wearing a red fleece dress and a 

sweatshirt, and she was wearing red matching pants. 

What about a jacket? 

A pink jacket. 

23 [Witness crying]. 

24 THE COURT: If you need a break, you can tell me, 
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1 and we'll take a short break, or we can keep going. 

2 

3 

4 

5 

6 

7 

8 

THE WITNESS: Okay. 

THE COURT: Need a break? 

THE WITNESS: No, I think I'm all set. 

THE COURT: Okay. Just let me know. 

THE WITNESS: 

THE COURT: 

MR. BROWN: 

Okay. 

Okay, Mr. Brown. 

Okay. 

9 [By Mr. Brown]: 

10 Q 

11 

12 A 

13 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 

Can you tell us where you took Kassidy at Jeffe's 

house? Where did you go with her? 

Where did I bring her? 

bed. 

Into the bedroom on the 

Did she walk in or did you carry her? 

No, I was carrying her. 

Jeffe and Jen were home? 

Yes. 

And where were they when you got there? 

In the bedroom. 

Were they still in bed --

Yeah. 

or were they up? They were still ln bed? 

My sister was getting ready for work. I think she 

left like a couple of minutes after I got there. 



1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 

8 

9 

10 

11 

12 Q 

13 

14 A 

15 Q 

16 A 

17 Q 

18 

19 A 

20 

21 Q 

22 A 

23 

24 

What was Jeffe doing? 

Watching TV. 
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He's in the bedroom. Is there a TV in the bedroom? 

Yes. 

What exactly did you say to them about Kassidy? 

I said, her face looks like shit, or her eye looks 

like shit, I can't remember which one I said. But 

I said I'm running late, I have to leave. And I 

left, because it was the fourth day on my job, and 

I didn't want to be late being there only four 

days. 

And you told the police that you said her face 

looks like shit, doesn't it? 

Probably. Yes. 

Is that what you said? 

Yes. 

So you left for work. 

work that day? 

And how long were you at 

I was at work for like, I think, eleven-thirty or 

twelve. 

And you hear about 

My sister calls me at work and she tells me that 

something happened, or there was an accident and 

Kassidy's eyes rolled back. And she said but she's 
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fine. 

fine. 

She's like, don't worry about it, she's 

And she told me to go to Portsmouth 
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Hospital. So I went to Portsmouth Hospital, and 

she wasn't even at Portsmouth Hospital, she was at 

York Hospital. So she told me the wrong place to 

go. And then ---

You went to Portsmouth? 

Yeah, I was at Portsmouth Hospital calling Jeffe's 

cell phone and pager, and he wasn't answering 

forever. And then finally he answered and he gave 

it right to a police, and he said to go to the 

police station. 

Did you end up going to the Kittery Police 

Department? 

And then I went there. 

Have you heard from Chad at all that morning? 

No. 

Okay, we went over earlier the interviews that you 

went through in this case. 

Did I what? 

The interviews that we discussed, and you were 

interviewed twice that day, right? 

Yes. 

With Detective Blodgett? 
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Yes. 

Now, at the time that you talked to her that day, 

had you seen Chad before you talked to Angela? 

No. 

Had you talked to him? 

No. 

What time did you get out of the Kittery Police 

Department that night? 

I think around midnight. Really a long day. 

Did you see Chad that evening? 

Yes. 

Where? 

He was In the parking lot with his family and 

friends. 

Which friends were they? 

Jeremy, his ex-wife, his sister, and that's all I 

really remember. 

You say Jeremy. 

And Bruce might have been there. 

Who's Jeremy? 

One of his good friends. 

Is that Jeremy Hinton? 

Uh-huh. Yes. 

And you mentioned Bruce. Who's that? 

Bruce Aube, another of his friends. 

And Tristan Evans is ---
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1 A His ex-wife. 

2 Q -- his ex-wife. Anyone else? You mentioned a 

3 sister? 

4 A Yeah, my sister was there. And Jeffe was there. 

5 And my mother was there. And I can't remember 

6 anyone else. 

7 Q Where did you end up staying that night? 

8 A I ended up staying in a hotel with Jeffe and Jen. 

9 Q Did you end up talking to Chad that night? 

10 A Yes. 

11 Q And what did you say to him? 

12 A We had a really long conversation. I was on the 

13 phone with him all night. It was just like I 

14 couldn't believe it happened, and asking him 

15 questions. And he was just upset. He was really 

16 upset. He was crying. He couldn't believe it 

17 happened either. Just in so much shock. I was 

18 saying they're telling me that you killed Kassidy. 

19 I was telling him what they were telling me. And I 

20 don't know what I believed then. I was just so 

21 overwhelmed and so much shock, it was crazy. 

22 Q Did he -- what did he say? Did he apologize to you 

23 for the bruises on her face? 

24 A Yeah, he said he felt really bad about grabbing her 
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face. 

He said that on the phone that night? 

Yeah, he might have said that. 
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Now, I've skipped over something and I apologize. 

I'm going to backtrack. But the night, on the 

Wednesday night when you were alone with the 

defendant, I'm talking about the night that he told 

you about the whiffle ball ---

Yeah. 

what did he say to you that night about going 

to -- taking Kassidy to a doctor? 

He might have said -- I think he said -- on the 

phone you said? 

Yes. 

That you should take her to the doctor's as soon as 

the bruises clear up. Something like that. 

He said you should take her to the doctor once the 

bruises clear up? 

Uh-huh. 

THE COURT: 

THE WITNESS: 

You have to say yes or no. 

Yes. 

22 [By Mr. Brown]: 

23 Q 

24 A 

And this is Wednesday night? 

Yes. 
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The next time you talk to the police was November 

12th? 

Yes. 

And that would have been ---

In Gray, Maine. 

That would have been Sunday? 

Yes. 

And you met with Angela Blodgett, again? 

Yeah. 

And then you met on the 16th, right, in Kittery 

with Angela and Sergeant White? 

Yes. 

What did you tell Sergeant White and Angela about 

your intentions on the 16th? What were your plans? 

I remember saying that I don't remember. I just 

remember -- can you refresh my memory a little bit? 

Well, did you talk about not staying with Chad any 

more? 

Yes. Yeah, I said that I don't know why I want to 

be with him because of that, because they had 

convinced me that he did it. Not truly, but 

So what did you tell them you were going to do as 

far as living arrangements? 

I told them -- I told them that I was going to tell 
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him that I needed to gather my thoughts and just 

leave for a while. 

And what happened later that day? 

He got arrested. 

And where were you? 

I was at his house. I had just told him that I was 

getting my car, it was there, because I had went 

with Melissa that day to Buckfield. 

So you were at his house? 

Yes. 

Now, you, after the defendant was charged in 

connection with Kassidy's death, what did you know 

about his bail conditions? 

That he wasn't supposed to see me. 

And did you honor -- did you and he honor that bail 

condition? 

No. 

When did you -- can you tell us about what contact 

you had with him? 

Yes. I went to Texas right after the baby funeral, 

just to get away, everything. And then I called 

him from Texas, because I just felt awful, and I 

knew something wasn't right. And I was just 

remembering other things about Jeffe and just other 
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1 things. And I called him up and he didn't want to 

2 talk to me, and then I started crying. I'm like, I 

3 really need you. And finally he started talking to 

4 me. 

5 Q Did you end up living with him? 

6 A Yes. 

7 Q Where did you live with the defendant? 

8 A Well, when I came back from Texas I lived with 

9 Michelle and Bruce for a while, and I don't 

10 think -- he didn't come over there. And then 

11 that's one of our friends. And then I went to 

12 Vanessa Mannson's house for a while. That's one of 

13 our friends, also, in Keene, New Hampshire, 

14 Because Chad was the only one I felt comfortable 

15 with, and he was the only one that helped me 

16 through everything. I don't really have a family 

17 much. I don't really have many people to help me. 

18 Q So you stayed with him at Vanessa Mannson's house? 

19 A Yes. 
2) 

:: 20 Q 
-) When did you start staying with him there? 

21 A Well, he slept over -- started just sleeping over 

22 and then quite frequently. He was working in 

23 Keene, so 

24 Q You shared the -- you shared the same bedroom in 
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1 Vanessa's house? 

2 A Yeah, we slept in the same bed. 

3 Q Vanessa slept on the couch? 

4 A Yeah. She wanted to sleep on the couch. She just 

5 felt really bad for us. 

6 Q She felt really bad for you? 

7 A Yeah. She was being a friend. 

8 Q Okay. And then you ended up living somewhere else? 

9 A Yes. 

10 Q Where did you live after Vanessa's house? 

11 A We lived with her boyfriend at the time, Eric. He 

12 was one of our friends, also, for just about two 

13 weeks, I think. And then we lived in Vermont. We 

14 camped out for about a month in Vermont just to get 

15 away from everything. Obviously, we weren't 

16 allowed to be seen with each other, so we were 

17 trying not to get caught together. 

18 Q So you are spending night after night with Chad? 

19 A Yes. 

20 Q Tell us about your condition, living conditions ln 

21 Vermont. 

22 A I took a shower very day at the community pool. 

23 And I worked at Pizza Hut at the time. It was 

24 summertime. It wasn't bad. It wasn't my idea, 
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1 actually. And I just wanted to be alone and not 

2 having anyone there. I don't know. Went to the 

3 laundromat to do my laundry. 

4 Q Did you try to keep this a secret? 

5 A Yes. 

6 Q So you began living at Vanessa's In December, 

7 Christmas time? 

8 A Yes. 

9 Q And you stayed with Chad in secret ---

10 A Actually, at Christmas time, I lived with Michelle 

11 and Bruce, because I remember they asked me if I 

12 wanted to stay there for Christmas. But they were 

13 having all their families, so I didn't. 

14 Q Well, when was it that you started at Vanessa's? 

15 A It was after Christmas. Actually, it was after New 

16 Year's. 

17 Q January? 

18 A Yeah. It was in January, February, around there. 

o 
19 Yeah, it was January. 

20 Q What ended your living arrangement with Chad? 

21 A Everyone got subpoenaed. I got a subpoena at my 

22 work in Vermont. 

23 Q Was that because of an investigation going on? 

24 A Yeah. 



13 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Was that the only thing that stopped you living 

with Chad? 

Yes. 
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Now, after these meetings with Angela Blodgett, you 

stayed in contact with her, right? 

Couple of times I called her. 

How about Jim White? 

I called him a couple of times, but when I moved 

back up to New Hampshire, I didn't tell him I moved 

to New Hampshire. I said I was still in San 

Antonio, but I wasn't, because I didn't want to get 

caught with Chad. 

You talked to him on the telephone? 

Yes. 

And you told him you were in Texas, but you were 

really In New Hampshire? 

Yes. 

Staying with Chad? 

Yes. 

MR. BROWN: 

THE COURT: 

May I have a moment, your Honor? 

Sure. 

22 [Pause in proceedings - counsel conferring]. 

23 

24 

MR. BROWN: 

THE COURT: 

I have no other questions. Thank you. 

Okay. Thank you. Mr. Cronheim? 
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1 A CROSS-EXAMINATION [By Mr. Cronheim]: 

2 Q 

3 

4 

5 

6 

7 

8 Q 

9 

10 

11 Q 

12 

13 

14 Q 

15 

16 

17 Q 

18 

19 

20 Q 

21 

22 

23 Q 

24 

Good afternoon, ma'am. I have to go over some 

questions with you, too. The place I want to start 

is the very place where the State started with you 

this morning. You understand that you are here 

under oath, correct? 

Yes. 

You understand that you've been directed to testify 

today? 

Yes. 

You understand the Court has issued an order, at 

the request of the attorney general 

Yes. 

-- that you testify in this case. And you 

understand that you must tell the truth? 

Yes. 

You understand that if you do not tell the truth 

what would happen? 

I could get charged with perjury. 

With all that in mind, is everything that you have 

answered through this case so far been truthful? 

Yes. 

I now want to switch gears to talk not about Chad, 

but about Jeffe Marshall. You first met Jeffe 



1 

2 A 

3 Q 

4 A 

5 Q 

6 

7 A 

8 Q 

9 

10 lA 

11 Q 

12 

13 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 IA 

22 Q 

23 

24 

because of his involvement with Jen? 

Yes. 

Eventually, you met Chad through Jeffe and Jen? 

Yes. 
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And there was a time during the summer of 2000 that 

you lived with Chad in Rochester? 

Yes. 

And at some point in time, Jeffe took care of 

Kassidy for you? 

Yes. 

We've talked about timeframes, and I want to get to 

the timeframe of October 1, of 2000. Until October 

1 of 2000, did Kassidy have any physical 

difficulties with her legs, with her arms, or with 

bruising? 

No. 

After October, it's my understanding that Jeffe 

Marshall started to care for her? 

Yes. 

And Chad also started to have frustrations? 

Yes. 

You spent time talking about that part with Chad 

with the State. Again let's focus on Jeffe 

Marshall. What I'd like to do is figure out what 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

Q 

Q 

Q 

Q 
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time you spent with -- what time Kassidy spent with 

him alone, not simply Jeffe and Jen, okay? My 

understanding from your testimony is that Jeffe and 

Jen cared for her when you took some trips? 

Yes. 

And when you went to some concerts? 

Yes. 

But there are many other times where Jeffe was in 

charge of Kassidy on his own? 

Yes. 

That included times -- you indicated he ran a 

landscaping company? 

Yes. 

Were there times when you and Jen did his 

landscaping work? 

Yes. 

And Kassidy was with him? 

Yes. 

And are there times that you and Jen went shopping? 

Yes. 

And he again took care of Kassidy during that 

period of time? 

Yes. 

Was there a time that you went to some money-
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

Q 

Q 

Q 

Q 

Q 

management classes? 

Yes. 

And was Jeffe in charge of taking care of Kassidy 

at that point? 

Yes. 

And was there a time that you were looking for your 

job that ended up being the Old Navy one, but there 

was a time you were looking for employment? 

Yes. 

And did Jeffe care for her then? 

Yes. 

And then there's time, of course, that you were 

working at Old Navy where Jeffe was in charge? 

Yes. 

Am I forgetting any other times that Jeffe might 

have been in charge of Kassidy? 

I don't think so. 

Now, I'd like to talk about seven different 

incidents. You indicated to the State this morning 

that you had noticed facial bruising on Kassidy. 

They asked you if you had noticed other bruising on 

her. 

Yes. 

Do you remember that question? 

I want to draw our attention again to that question 



2 

3 

4 

5 Q 

6 

7 

8 

9 

10 

to think of whether there was ever a time that 

Jeffe Marshall talked with you about spanking 

Kassidy? 

Yup. 
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Focusing on that incident, was there a time that 

Jeffe brought Kassidy back to you and told you that 

he had spanked her? 

Yes. 

MR. BROWN: Objection. Hearsay. 

THE COURT: It is hearsay unless you have an 

11 exception. I'll sustain the objection. I'll ask the jury 

12 to disregard the answer to that last question. 

13 

14 

MR. CRONHEIM: Your Honor, may we approach? 

THE COURT: Yes. 

15 [The following is a discussion at the bench] . 

16 MR. CRONHEIM: I didn't want to go through this. 

17 It seems to me it's an admission against penal interest. 

18 

19 

20 

THE COURT: The spankings, isn't that ---

MR. CRONHEIM: Oh, this is black and blues. 

MR. BROWN: But is he unavailable for you to get it 

21 in as a statement against penal interest? 

22 

23 

24 okay. 

THE COURT: That's true. 

MR. CRONHEIM: Okay. We're going to get through it 

We'll go -- we'll go. 
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1 [End bench conference] 

2 [By Mr. Cronheim]: 

3 Q 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 

13 

14 

15 

16 Q 

17 

18 

19 Q 

20 

21 

22 

23 

24 Q 

Was there a time that Jeffe brought back Kassidy 

Yes. 

-- and you saw bruises to her buttocks? 

Yes. 

Can you describe what those injuries were like? 

They were really bad bruises. They were dark and 

blue black and blue. 

And who was it that pointed out those injuries to 

you? 

Myself. I was changing her diaper. My sister was 

right there and saw it, also. And she was just 

like, oh my gosh. Shocked. 

And this was a time after Jeffe brought her back to 

you? 

Yes, right after. 

There have been photographs of Kassidy that have 

been shown to the jury. They include pictures of 

her feet, and there are marks at the bottom of her 

feet. Were those marks that you saw? 

Yes. 

Did you have conversations with Jeffe about those 
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2 

3 

4 

5 

6 

7 

8 

9 

marks? 

Yes. 

Was he aware of the existence of those marks? 

Yes. He said that 

THE COURT: 

MR. BROWN: 

THE COURT: 

Hold on just a minute. 

Objection. 

Sustained. 

MR. CRONHEIM: I understand 
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THE COURT: I know, it wasn't anything you asked. 

10 You can't indicate what Jeffe Marshall told you. 

11 

12 

THE WITNESS: 

THE COURT: 

Oh. 

Just wait for the question, unless I 

13 specifically allowed it, okay? 

14 THE WITNESS: Yup. 

15 [By Mr. Cronheim]: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

Q 

Focusing on a different time, a third time, was 

there a time that Jeffe Marshall brought Kassidy 

back to your care and there were bumps on her head? 

Yes. 

What happened that afternoon when Jeffe Marshall 

brought her back? 

He brought her back and she was really sick. This 

was about two weeks before she died. He didn't 

tell me. He waited until I saw the black and blues 



1 

2 

3 

4 

on her head, and then I was like, what is this? 

What happened? And he said that ---

MR. BROWN: 

THE COURT: 

Objection. 

Sustained. You can't say what Mr. 
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5 Marshall said. 

6 

7 

THE WITNESS: 

THE COURT: 

Oh, okay. Sorry. 

That's okay. The lawyers will keep 

8 track of it. 

9 [By Mr. Cronheim] 

10 Q 

11 

12 

13 

14 

15 Q 

16 

17 

18 

19 

20 

21 

22 

Let me go back in time. You said it was a couple 

of weeks before Kassidy's death. Before that time, 

how long did Jeffe keep her before he brought her 

back with those bruises? 

Two nights. 

When she left your care a couple of days before, 

did she have those bruises? 

No. 

When he brought her back, she had these bruises? 

Yeah. 

Did you have a conversation with Jeffe about them? 

Yes. 

MR. CRONHEIM: Perhaps we can .. [inaudible -

23 coughing]. 

24 THE COURT: I'm sorry, I didn't hear you because of 
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1 the cough_ 

2 MR. CRONHEIM: May we approach? 

3 THE COURT: Okay. 

4 [The following is a discussion at the bench] . 

5 MR. CRONHEIM: We want to offer a series of events 

6 where there are conversations with Jeffe with these 

7 comments not all for the truth but, in fact, think that 

8 they were not true. 

9 THE COURT: Hold on. 

10 [End bench conference] . 

11 THE COURT: I need to ask whoever's coughing to try 

12 to either step out for a moment or stop coughing. Thank 

13 you. 

14 MR. CRONHEIM: I think it was a juror. 

15 THE COURT: Was it a juror? I guess you can't step 

16 out if it's a juror. Just double checking. Don't go 

17 anywhere. 

18 [The following is a discussion at the bench] . 

19 MR. CRONHEIM: I'll make an offer of proof that in 

20 the truck incident, she came back ---

21 THE COURT: What's that again? 

22 MR. CRONHEIM: In the truck incident, she came 

23 back, and with two separate bruises. The police don't 

24 think that that's the way, from the questioning of her 
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1 interviews l don/t think that that/s a truthful statement 

2 as to how it occurred l because they said how could she get 

3 two bruises falling out of a truck. We don't think it/s 

4 truel either. 

5 THE COURT: In other words l you want to offer 

6 Jefferey/s statements that -- yeahl if you/re offering 

7 statements that he spanked herl you/re offering it for the 

8 truth l they can/t come in. If you/re offering statements 

9 that he said she fell out of the truck l even when the 

10 state police have -- you/re not offering them for the 

11 truth? 

12 

13 

14 

MR. CRONHEIM: Correct. 

THE COURT: Okay. 

MR. CRONHEIM: And we/re now -- the reason I wanted 

15 to approachl because we/re now going to go through a 

16 series of events l injuries l where he makes excuses l which 

17 

18 THE COURT: Which you are not offering them for the 

19 truth. 

20 

21 

MR. CRONHEIM: Right. 

THE COURT: Yeah, I think I'll let them do that. 

22 You may disagree that they/re the truth. 

23 [Counsel conferring - not transcribed] 

24 THE COURT: I didn't hear that. 
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2 

MR. DELKER: 

MR. BROWN: 
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The statement I was whispering --

Well, what Will was saying to me was 

3 that it's sort of circular, because we don't know what 

4 she's going to say about that. 

5 MR. CRONHEIM: I think we do. And I can refresh 

6 her memory. 

7 THE COURT: That's -- that's why you make an offer 

8 of proof ---

9 

10 

MR. CRONHEIM: 

THE COURT: 

Right. 

to tell me what you think she's 

11 going to say. 

12 MR. CRONHEIM: Right, but I think -- that's why I 

13 think we do, because she's saying relatively closely to 

14 the police reports that we know 

15 THE COURT: If you're -- if you're offering 

16 anything not for the truth, I'm going to let you offer it. 

17 That's why I did not allow you to put in the statement of 

18 the spanking. 

19 

20 

21 

22 

23 now. 

24 

MR. CRONHEIM: Right. 

THE COURT: Okay. 

MR. BROWN: Do you have any other offers? 

THE COURT: Why don't we take the afternoon break 

MR. CRONHEIM: Okay. 



,------------------------_ ... _-----------------, 

164 

1 [End bench conference] . 

2 

3 

THE COURT: Ladies and gentlemen, we're going to 

take the afternoon break at this time. So, again, please 

4 don't discuss the case, yet. Do not decide the case until 

5 you've heard all of the evidence. And we'll see you in 

6 about 20 minutes. Okay. I'm going to remain here for a 

7 moment with the lawyers. 

8 

9 

10 

11 

THE BAILIFF: All rise for the jury, please. 

[Jury excused at 3:03:46 P.M.] 

THE BAILIFF: You may be seated. 

THE COURT: Ms. Bortner, I think we're going to 

12 have to ask you to step outside in the lobby for this 

13 hearing, okay? Thank you. Okay. Do you want to go over 

14 with the Court what the other statements are, or not? 

15 

16 

17 

MR. CRONHEIM: Yes. 

THE COURT: I mean, you don't have to. 

MR. CRONHEIM: Well, the reason why I wanted to 

18 approach is that we weren't chopping it up one by one. 

19 

20 

21 

THE COURT: Yes. 

MR. CRONHEIM: The incidents include the truck 

incident where she's got two bruises. The police don't 

22 think that that's a legitimate explanation from Jeffe or 

23 for what Jeffe Marshall has said. 

24 THE COURT: Well, it doesn't matter what they 
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1 think, but you're offering it ---

2 MR. CRONHEIM: Yes. 

3 THE COURT: not for the truth? 

4 MR. CRONHEIM: Right. I'm just saying that ---

5 THE COURT: Yup. 

6 MR. CRONHEIM: I'm now joined by the police on 

7 this. 

8 THE COURT: Okay. 

9 MR. CRONHEIM: Pin pricks on the bottom of her 

10 feet, got it from something in the linoleum at their house 

11 in Kittery. 

12 

13 !Amanda? 

14 

15 

THE COURT: So that's what Jeffe Marshall told 

MR. CRONHEIM: Yes. Yes. 

THE COURT: Okay. 

16 MR. CRONHEIM: He stepped on her foot and then she 

17 had problems walking. There's the incident where she 

18 comes back with makeup on her face and the dog hit her. 

19 THE COURT: And these are all explanations that 

20 Jeffe Marshall offered to Amanda Bortner? 

21 

22 

23 

MR. CRONHEIM: Correct. 

THE COURT: And anything else? 

MR. CRONHEIM: There's an incident where he claims 

24 to have said to Kassidy, mama's home, Kassidy ran off the 
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bed and got bruises. This again happened in Kittery. 

THE COURT: Okay. Anything else? All I'm asking 

3 for are Jeffe Marshall's statements. 

4 MR. CRONHEIM: I understand. I'm just looking at 

5 my notes. 

6 

7 

8 

THE COURT: Okay. 

MR. CRONHEIM: For the moment, no. 

THE COURT: Okay. And your theory of 

9 admissibility? 

10 

11 

MR. CRONHEIM: It's not for the truth. 

THE COURT: Okay. Attorney Brown? Take your time. 

12 [Pause in proceedings - counsel conferring]. 

13 

14 

MR. BROWN: Our only objection, I think, is to the 

pin pricks on the feet. I think the context in what Jeffe 

15 Marshall said there is she pointed out injuries to her 

16 feet and he speculated, well, maybe it's from the carpet 

17 tacks. So it's not really an affirmative statement that 

18 they're characterizing as a misstatement. It's just him 

19 speculating as to what may have caused it. So ---

20 

21 

THE COURT: I think that goes to the weight of the 

testimony and not its admissibility. The defense is not 

22 offering it to prove the facts of the statement, which 

23 would make it hearsay, they're offering it to prove that 

24 that's not what happened. And if the State wants to clear 
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2 will certainly go to the weight of his testimony. But 
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3 with regard to the offer of proof, I'm going to allow all 

4 

5 

that testimony in. 

MR. BROWN: 

6 for the truth. 

7 

8 

9 

THE COURT: 

MR. BROWN: 

THE COURT: 

Okay? 

The limiting instruction that it's not 

Sure, if you want that instruction. 

We do. 

Okay? 

10 MR. CRONHEIM: There's one other. And the reason I 

11 was hesitating, judge, is that it comes from the new 

12 information. Jeffe Marshall told Amanda Bortner that he 

13 held a pillow over her head when she cried because it was 

14 so annoying. I think, in fact, he did that just for 

15 punitive reasons, other than it simply being annoying, 

16 it's just he lost his temper. And I think it's certainly 

17 relevant to the continuing pattern of coming up with 

18 excuses for misconduct in Kittery. 

19 THE COURT: I think that's a lot different than the 

20 offer you just made. So I'm not going to allow that. You 

21 can certainly ask Jeffe Marshall if he did that, but that 

22 would be offering it for the truth, so I'll not allow 

23 that. 

24 MR. CRONHEIM: Well, okay. And then we will seek 
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1 to reserve Amanda for recall then. 

2 

3 

4 

5 

6 

7 

THE COURT: Sure. Okay. 

break for about 10 minutes then. 

All right, let's take a 

Thank you. 

THE BAILIFF: All rise, please. 

[Recess at 3:10:17 P.M.] 

[Resume trial at 3:28:24] 

THE BAILIFF: You may be seated. 

8 [By Mr. Cronheim]: 

9 Q 

10 

11 

12 

13 

14 

15 

16 A 

17 Q 

18 

19 

20 A 

21 Q 

22 

23 ~ 

24 

Amanda, we were talking about some of the times 

that Jeffe Marshall was in charge of Kassidy. I 

talked with you before the break about an incident 

where Kassidy came back with some bruises 

on her. I want to start a little bit from the 

beginning of that. That was the time where there 

was the two-night overnight? 

Yes. 

And it's clear in your mind that, when Kassidy went 

to Jeffe Marshall's house, she had no bruises on 

her head at that point? 

Yes. 

When she came back, describe for the jury Kassidy's 

condition. 

She was really sick. She really was dehydrated, 

also. So I gave her -- she kept saying hungry, 



1 

2 Q 

3 

4 ~ 

5 Q 

6 

7 A 

8 Q 

9 A 

10 

11 

12 Q 

13 

14 A 

15 

16 Q 

17 ~ 

18 

19 

20 Q 

21 A 

22 Q 

23 A 

24 Q 
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hungry, mama. And ---

Now, let's focus for a moment, when did you first 

see the bruises on her head? 

I didn't see the bruises, yet. 

Okay. So what you first noticed was that she was 

Sick. 

-- she was sick, and she was dehydrated? 

Yes. She wanted a drink. I gave her water. And 

when she started saying hungry, hungry, mama, and 

then 

Is that the way that she ordinarily talked to you 

when she was hungry? 

No, she acted like she was starving, like really 

hungry. 

And what did you do? 

I sat her in her highchair and I gave her a bowl of 

cereal and she like stuck her head in the bowl to 

suck out the milk. 

Is that anything you've ever seen her do before? 

Never. 

Was Jeffe Marshall still there? 

Yes. 

Was he watching all this? 



1 

2 Q 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 

13 

14 Q 

15 

16 Q 

17 

18 

19 

20 

21 Q 

22 

23 

24 Q 

Yes. 

And after her head was in the cereal, what did she 

do? 

She was trying to suck up the milk, because she was 

so thirsty. So I was just like, my gosh. I gave 

her Pedialite t because that helps for dehydration. 

And I gave her Tylenol. And I put ice on the --

well, I didntt see the bruises, yet. 

I picked her up t I saw the bruises. 

Where were these bruises? 

And then when 

And I was like 

Right on the back of her head. 

they were really big. 

There were two t and 

They were two large bruises? 

Yes. 

Had you ever seen bruises like that on her head 

before? 

No. 

Was Jeffe Marshall still there? 

Yes. 

Is there a time that he tried to explain what 

happened? 

Yes t after I asked where they came from. 

What did Jeffe Marshall tell you? 
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2 

MR. BROWN: 

THE COURT: 
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Objection. Oh, I'm sorry. 

I think we've gone over this. Okay 

3 Overruled. 

4 THE WITNESS: He said that she fell out of his 

5 truck. 

6 [By Mr. Cronheiml: 

7 Q 

8 A 

9 Q 

10 ~ 

11 Q 

12 ~ 

13 

14 

15 Q 

16 

17 

18 ~ 

19 Q 

20 ~ 

21 Q 

22 lA 

23 

24 

And that was it? 

Yes. 

Did she [sic] say what day that happened? 

No. 

Did she say -- did he say how it happened? 

He said that -- I think he said that she just fell 

out of her car seat. That's not something she 

would normally do. 

So he gives you an explanation that she's fallen 

out of the car seat, and she ends up with these two 

bruises on the back of her head? 

Yes. 

Did he give you any other explanation? 

No. 

As for why she was sick? 

Oh, yes, he did. He said that she drank Windex. 

He said that she may be acting a little funny 

because she drank Windex. And I said, well, did 
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you call the poison-control center? And he said, 

yeah, and they said to give her milk, but we didn't 

have any milk, so I gave her water. 

Now, how else did she act that day? 

She was quiet. That night when she was falling 

asleep, I just kind of held her all night. Her 

eyes went back. 

That's what I want to talk to you about, Amanda. 

Is there a point in time that her eyes started 

going toward the back of her head? 

Yes. 

Where was Kassidy when that happened? 

She was with me. 

And where were you? 

On the couch in the living room. 

And how long did that happen for? 

Like a second. 

Had you ever seen anything like that before? 

No. 

What was your reaction? 

I was just like, oh my gosh. And I think I asked a 

few people and I rationalized into my head that 

babies do that when they're falling asleep, because 

she was falling asleep when she did it. And I wish 
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2 Q 

3 

4 A 

5 Q 

6 ~ 

7 Q 

8 

9 

10 ~ 

11 Q 

12 

13 A 

14 Q 

15 

16 ~ 

17 Q 

18 ~ 

19 Q 

20 A 

21 

22 

23 

24 
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I didn't do that, but I did. 

And this is the very same day that she returns with 

the two bruises on the back of her head? 

Yes. 

Dehydrated, slurping the Cherrios? 

Yes. 

Let me go to another incident. We talked a little 

bit before the break that there were kinds of pin 

pricks on the bottom of her feet. 

Yes. 

Is there a time that she went to Jeffe's that you 

know those pin pricks were not there? 

I know that they weren't there? Yes. 

And is there a time that she came back from Jeffe's 

when those marks were on the bottom of her feet? 

Yes. 

Did you ask Jeffe what happened? 

Yes. 

And what did Jeffe tell you? 

He said that there's -- in the middle of the bottom 

of the floor in between the doorway, sometimes 

he said he has old carpet, which he did, and 

there's like old nails sticking up from the bottom 

of it. Sometimes they have that at places I've 



1 

2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 Q 

9 

10 ~ 

11 Q 

12 

13 

14 ~ 

15 Q 

16 

17 ~ 

18 Q 
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done that. So I thought ---

Did -- excuse me. 

So I believed him. 

Finish your answer, please. 
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In retrospect now, did you ever see any series of 

nails at Jennifer and Jeffe's house? 

No. After a while I would just put her in 

slippers. 

And those are the slippers that she had on November 

9th? 

Yeah. 

Let me go to a different incident. Is there a time 

when Kassidy comes back from Jeffe Marshall's care 

and she's walking funny? 

Yes. 

The day that you took her to Jeffe Marshall's, was 

she walking okay? 

Yes. 

And when she came back, tell the jury, please, what 

Kassidy was like. 

She would have a limp to her walk. 

Was it a noticeable limp? 

Yes. 

And did you speak with Jeffe Marshall about this 

limp? 
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Yes. 

And what did Jeffe Marshall tell you? 

He said well, he tripped over her. 

And what did he step on? 

Her foot or her leg. 

So it was her foot or her leg? 

Yeah. 

And what else did he say about that? 
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He said he stepped on her I can't remember if he 

said leg or foot, and she was walking funny. 

And it was an accident? 

Yes, he said it was an accident. 

Next, I want to talk to you about a time that 

Kassidy came back with some bruises. Is there a 

time that Jeffe Marshall told you that Kassidy was 

hurt running -- running off her bed? 

Yes. His bed. 

His bed. 

that? 

What did Jeffe Marshall tell you about 

He said that he was teasing her, and he said mama's 

home, and I wasn't home. And she just always got 

excited when I would get there. And she ran off 

the bed, and he said she was retarded or something, 

and she had bruises on the side of her face from 
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that. That's what he told me. 

So after she ran off the bed --

Said she fell. 

-- she fell. 

1~ 

She ran off the bed without like -- just she fell. 

Had you ever seen her running off the bed? 

Never. She would never do that. 

But it's another time that she ended up with 

bruises after coming home from Jeffe Marshall's? 

Yes. 

Let me go to another time. Let me be sure. I 

mentioned a time that you saw that she was black 

and blue on her buttocks. 

that with me? 

Yes. 

Do you recall discussing 

Focusing again, to be sure of Kassidy's condition 

before she left your house and how she was after 

she returned, for the time that you saw the black 

and blues on her buttocks, do you recall that she 

was okay, In good physical health before going to 

Jeffe Marshall's? 

Yes. 

And could you describe for the jury what she looked 

like when she came back? 
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Her whole butt was black and blue. 

bad. 

It was really 

Next, I want to go to an incident where Kassidy 

came home from Jeffe Marshall's care with makeup on 

her. Do you recall that incident? 

Yes. 

What when Kassidy let -- strike that. When 

Kassidy came home, was there a time that she had 

makeup on her face? 

Yes. 

Was the makeup covering a bruise? 

Yes. 

Was that bruise on her face before she went to 

Jeffe Marshall's? 

No. 

And when she came home from Jeffe Marshall's, with 

the bruise and with the makeup, did you have a 

conversation with Jeffe Marshall about what had 

happened? 

Yes. 

And what did Jeffe Marshall tell you? 

He said that the dog knocked her over. 

And it was an accident? 

Yes. 
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Lastly, I want to talk with you, because there's 

been some conversations about names that Chad used. 

Did Jeffe Marshall call Kassidy a retard? 

Yes. 

Did Jeffe Marshall call Kassidy a bitch? 

Yes. 

Is it fair to say that both Chad and Jeffe Marshall 

became frustrated with Kassidy? 

Yes. 

And is it fair to say that both of them at 

different points called her names? 

Yes. 

Names that made you angry? 

Yes. 

Names that you didn't want to hear about your own 

daughter? 

Yes. 

Now, the State asked you at one point during 

questioning whether there were times that you were 

essentially hiding Kassidy from others, including 

your mother. 

Mr. Brown? 

Yes. 

Do you recall that conversation with 

And he had you -- he asked you whether Chad at one 
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point said you shouldn't bring her up to your mom's 

because of Kassidy's condition 

Yes. 

-- do you recall that? Page 61. 

MR. CRONHEIM: May I approach? 

6 THE COURT: Yes. Could you just tell me which 

7 interview that is? I'm sorry. 

8 MR. CRONHEIM: It is the interview of November 9, 

9 and it is the second interview. 

10 THE COURT: Okay. 

11 [By Mr. Cronheim] 

12 Q 

13 

14 

15 

16 

17 

18 

When -- you don't need this. When -- when Chad was 

talking about that, was he talking about bruises 

from himself or bruises from Jeffe Marshall, do you 

recall? 

I don't recall. 

MR. CRONHEIM: May I approach? 

THE COURT: Sure. 

19 [By Mr. Cronheim] 

20 Q I show you page 61, and ask you to read that up 

21 until - - to yourself, until the portion that you 

22 discuss with Mr. Brown. 

23 [Witness complies] . Oh, yeah, I remember. 

24 Q Okay. Does this assist your memory? 
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Yes. 

Now, is it the case when Chad said you shouldn't 

bring Kassidy to your mother's, that it was because 

Kassidy had supposedly fallen out of Jeffe 

Marshall's truck? 

Yes. 

So it was because of bruises on the back of her 

head in Jeffe Marshall's care that caused Chad's 

concern? 

Yes. 

Now, the State also spoke with you about child care 

for Kassidy. 

Yes. 

Do you recall that? Isn't the case that you were 

looking for daycare on November 8th, 2000 for 

Kassidy? 

Yes. 

MR. CRONHEIM: May I approach? 

THE COURT: Yes. 

20 [Pause in proceedings - counsel conferring] . 

21 [By Mr. Cronheim]: 

22 

23 

24 

Q Amanda, I'm showing you what's been marked for ID 

as Defendant's Exhibit A, and ask you if you 

recognize that? 
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Yes. 

And what is that? 

That is a list of daycares that I wrote down. 

Okay. And how many different daycare centers are 

listed on that sheet of paper? 

Seventeen. 

Okay. I'm now going to show you what is a page, a 

computer printout of phone records from Chad's 

phone that's been marked as Defendant's Exhibit B, 

for ID, and ask you if you can look at each of the 

checked calls -- and, first, how many check marks 

are there? There's seven? 

Yes. 

Looking at the first check mark, 207-439-2474, is 

that on your sheet of daycare providers? 

Yes. 

And is that the ABC Preschool? 

Yes. 

Next, I'll ask you to look at the second check mark 

and the number 207-439-4444, and ask you if that 

number is on the sheet? 

Yes. 

And that's Strawberry Jam Child Care? 

Yes. 
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Next, I'll ask you to look at 207-439-6306, and ask 

you if that number is on your sheet? 

Yes. 

And is that another phone calIon November 8th, 

this one to Kids' Corner? 

Yes. 

Next, I'll ask you if 207-439-9369, is on your 

sheet? 

Yes. 

And is that also a listed phone call to Carla 

Downs' Daycare Center? 

Yes. 

Next, I'll ask you if 207-439-2357 is listed in 

your handwriting on your sheet of paper? 

Yes. 

And is that phone number listed on the phone record 

for Rainbow Daycare and Nursery School in Kittery? 

Yes. 

And next, the sixth one, I'll ask you whether 

207-439-6672, is a listed number on your 

handwritten sheet? 

Yes. 

And is that phone number reflected on the printout 

as Karen Burbank's Daycare? I guess her name's not 
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there. 

Yeah, her name's not there. 

Do you see that her number's there, and her name is 

on your sheet of paper? 

Yup. 

And for the seventh call, do you see 207-324-0735 

as a listed number? 

[No audible response] 

On your sheet? 

[No audible response] 

MR. CRONHEIM: May I approach? 

THE COURT: Sure. 

THE WITNESS: Oh seven three five? 

14 [By Mr. Cronheim]: 

15 Q And that the computer printout shows it to be 

16 

17 

18 

19 

20 

Carelink Child Care? 

Yeah, I called for a package, a daycare package, 

actually, because that was my last resort, because 

I wasn't getting any daycares. 

MR. CRONHEIM: I'd ask these two be entered as full 

21 exhibits. 

22 

23 

24 

THE COURT: 

MR. BROWN: 

THE COURT: 

Any objection? 

No objection. 

Okay. They may be marked as full 
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1 exhibits. 

2 
A [Defendant's Exhibit No. A, list of daycare centers, 

3 received in evidence] . 

4 
A [Defendant's Exhibit No. B, telephone call printout, 

5 received in evidence] 

6 [By Mr. Cronheim]: 

7 Q So the early afternoon of November 8th was spent 

8 calling daycare centers in order to find a place 

9 for Kassidy? 

10 Yes. 

11 Q And that was because by that time you were working 

12 at Old Navy? 

13 Yes. 

14 And it was time that Kassidy had proper daycare? 

15 Yes. 

16 Q Now, after those phone calls, it's my understanding 

17 that you dropped Kassidy off at Jeffe Marshall's, 

18 correct? 

19 Yes. 

20 Q And she was, other than being somewhat tired, she 

21 was in reasonably good physical condition? 

22 Yes. 

23 Q She had some marks and bruises on her face, 

24 correct? I 
r 
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Yes. 

That she was walking around? 

Yes. 

Alert, with her average appetite, which was a 

pretty healthy appetite? 

Yes. 

After you drop off Kassidy, you looked for the 

dress, and you go to work, correct? 

Yes. 
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And at some point, I think you said in the area of 

7:30 or so, but during your shift, there's a time 

that you have a phone call with Chad? 

Yes. 

But before that phone call with Chad, Jen has 

already told you that Jeffe doesn't want to take 

care of Kassidy any more? 

Yes. 

And then you have a phone call with Chad, and to 

some extent he's saying the exact same thing? 

Yes. 

And it's at that time that Chad tells you about the 

whiffle ball hitting Kassidy's face? 

Yes. 

And did you have any reaction to that like, no, 
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that's impossible for a three and a half year old? 

No, l've seen the way he hits it, and he hits it a 

lot. 

Okay. So you've seen Kyle do that? 

Yes. 

And at that time, I think you said that the phone 

call was reasonably brief, because is it that you 

needed to return to work? 

Yes. 

But you're still frustrated with Chad? 

Yes. 

You're frustrated with the circumstances for 

Kassidy? 

Yes. 

And you're frustrated that she's been hurt? 

Yes. 

You're frustrated that she's been hurt, not only 

with Chad, but at Jeffe Marshall's house --

Yes. 

-- as well? All right. After your shift, you go 

home, correct? 

Yes. 

And you're leaving eleven, eleven-fifteen from 

Kittery? 
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Yes. 

And you're getting home close to midnight? 

Yes. 

It's at that point that you and Chad have an 

argument? 

Yes. 
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And it's at that point that you discussed with Mr. 

Brown that you threw a mug at Chad, correct? 

Yes. 

And in that argument, he responds by grabbing you? 

Yes. 

Now, Mr. Brown asked you about your conversation 

with Sergeant White in December. 

that? 

Yeah. 

Do you recall 

And you didn't mention the mug, correct? 

Yes. 

But this isn't -- today isn't the first time that 

Mr. Brown has heard from you that you threw a mug 

at Chad Evans, right? 

Yes. 

You got together with Mr. Brown on November 5th 

[sic] and you told him that exact piece of 

information, correct? 
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Yes. 

And Mr. Brown knew that you said you were 

embarrassed to tell Sergeant White --

Yes. 

-- that you had thrown the mug --

Yes. 

-- is that right? 

Yes. 
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So when Mr. Brown shows you Sergeant White's report 

for refreshing your memory, he didn't show you the 

other portion of information that you had provided 

directly to him in a conversation with him saying 

that you had thrown the mug? 

Yes. 

Now, November 9, is a day that I want to go over 

with you. And I apologize. I have to have you 

review that, again. It's my understanding that 

Kassidy usually went into your room and Chad's room 

in the morning when she woke up? 

Yes. 

And she didn't do that on the morning of November 

9th? 

No. 

So you knew that something was different or awry? 
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Yes. 

And at that point, you get to take a look at 

Kassidy, and you talked to the jury about seeing 

the red mark on her face, correct? 

Yes. 

But she's clearly lethargic, without much energy? 

Yes. 

And you take her downstairs so that you can offer 

her some breakfast, is that right? 

Well, first, I changed her diaper, and got her 

dressed, and then I did. 

Okay. And in changing her diaper, did you see any 

bruising in her abdominal area --

No. 

-- at that time? You had an opportunity to look at 

her abdominal area? 

Yes. 

And you had an opportunity, obviously, to look at 

her face? 

Yes. 

After you changed her diaper -- and were there any 

other marks or bruises that you haven't yet 

mentioned to Mr. Brown or to me that you saw when 

you changed her diaper? 
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No, except for her bottom of her feet. 

Okay. And those were the the phrase I've used 

is the pin pricks? 

Yes. 

That were in a healing condition at that point? 

Yeah. 

And after you go downstairs, does Kassidy go on her 

own, or does ---

No. 

-- do you carry her down? 

I picked her up and I placed her on the couch. 

So you placed her on the couch? 

Turned on the TV. ,. 

Turned on the TV, and she's basically sitting 

there? 

Yeah. 

But not talking with you the way she usually would? 

No. 

Not responding to you the way that she usually 

would? 

No. 

But breathing? 

Yes. 

Able to stay on the couch? 
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1 A Yeah. 

2 Q And you offer her something to eat or drink, as I 

-:) 
--' understand it? 

4 A Yes. 

5 Q But you're not sure whether she really had much to 

6 eat or drink? 

7 ~ Yeah, I'm not too positive about that. 

8 Q And at some point, you then pack Kyle, you pack up 

9 Kassidy to take them to Kyle's daycare center and 

10 Kassidy to Jeffe Marshall's house? 

11 A Yes. 

12 Q And during that whole period of time, Kassidy's 

13 pretty much sleeping? 

14 ~ Yes. 

15 Q Or at least not responding, not engaging in any 

16 kind of conversation, is that right? 

17 ~ Yup. 

18 Q And you bring her in to Jeffe Marshall's house and 

19 you say -- and, again, you're carrying her at that 

20 point, is that right? 

21 ~ Yes. 

22 Q You put her on their bed, right? 

23 A Yes. 

24 Q And you say her face looks like shit? 
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Yes. 

Because you could see that red mark by her eye? 

Yes. 
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You could see the fading bruises of the marks on 

her cheeks? 

Yes. 

And there was perhaps another injury, a scratch --

Yes, on the corner. 

-- on her face? And you're running late for work, 

you drop her off knowing that you needed to get to 

work as quickly as you could? 

Yes. 

And that's the condition in which you last saw 

Kassidy? 

Yes. 

Now, when you were being questioned by the police, 

they showed you some photographs? 

Yes. 

Do you remember that? 

Yeah. 

I'm going to apologize, but I'm going to ask you to 

look at them again, okay. 

Yeah. 

I'm now going to show you the photograph ---
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Oh my God. I can't look at that. 

and ask you when the police showed you that 

photograph, what was your reaction? 

I don't remember. I was just shocked. 

Did you say: Oh my God ---

Oh my God, I can't believe ---
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she did not look like that when I dropped her 

off? 

Yes. 

You had never seen her face look like that in her 

life? 

Yes. 

You had never seen her face look like that 

Wednesday night 

I've never seen her face look like that, ever. 

And it was only with these ugly photographs on that 

Thursday that you first saw Kassidy in that 

condition? 

Yes. 

20 [Pause in proceedings] 

21 Q 

22 iA 

23 Q 

24 

Amanda, you ready to continue? 

Yeah. 

After her funeral, you spent time in Texas, and the 

State offered you a list of a number of friends 
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wi th wh:)c', ye",; cpoke and a number of friends whe ,sa,,,, 

Kassidy ~u~~~g the month of October of 2000, 

correct ':' 

Yeah. 

Were all 

Is there any way I can take a break? 

THE COURT: Sure. 

THE WITNESS: Because I just can't concentrate. 

THE COURT: That's all right. We'll take about a 

10-minute break. And, ladies and gentlemen, please, 

11 again, don't discuss the case, yet, and do not decide the 

12 case for yourselves. And I'll see counsel briefly in 

13 chambers. 

14 THE BAILIFF: All rise. 

15 [End proceedings of 12/5/01]. 
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1 [Being jury proceedings of 12/6/01]. 

2 THE COURT: Good morning, ladies and gentlemen. 

3 THE JURY: Good morning. 

4 THE COURT: Nice to see you here again today. 

5 Hopefully, I think we have the shades all shut so you 

6 won't get any sun on your faces this afternoon. Let me 

7 ask you again, as I will every morning, whether anything 

8 has come up for any of the jurors overnight, including 

9 whether you may have inadvertently seen or read anything 

10 about this case which would cause you to believe that you 

11 cannot sit and hear the evidence in this case fairly and 

12 impartially? Okay. Seeing no concerns, Mr. Conheim, you 

13 may continue. 

14 MR. CRONHEIM: Thank you. 

15 A CONTINUED CROSS-EXAMINATION [By Mr. Cronheim]: 

16 Q Amanda, we left yesterday afternoon at a very hard 

17 moment with the photograph. I want to be sure that 

18 I understood your answers of yesterday and today. 

19 The bruising that you saw on Kassidy's face, was 

20 that different than the bruising that you'd seen 

21 Thursday morning? 

22 A Yes. 

23 Q When you left Kassidy 

24 A Extremely different. 
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1 Q And that's when you left Kassidy with Jeffe 

2 Marshall? 

3 A Yes. 

4 Q Now, we've gone through the process of Thursday, 

5 and that you were questioned twice by police 

6 officers at the Kittery Police Department. There's 

7 a point in time that you leave the police station 

8 and you're together with Jeffe and Jen, correct? 

9 A Yes. 

10 Q And there's a conversation at that point with what 

11 has happened, correct? 

12 A Yes. 

13 Q And Jen is emotional, isn't she? 

14 A Yes. She said -- do you want me to say? She said 

15 she doesn't understand 

16 MR. BROWN: Objection. 

17 THE COURT: Yeah, I'm going to sustain it until I 

18 hear more foundation. 

19 MR. CRONHEIM: Okay. 

20 [By Mr. Cronheim] : 

21 Q Jen was upset about Kassidy's death? 

22 A Yes. 

23 Q She was emotional about what was going on? 

24 A Yes. 
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1 Q You didn't question her about specifics, did you? 

2 A No. 

3 Q What did she volunteer to you at that point? 

4 A She said I don't understand. They showed me the 

5 pictures. She didn't look like that when I saw 

6 her. 

7 Q And so she was saying that Kassidy didn't look like 

8 that when she left the house Thursday morning? 

9 A Yes. 

10 Q For her to go to work and for Kassidy to be with 

11 Jeffe Marshall? 

12 A Yes. 

13 Q After that conversation, did you spend time with 

14 Jeffe and Jen? 

15 A Yes. 

16 Q Where did you go from the Kittery Police Station? 
m 

"' m 17 A "' 
~ 

We went to a hotel. 

~ 
~ 18 Q ~ .. Did you make any stops before that? 
'" z 
OJ 
CL 

19 A 
® Yes. They wanted me to sleep at the same house 
.. 
" 20 a: 
f2 that my daughter died in, and I couldn't do it. 
0 
z 
0 

'" 21 a: 
OJ 
<IJ 

:5 
And I was like, I just want to go somewhere else, 

22 go to a motel. 

23 Q Let me try to slow you down. 

24 A And 
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24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

6 

Let me try to slow you down a little bit, so the 

jury understands. So their idea was first to go 

back to Jeffe Marshall and Jen's home? 

Yes. 

Did you, in fact, go over there? 

Yes. 

And did Jeffe go inside? 

Yes. 

Were there police markers? 

There was tape around the house, but there was no 

police there. 

So Jeffe went inside the house, and then what? 

We went -- we went all in the house and then I was 

In a hurry, I just didn't want to be there, because 

it happened there. And he said, well, you guys go 

out into the truck, I'll be right back. So Jen and 

I went into the truck. And we were in there just 

waiting for him, and I don't know what he was doing 

in there. 

Okay. Fine. So after the three of you are back in 

the truck, where do you go at that point? 

We go to Dunkin' Donuts. They wanted to stop and 

eat, too, and he didn't show any emotion or 

anything. 



1 Q 

2 A 

3 

4 

5 Q 

6 A 

7 

8 Q 

9 

10 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 

23 A 

24 Q 

How did you feel about it? 

I didn't want to go. I didn't want to I 

couldn't eat. I couldn't eat for like two weeks. 

And they ordered like all this food and stuff. 

Okay. 

7 

My daughter basically died in his arms that day. I 

don't see how he could eat that day, you know. 

Okay. Amanda, as much as you can, just answer the 

questions, as opposed to volunteering your 

thoughts, okay? 

Oh, okay. 

The Court would appreciate it. After you go to 

Dunkin' Donuts, you then go to a hotel? 

Yes. 

And you spoke with Mr. Brown about having 

conversations with Chad at that point? 

Yes. 

And there were times that you saw Chad over the 

next period of days? 

Yes. 

And there were times that you saw your mother and 

other family members, as well? 

Yes. 

You referenced a number of girlfriends who you 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

spent time with in that October, 2000, timeframe? 

Yes. 

8 

Including Emily Conley, Melissa Chick, Tracy Foley, 

Crystal Martin, and Shannon Gagne. 

Yes. 

Now, it's true that there are times that you saw 

those friends during that October timeframe? 

Yes. 

And, in fact, you saw some of them at the same 

time? 

Yes. 

So if they come in and describe conversations with 

you or seen Kassidy at a particular point in time, 

they could be describing the one weekend, for 

instance, that you were up in Maine --

Yes. 

-- over October 14th incident? 

Yes. 

You talked about continuing to see Chad because he 

was providing support for you? 

Yes. 

Were you able to get that kind of support from your I 

family? 

No, not at all. 



9 

1 Q Are there particular reasons why there were issues 

2 with you and your family? 

3 A Yes. 

4 Q And what are those? 

5 A My mother remarried. My step-father, he molested 

6 me when I was younger. I didn't want to be there. 

7 Q Did your mother know about -- did you tell your 

8 mother about ---

9 A Yes, I told her when it first happened. She didn't 

10 believe me. 

11 Q Okay. 

12 A And then I told her when I was eight -- when I 

13 turned eighteen, and she believed me. And she 

14 asked me what should I do? And I said do what you 

15 feel is right. 

16 Q Now, is that issue something that's hard for you? 

17 A Yes. 

18 Q And is that part of the reason why you just had 

19 difficulty staying with your mom? 

20 A Yes, because I had to tell the police all that, 

21 because they didn't understand. They needed to 

22 know my whole life background, and stuff, so, I 

23 just kind of had to relive that, also. 

24 Q Amanda, so when you were being questioned by the 
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10 

police, some of the questions related to the 

possibility of you staying with your mom, and it 

was at that point in time that you talked about the 

difficulties with your step-father? 

Yes. 

Let me switch gears, if I could, to the time that 

you spent with Chad after Kassidy's death. You 

understood that there was the no-contact order? 

Yes. 

And who was it that first contacted whom? In other 

words, did Chad call you, or did you call Chad? 

I called Chad. He wouldn't know where I was. I 

was all the way in Texas. 

THE COURT: Are all the jurors able to hear the 

witness? Okay. Great. I just wanted to double check. 

16 Thank you. 

17 [By Mr. Cronheim] 

18 Q And from those contacts, you ended up seeing him 

19 and, at points, living with him? 

20 A Yes. 

21 Q Was there ever a time that he was coercing you to 

22 stay with him? 

23 A No. I had to pretty much beg him to sleep over in 

24 the beginning, and then, finally, we just slept 

L-__________________________ .. l 
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2 Q 

3 A 

4 Q 

5 

6 

7 
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9 

10 A 

11 Q 

12 

13 A 

14 

15 

16 

17 

18 Q 

19 A 

20 Q 

21 

22 

23 

24 A 

over all the time. 

And did he ask you in any way to lie today? 

NO I he always told me to tell the truth. 

Again switching gears. I want to go to the time 

11 

that you and Chad were living together in Rochester 

with Kassidy. You know that there/s been a lot of 

discussion about the hard stuff about the problems 

with discipline. Where there times that you and 

Kassidy and Chad had good times? 

Yes. 

Talk a little bit about the kinds of things that 

Chad did with KassidYI if you would. 

He -- actuallYI he taught a lot. He taught her to 

count. He said ABCs with her more than I did. He 

read books to her at night before she went to bed l 

and I would read books to Kyle. So we kind of had 

our own little bonding time with each kid. 

And are there times that he played with her? 

Yes. 

And are there times that you watched him -- in 

factI there were times when he was playing with her 

that you were concerned about about him being a 

little bit rough l weren/t you 

Yes. 
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And there were times that he threw her up lD the 

air? 

Yes. 

And there are times that he swung her around? 

Yes. 

And those were times when .. [inaudible -

coughing] 

Yes. 

12 

And those were occasionally things that you did as 

well? 

Yup. 

There were times that he swung her by her legs? 

Yes. 

And those were things that you did, as well? 

Yes. She would laugh and stuff. She liked that. 

And in those times of play, she didn't show any 

concern about being with Chad? 

No. 

And she was happy, and smiling, and responding in a 

playful way? 

Yes. 

Now, focusing on the time that Chad was with 

Kassidy, and being physical with her, either 

through play or through discipline, either through 

L-________________ J 
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22 Q 

23 

24 A 

13 

holding or grabbing her arms, or holding or 

grabbing her legs, is there ever a time that you 

saw her in pain or physical distress so that you 

thought she was hurt either in her arm or her leg? 

No. 

Is there ever a time after he was with her that you 

thought that she had a fracture of her leg or her 

arm? 

No. 

So there and this is all including the times 

that he was playful with her and the times that he 

was disciplining her? 

Yes. 

Now, there are times, as with any baby, that she 

was sick? 

Yes. 

And there are times -- you spoke about a time after 

Kassidy came back from Jeffe Marshall's where he 

claimed Kassidy fell out of the truck that Kassidy 

needed to be held? 

Yes. 

Were there times that Chad held her and tried to 

Nurture her? 

Yes. 
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14 

Are there times that he tried to be supportive of 

her and loving of her? 

Yes. 

And you talked about the morning routine. Did I 

understand you correctly that the routine would be 

her coming into your bedroom and hopping into bed? 

Yes. 

And she was held by you? 

And Chad at times. 

And she was held by Chad. And those were the times 

that Chad showed his concern for Kassidy? 

Yes. 

MR. CRONHEIM: If I may have a moment. 

THE COURT: Sure. 

MR. CRONHEIM: Thank you. 

THE COURT: 

MR. BROWN: 

THE COURT: 

Okay. Mr. Brown, any redirect? 

May we approach first, your Honor? 

Sure. 

19 [The following is a discussion at the bench] . 

20 

21 

22 

MR. BROWN: We -- we intend to ask her about other 

assaults that Chad Evans perpetrated against Amanda. We 

think that it is admissible for several reasons. Number 

23 one, most recently, the witness has painted a picture of 

24 domestic tranquility in the house as far as him being a 

L-_________________________ J 
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1 good father and having family moments in the house. Her 

2 testimony yesterday, she -- her testimony that there were 

3 no bruises, there was not significant bruising on the face 

4 that morning will be contradicted by two other witnesses. 

5 She -- several times when she was asked about statements 

6 to the police about defendant's abuse of Kassidy, she 

7 indicated that probably happened, or that she probably 

8 said that. She has testified today to an allegation about 

9 Jefferey Marshall which she never told to the police, the 

10 allegation about Jeffe Marshall returning Kassidy to her 

11 with makeup on her face to cover a bruise. That was not 

12 told to the police, despite five interviews and repeated 

13 contact by the police after the death. She also minimized 

14 the alleged assault against her on the night of November 

15 8th. Only after prolonged contact with the defendant did 

16 she tell anyone, that we're aware of, about a mug being 

17 thrown at him. 

18 And at this point, your Honor, the jury has heard 

® 19 that she had made the choice, despite the charges, and 

20 despite what she has testified to about the defendant's 

21 treatment of Kassidy, she made the choice to be reunited 

22 with him for about nine months against a bail order of 
I 

here that that is a choice that she made because --

! 

I 
this court. 23 The jury may conclude only on the evidence 

24 

L-________ , ________________________________ ___ J 
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1 because she believes that he has nothing to do with the 

2 

3 

death. I think we are entitled to present this evidence 

to give the jury a complete picture of the situation. It 

4 would also lay the foundation for our domestic-violence 

5 expert, who would testify generally about the reasons why 

6 battered women choose to remain loyal to the abuser. And 

7 one of the factors that he would testify about is exactly 

8 what she just talked about, where, despite violence by the 

9 perpetrator, he would then act apologetically and in a 

10 kind manner to -- to bring the abused back to him. 

11 THE COURT: What is it you want to do. What is it 

12 you want to introduce? 

13 

14 

MR. BROWN: 

they were dating. 

An incident at the Exeter Inn, when 

There was a McDonald's party. She told 

15 the police that Chad grabbed her by the throat in the car. 

16 

17 

18 

19 

20 

THE COURT: 

MR. BROWN: 

And when was that in relation to this? 

That would have been, I believe, 

September. There was another incident where Amanda showed 

up at Chad's house with her friend, told Chad that she was 

going to go out with her friend instead of him. She told 

21 the police that he became angry about that and head butted 

22 her in the home. 

23 

24 

THE COURT: Okay. And when was that? 

MR. BROWN: That would have been earlier in the 

L-_______________________________ -
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1 summertime. 

2 

3 

4 

THE COURT: 

MR. BROWN: 

would get into. 

Is that the only time? 

There's also -- those are the two I 

There was another -- she told Jeffe 

5 Marshall about an incident when he chased her around the 

6 house into a bedroom. I was not going to get into that 

7 one. 

8 

9 

10 

11 

THE COURT: 

MR. BROWN: 

THE COURT: 

Okay. 

But I'm talking about those first two. 

Okay. 

MR. CRONHEIM: We strongly object, of course. And 

12 I don't have notes, so I'm not going to remember each of 

13 the points that they made. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT: I wrote them down so 

MR. CRONHEIM: So I'll try to do the list. I did 

not I was pointed with my questions on purpose to ask 

about Chad with Kassidy. I did not ask about Chad with 

Amanda in terms of the new incident. The State -- that's 

an allegation that is not new. It was in her text -- or 

memory, or Texas note and in her ---

MR. BROWN: 

THE COURT: 

The investigators. 

In 2001? 

MR. CRONHEIM: No, that was given 

she was in Texas well before then. She was 

it was done --

in Texas after 

L-_____________________________________________________ _ J 
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1 February, I think. 

2 

3 

MR. BROWN: Yes, she was. 

MR. CRONHEIM: I'm under the impression that this 

4 was done in December, in December of 2000. 

5 THE COURT: That's still after all the police 

6 investigative invertivews. 

7 

8 

9 

MR. CRONHEIM: I can. But well was in the 

middle. It was after the four taped interviews. It was 

before, very possibly, the December 19 interview. And the 

10 reason why I think that to be strongly possible is Amanda, 

11 as I understand it, went to a therapist in Texas the first 

12 time that she was down there before the December 19 

13 interview with Sergeant White, and spoke to a therapist, 

14 as I understand it, to essentially say a lot of this 

15 

16 

17 

stuff. So I think that that counters a lot of the thrust 

of what the State has to say. We haven't opened the door 

in terms of treatment with her. The State is seeking to 

18 discredit her, having a powerful witness, Dr. Hampton, 

19 come in to try to discredit her. And there simply isn't a 

20 strong enough basis to say that she's a battered woman. 

21 They're saying she's with Chad because he's abusive when, 

22 in fact, the sad circumstance is she doesn't have the 

23 support that she could get from her family to do other 

24 circumstances. The police in this situation concluded, 
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1 and I don't want to go on a long time, the police 

2 concluded within six hours of Kassidy's death that Chad 

3 was guilty. Her family bought that, and everything that 

4 happened during that time from the funeral to one week 

5 that Amanda was still in New Hampshire and Maine and 

6 before she went to Texas, the police told her to go away. 

7 The police tried to get her to say she should be in a safe 

8 place. The police tried to arrange for her to be taken 

9 away from Chad. And that happened. She -- she left and 

10 she made decisions on her own. The State doesn't happen 

11 to like her view of things, but before she ever went to 

12 Texas, she was talking about Jeffe Marshall with Cathy 

~~13 
(!\i 14 

15 

Nuernberg. The very first things that she mentioned to 

the police when she was interview are not about Chad, 

because she was asking -- the police were asking about 

16 serious injuries; the first person she mentioned in terms 

17 of serious injuries was Jeffe Marshall. And that's where 

18 her first injury before any claimed manipulation either by 

19 the police or by Chad, that's what she volunteered fresh 

20 from hearing that her daughter was dead. 

21 This is highly prejudicial stuff. It doesn't go to 

22 the weight of the assault, the misdemeanor assault. It 

23 doesn't go to the weight of the murder charges. It 

24 doesn't go to the weight of the charges regarding the 
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1 fractures. She has been, even in the State's VIew, 

2 astonishingly candid about the bruising, about the 

3 grabbing, about the facial injuries, all of which are 10 

4 to 30-year sentences, as we know. 

5 MR. BROWN: Right. State v. Duff supports the 

6 State's position, in that the Court allowed admission of 

7 an assault against a defense alibi witness five years 

8 before the trial. And the Court said that that was 

9 relevant to show the witness' interest testifying in favor 

10 of the defendant, the physical violence by the defendant 

11 against that witness. In this case we're talking about 

12 assaults in the same time period basically as the alleged 

13 crimes. 

14 THE COURT: Okay. Based upon what I've heard, and 

15 based on this witness's testimony, I am going to deny the 

16 State's motion at this time. It doesn't mean that the 

17 door might not be opened by another witness. And let me 

18 tell you why. This witness testified extremely 

19 consistently with her police statements; however, there 

20 were some inconsistencies that were pointed out. I would 

21 certainly allow this testimony if she came in and 

22 testified substantially differently from her statements 

23 that she gave to the police. She spoke with the police 

24 twice on November 9th before she had some initimate 

i 
I L ________________________________________ J 
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contact with Mr. Evans. She left the State of New 1 

2 Hampshire soon after all of this happened. Now, there lS 

3 some -- certainly, some evidence that he attempted to 

4 exert some influence over here. There is not sufficiently 

5 clear evidence that he -- he has abused her and coerced 

6 her into changing her statements. And there are also 

7 sufficient other explanations of why she needed to be 

8 minimizing her testimony here today. And because of the 

9 other reasons, the relevance of the proffered testimony is 

10 substantially outweighed by the danger of unfair prejudice 

11 at this time. That ruling can change, depending on the 

12 testimony. 

MR. BROWN: 

THE COURT: 

Okay. 

Thank you. 

13 

14 

15 

16 

MR. CRONHEIM: Thank you. 

MR. BROWN: Thank you. 

17 [End bench conference] 

18 

19 

20 

THE COURT: 

MR. BROWN: 

THE COURT: 

21 your patience. 

Mr. Brown? 

Thank you. 

Thank you, ladies and gentlemen for 

22 REDIRECT EXAMINATION [By Mr. Brown]: 

23 

24 

Q Ms. Bortner, I want to begin by talking about that 

incident on the couch when you returned from work 
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20 Q 

21 

22 
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24 Q 

22 

on that Wednesday night. And we went over 

yesterday what you told Sergeant White. On 

December 19th, 2000, when you talked to Sergeant 

White, where had you been living immediately before 

that? 

Rochester, with Jen. 

And you'd been living in Texas? 

Oh, In Texas. 

bit. 

Yeah, I just went there for a little 

Didn't you leave for Texas a day or two after 

Kassidy's funeral? 

That day of the funeral. 

Her funeral was November 18th? 

That Saturday, yes. 

And you were in Texas continually from November 

18th until December 19th? 

Yes. 

You weren't with the defendant during that time? 

No. 

In fact, you were in touch with the attorney 

general's office and the state police about you 

coming back up to ---

Yes. 

-- New England? Who picked you up from the 
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2 A 
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14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 

24 A 

airport? 

Jim White. 

And who gave you a ride to Concord? 

Jim White, because they were questioning me the 

next morning. 

Did he pick you up very late? 

Yeah. 

And where did you stay the night before your 

interview with Jim White? 

A hotel with Jim White. 

Different rooms? 

Different rooms, yeah. Obviously. 

23 

Okay. All right. And as we went over yesterday, 

you didn't mention the throwing of the mug with 

him? 

No. 

Now, when you met with myself and Attorney Delker 

in November, do you remember that meeting? 

Yes. 

That was at your attorney's office? 

Yes. 

Before you met with us in November, how many months 

had you spent with Chad Evans? 

Nine months. Was it nine? 



1 Q 

2 

3 A 

4 Q 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

11 

12 A 

13 

14 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 
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24 

I think you said January of last -- January of 2001 

To August. 

until August. 

Yup. 

So it was after that time, that contact that you 

told us that there was a mug involved, right? 

Yes. 

Now, you were just asked by Attorney Cronheim, in 

that time period when you were secretly living with 

the defendant, did you and he discuss this case? 

No. We discussed him going to jail and how it's 

not fair. But we didn't get into details about the 

case. 

You didn't go over your statements with him? 

No. 

You spent nine months with him, right? 

Yes. 

He was facing -- at the time he was facing a murder 

charge, right? 

Yes. 

He was -- you were living secretly? 

Yes. Well, all of our friends knew pretty much. 

You were making efforts to make sure the police 
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1 didn't know, right? 

2 A Yes. 

3 Q You were untruthful with Sergean White when he 

4 contacted you? 

5 A Yes. 

6 Q You told him you weren't having contact with Chad? 

7 A Yes. 

8 Q Yesterday, you talked about Jeffe Marshall. You 

9 testified about Kassidy being returned to you with 

10 makeup on her face? 

11 A Yes. 

12 Q And that makeup was covering a bruise, you said? 

13 A Yes. 

14 Q In your five interviews with the police, between 

E 15 
8 

I 16 • • • 

November 9th and December 19th, how many times did 

you mention this makeup covering a bruise? 
m w 
m 17 A ~ 

~ I don't think I remembered it 'til I got my 
a a w 
~ 18 ~ 
~ 

thoughts together afterwards. 
0 z 
W 
Q 

® 19 Q So In the time period, say, from when you went 

20 to Texas, you had a months' time by yourself, 

21 right? 

22 A Yes. 

23 Q And you didn't tell anyone about it from the State? 

24 A No. It's hard to tell something when they think 
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26 

the other person did it and they really don't want 

to hear anything else. 

Is that a no? 

They may say that ---

But that's the way it was. No, I didn't say that. 

I didn't say anything about it to anybody. 

Well, you told them other things about Jeffe 

Marshall? 

But I didn't remember anything else at the time. 

My mind I was so confused. It's not easy to be 

without her, especially her being murdered. Your 

mind isn't all there. It took me a long time to 

have a clear conscience. It really did. And I 

still don't. 

really hard. 

It's been a year now, and it's still 

So during that time when you were with the 

defendant, things became clearer to you? 

Actually, it was becoming more clearer when I 

started going to church and I became Christian and 

just God's helped me have a clear mind through all 

of this. He really has. 

About the bruises on Kassidy's face: You testified 

that you didn't see the bruises that are depicted 

in that photograph. 

No. 
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27 

Do you remember talking about that with Angela 

Blodgett? Do you remember when she showed you that 

photograph? 

She did not show me that same photograph. 

Was it a similar photograph? 

I don't think so. 

Well, describe the photograph that she showed you. 

She -- I hardly remember the photograph that she 

showed me. 

Was it of your daughter after she died? 

Yes. Angela was in the picture. It was a picture 

like right after she died, I think. 

Did that picture have similar bruising? 

Yes. They didn't look as bad as the one yesterday. 

Okay. When you talked to Angela, did you tell her 

that Kassidy had her bangs down so you wouldn't be 

able to see anything in that area? 

Yes. 

Her hair was where around her face? I mean, could 

you see any of her forehead? 

Right down here, probably. 

Do you remember her asking you: Do you think that 

they weren't there when you dropped her off, or is 

there a possibility that they were there and you 
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28 

didn't notice them? 

didn't notice them. 

Yes. 

And your answer was: Maybe I 

Do you remember that? 

You didn't -- you didn't say they definitely 

weren't there. 

notice them? 

You said it's possible you didn't 

Yes. That picture didn't look -- it was way worse 

on the side of her face than her forehead in that 

picture yesterday. 

Let me ask you, did you ever witness the defendant 

cause injury to Kassidy's leg? 

No. 

Did you ever see her walk -- her walking, being 

impeded because he did something to her leg? 

No. 

Did you ever tell Jeffe Marshall that the defendant 

hurt Kassidy's leg? 

No. 

That didn't happen? 

No. 

What are your feelings for the defendant today? 

I love him and miss him. 

When you were charged In this case in November, who 

posted your bail? 
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My church. Friends from church. 

And on your bail, what did you list for an address? 

I used Nicole Harvey's address for my mail, because 

I don't have a mail box at my apartment. 

her address. 

You can't receive mail at your apartment? 

But I put 

No, I don't have a mailbox there. It's seasonal 

rentals. It's only 'til May. I can get a PO box, 

but I just haven't had really enough money right 

now to do that. I've just been strapped, with all 

this court and not being able to go to work and 

stuff, also, as much. 

So for the bail you used Nicole Harvey's address? 

Yes. 

Who is Nicole Harvey? 

Chad's sister. 

And where did you stay -- where have you been 

staying during the trial? 

I've been sleeping over their house. 

Nicole's house? 

Yeah. 

Your friend, Shannon Gagne, did you talk to her 

after Kassidy died? 

Yes. She went to the police where I was at. 
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You talked to her about the case? 

I might have. I don't remember. It was like maybe 

a couple of days after. 

Did you talk about Jeffe Marshall and Jennifer with 

her? 

I might have. 

You don't remember? 

I don't remember what I said to anybody afterwards, 

to tell you the truth. 

You remember saying to Shannon about Jeffe and Jen: 

They're both so good with Kassidy. 

sister would never do this to me. 

MR. CRONHEIM: Objection. 

THE COURT: Basis? 

MR. CRONHEIM: May we approach? 

THE COURT: Yes. 

I know my 

17 [The following is a discussion at the bench] 

18 

19 

20 

21 

MR. CRONHEIM: Hearsay objection. 

MR. BROWN: I asked her if she had a conversation 

with Shannon about Jeffe Marshall. She said she couldn't 

remember. I think I'm able to ask her if she remembered 

22 that statement. 

23 MR. CRONHEIM: I think it's beyond the scope of 

24 cross. 
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1 THE COURT: Objection's overruled. 

2 [End bench conference] 

3 [By Mr. Brown]: 

4 Q So you recall saying to Shannon about Jeffe 

5 Marshall and Jennifer: They're both so good with 

6 Kassidy, I know my sister would never do this to 

7 me. I know Jeffe would never do this to me. 

8 A I don't remember saying that. 

9 Q Do you remember saying to Shannon about Jeffe and 

10 Jennifer: They're both wicked good with Kassidy. 

11 Kassidy loves going over there. 

12 A No, I do not. 

13 Q And Shannon's a friend of yours? 

14 A She was -- I can count how many times I've hung out 

15 with her. She wasn't that good of a friend of 

16 mine. Just a lot of people afterwards just were 

17 trying to get information from me, and trying to 

18 just figure out what happened. 

19 MR. BROWN: No further questions. 

20 THE COURT: Mr. Cronheim, any recross? 

21 A RECROSS-EXAMINATION [By Mr. Cronheim]: 

22 Q Mr. Brown spoke with you about the conversation 

23 with him on November 5th, where you told him that 

24 you'd thrown the mug at Chad in that fight on 
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Do you remember that? 

You had been with Chad, then, for part of November, 

correct? 

Yes. 

And been with Chad in October? 

Yes. 

You had been with Chad in September? 

Yes. 

And you still spoke with Mr. Brown to tell him 

about that, correct? 

Yes. 

Mr. Brown talked to you, too, about this secret 

life that you had. You started to say that you 

told your friends. 

Yes. 

Did Michelle and Bruce Truell know? 

Yes. They came and visited us a couple of times, 

also. 

Did Vanessa Mansson know? 

Yes. 

Did Michelle and Bruce's parents know? 

I think so, yeah. I believe we told them. 

Did Eric Lepisto know? 

--------------------J 
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Yes. 

So a whole number of people in the Keene and 

vermont area were aware that you and Chad were 

together? 

Yes. Yeah, Mary Bullard was with us. Also, she 

was there with us the whole time. So we weren't 

just by ourselves the whole time. 

Now, the State asked you, the prosecutor asked you 

if you loved Chad. You said yes. 

Yes. 

Chad's told you to tell the truth? 

Yes. 

Would you lie under oath simply because of your 

feelings for Chad? 

No, never. 

Now, you were living with Chad, and you indicated 

that you were using his sister's address for mail. 

Did Chad Evans ---

I didn't use her address for mail until I got my 

own apartment in Weirs Beach. 

But that's information on the bail slip? 

Yeah. 

Did Chad tell you to do that? 

No. 

i 

-------------------------------------~ 
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1 Q Who made that decision? 

2 A Me. Actually, the person from church who bailed me 

3 out was like what address should I put? And just 

4 said, oh, just put this address 

5 Q Now, you're currently staying with Nicole through 

6 this trial? 

7 A I'll probably sleep at my house tonight if I don't 

8 have to come back here tomorrow. 

9 Q Would you stay in Jeffe Marshall's house tonight? 

10 A Never. Never, ever. 

11 MR. CRONHEIM: Thank you. 

12 THE COURT: Okay. Thank you, ma'am. You may step 

13 down. 

14 MR. BROWN: The State next calls Sergeant James 

15 White. 

16 THE COURT: Okay. Remain standing for a moment, 

17 please, and face Mr. Brown. 

18 MR. BROWN: May we approach for one second? 

19 THE COURT: Surely. Sorry. Hold on one second. 

20 please step aside next to the bailiff for me. Thank you. 

21 [The following is a discussion at the bench] . 

22 MR. BROWN: I think I left his folder out in the 

23 anteroom. 

24 THE COURT: Oh. 
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1 MR. BROWN: Can I just go back there? 

2 THE COURT: Yes. 

3 MR. BROWN: Okay. 

4 [End bench conference] 

5 MR. BROWN: Thank you, your Honor. 

6 THE COURT: Okay. Thank you, sir. Remain standing 

7 and face Attorney Brown, please. 

8 
A JAMES WHITE 

9 was called as a witness, and having been first duly sworn 

10 on oath, was examined and testified as follows: 

11 DIRECT EXAMINATION [By Mr. Brown]: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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Q 

A 

Q 

A 

Q 

A 

please be seated. Would you please introduce 

yourself to the jury? 

Hi. My name is James White. 

Common spelling of White? 

Yes, W-h-i-t-e. 

Thank you. What do you do for work? 

I'm a detective-sergeant with the New Hampshire 

State Police, and I'm currently assigned to the 

major crime unit, in Concord. 

How many years have you been a police officer? 

Just over 19 years. I've got a little over 12 

years with the New Hampshire State Police and over 

seven years with the York, Maine Police Department. 

------------------_._--
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Of your years with the New Hampshire State Police, 

how long have you been in with the major crime 

unit? 

A little over three and a half years. 

What is your educational background? 

Got an Associates Degree in criminal justice, and a 

Bachelor's Degree in general management. I've 

attended police academies in both New Hampshire and 

Maine. 

Can you tell us what the major crime unit is? 

The primary responsibility of the major crime unit 

is is death investigations, homicide 

investigations. We also do police-involved 

shootings. But the vast majority of what we do 

lS is homicide investigations. 

Were you involved in the investigation of Kassidy 

Bortner's death? 

Yes, I was. 

When did you become involved? 

On November 9th of 2000. 

What was your role in the investigation? 

Initially, I was assigned as the lead investigator 

to represent the State of New Hampshire. The case 

had originated in Maine, so I was assigned to be a 
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liaison for the State of New Hampshire and 

represent New Hampshire, any interest New Hampshire 

may have in that case. 

When you got to the Kittery Police Department on 

this case, how many different agencies were 

involved? 

Several different agencies. At that time, it was 

the Kittery Police Department, the Maine State 

Police, the Maine Attorney General's Office, New 

Hampshire State Police, eventually the Rochester 

Police, and the New Hampshire Attorney General's 

Office, amongst others. 

Why so many agencies? 

Because it did cross state lines. It involved New 

Hampshire, as well as Maine. That's why. 

Can you tell us your responsibilities as a lead 

investigator of homicide? 

A lead investigator helps to direct and coordinate 

the investigation, acts as a liaison with other 

agencies, and represents, in this case, the New 

Hampshire State Police interests, directs other 

investigators to conduct interviews, collect 

evidence, things along those lines. 

Can you tell us the major investigative steps taken 
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1 the case? 

2 A No, not in the first few days. 

3 Q I'm going to ask you about November 16th of last 

4 year. In regard to that -- this investigation, 

5 what did you do that morning? 

6 A On the morning of November 16th, myself and 

7 Detective Angela Blodgett, from the Maine State 

8 Police, met with Amanda Bortner at the Kittery 

9 Police Department. 

10 Q And how -- how was that interview documented? 

11 A That interview was videotaped. 

12 Q Why were you involved in that interview? 

13 A At that point in the investigation, I had not had 

14 an opportunity to meet Amanda, so the primary 

15 purpose of that interview was for me to meet 

16 Amanda, introduce myself so that she would have a 

17 point of contact with New Hampshire authorities. 

18 And that was -- that was the primary purpose. 

19 Q Roughly, do you know how long that meeting lasted? 

20 A Probably less than an hour. It wasn't a real 

21 lengthy meeting. 

22 Q In talking with Amanda during that interview, did 

23 she tell you her intentions on what she was 

24 planning to do? 
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on November 9th and November 10th? 

There were -- it's very important in the initial 

stages of an investigation to interview as many 

people as possible that might be able to prove 

information about a particular case, no matter what 

it is. In this case, interviews were conducted, 

several interviews were conducted over those two 

days. A search warrant was also obtained. A 

search was done in Kittery at the home of Jeffe 

Marshall. And on the 10th, a search warrant was 

obtained for Chad Evans' home in Rochester, and 

that was conducted, as well. 

Any other objects or things searched in those first 

couple days? 

Also searched, I'm not sure if it was the next day, 

but within the first few days, was Chad Evans' car. 

You said you got a search warrant for the 

defendant's house in Rochester. How -- how was it 

that you had authority to search the house in 

Kittery? 

The house in Kittery was searched by consent, 

consent of Jeffe Marshall, Jennifer Conley, and 

Amanda Bortner, as well. 

In that first few days, were any arrests made in 
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1 narrowly asking questions, and I was not going to follow 

2 up on it. 

3 MR. SISTI: Again, there's no indicia of 

4 reliability. There's nothing there. I mean, there's a 

5 whole situation with regard to her hearsay statements 

6 being placed in evidence with her, who just came off the 

7 stand testifying that she was absolutely confused, she 

8 didn't know what to do. I mean, again, this is -- this is 

9 an objection where the Court can exercise discretion where 

10 there is not a sufficient reliability to be able to hand 

11 down any exception that's carved out. 

12 THE COURT: The objection's overruled. 

13 MR. SISTI: Thank you. 

14 [End bench conference] 

15 [By Mr. Brown]: 

16 Q You told us her intention was to do what? 

17 A Was that day she was with a friend, and they were 

18 going to go to Buckfield, Maine, where her -- where 

19 Amanda's mother was living to make funeral 

20 arrangements for Kassidy. And, also, she we had 

21 talked about her staying with Chad, which she had 

22 been doing up until that point. And she said that 

23 she didn't want to do that any longer. She didn't 

24 want to stay with him. 
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That day she was going with a friend up to 

Buckfield, Maine, to make some funeral 

arrangements. And we had also talked about Chad 

Evans, and she had said at that point that she 

didn't want to have any more contact with him, 

didn't want to stay with him any more. 

MR. SISTI: Your Honor, I just want to ask if I 

8 could approach the bench at this time. 

9 THE COURT: Sure. 

10 [The following is a discussion at the bench] . 

11 MR. SISTI: I guess I let one by. But I have to 

40 

12 say, judge, that unless they're going to utilize the prior 

13 statements for purposes of showing some inconsistencies 

14 and they make offers of proof with regard to that, I'm 

15 objecting to any and all comments from any and all 

16 statements that Amanda would have made to James White. 

17 THE COURT: We'll, we can only go one question at a 

18 time. 

19 

20 

21 

22 

23 

24 

MR. 

THE 

MR. 

to strike 

MR. 

SISTI: 

COURT: 

SISTI: 

it. 

BROWN: 

Right. 

So what's your objection to this one? 

Well, again, it's hearsay, and I move 

I think it falls under the hearsay 

exception of her statement of future intent. I was very 
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She was very upset. 

After November 16th, what contact did you have with 

Amanda? 

We spoke by telephone on at least a couple of 

occasions, including mid-December she was going to 

be flying -- she had gone to Texas. She had flown 

down to Texas with a friend. She was going to be 

flying home just before Christmas, and we talked 

about picking her up at the airport. As a matter 

of fact, the day that -- which was the 18th of 

December, the 18th, she called me from Atlanta 

Airport and said that her flight 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Objection to him --

Sustained. 

Thank you. 

16 [By Mr. Brown]: 

17 Q Did you end up picking up Amanda Bortner? 

18 A I did. 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

When and where? 

Myself and Sergeant Forey from the state police 

major crime unit, we picked her up at Boston's 

Logan Airport at about midnight or one o'clock on 

the early morning hours of the 19th of December. 

Sergeant Forey, what's her full name? 
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1 Q Do you remember what time your interview with her 

2 ended on November 16th? 

3 A I believe it was shortly after noontimej between 

4 noon and one o'clock. 

5 Q What happened on the evening of November 16th? 

6 A On the evening of November 16th, we obtained an 

7 arrest warrant for Chad Evans, and also a search 

8 warrant for his home in Rochester, a second search 

9 warrant. 

10 Q Did you participate in executing those warrants? 

11 A Yes, I did. 

12 Q Who was present at the Evans home when you arrived? 

13 A There were family members, Chad's family members, 

14 and Amanda was there, as well, Amanda Bortner. 

15 Q Can you tell us about your contact with Amanda at 

16 the house? I mean, not what was said, but what you 

17 observed. 

18 A When we went into the home, she was ln the upstairs 
~ 

~ 
~ 

19 bedroom, the master bedroom. 
«) 

20 Q And can you describe what she was doing? 

21 A She was she told us she was getting 

22 MR. SISTI: I'm going to object. 

23 [By Mr. Brown]: 

24 Q What was her emotional state at the time? 
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that? 

I drove her from there to Springvale, Maine, where 

she had left a car so that she could retrieve that. 

What did she tell you her intention was as far as 

her living arrangements in the future? 

She -- at that point, her intent was to stay with 

friends, not Chad, and she also had planned on 

going back to Texas at some point. 

Did you stay in touch with Amanda after December 

19th? 

I had just a few contacts with her after December 

19th; one in person, or a couple in person, and 

maybe two or three by telephone. 

Can you set a time line? What months of the year 

did you have contact with her? 

In January, myself and Sergeant Susan Forey, we 

spoke with her in Newport, New Hampshire, once. We 

spoke by telephone, I believe, just one other time, 

in January. And then I believe my next direct 

contact by telephone was in April of 2001. 

All right. During those conversations with her, 

did the subject of her having contact with the 

defendant come up? 

Yes, it did. 
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Susan Forey. 

From Logan Airport, where did you go? 

We went to Concord, New Hampshire, and got Amanda a 

room at the Marriott Court Yard, In Concord. 

Did you end up staying in a room there, as well? 

Yes, I did. 

What happened during the day time hours of December 

19th? 

Early morning, about I believe it was around 

nine o'clock on the 19th, I drove Amanda from the 

Court Yard Marriott to the attorney general's 

office for an interview. 

Who met with her that day? 

She met with Mr. Delker and Christopher Carter who 

is another senior assistant attorney general. 

Did you end up talking with Amanda one on one? 

Yes, I did. 

Can you describe the tenor of your meeting with 

her? 

The meeting went very well. We had a very good 

rapport. Our relations was very good between 

Amanda and I, and we had no problems, whatsoever. 

When you were done with the interview at the 

attorney general's office, what did you do after 
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1 [End bench conference] 

2 [By Mr. Brown]: 

3 Q What was her answer to your questions about her 

4 having contact with the defendant? 

5 A She said why would I do that? And when I pursued 

6 that, she said she hadn't had any contact with 

7 Chad, nor had anybody attempted to contact her on 

8 his behalf. 

9 Q Was there a conversation with Amanda where she said 

10 she was in Texas? 

11 A Yes, there was. 

12 Q When was that? 

13 A I believe that was on April 6th of 2001. 

14 Q So you're talking to her, and did you do any 

15 research on that call? 

16 A Yes, I did. 

17 Q What did you do? 

18 A Obtained telephone toll records through the 

19 attorney general's office. And based on those 

20 telephone toll records, I learned that that 

21 telephone call, when I had spoken with Amanda, it 

22 actually originated in New Hampshire and not Texas. 

23 Her return call to me came from New Hampshire, not 

24 Texas. 
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What did you ask her? 

I asked her if she ---

MR. SISTI: 

THE COURT: 

Can I just object at this point? 

So far, it's not hearsay, so I'll 

5 overrule the objection. 
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6 MR. SISTI: I believe his statement may be hearsay, 

7 judge. 

8 MR. BROWN: It's not for the truth, your Honor. 

Could I see counsel? 9 THE COURT: 

10 [The following is a discussion at the bench] 

11 MR. CRONHEIM: His answer is going to be that he 

12 asked her several times if she was having contact with 

13 

14 

15 

Chad, and she said: No, I'm not. That's not for the 

truth. That's not the truth. 

MR. BROWN: That's not a truthful statement that 

16 he's making. 

17 THE COURT: No, the question is about hearsay, 

18 it's not assertion. 

19 

20 

21 

22 

23 

24 

MR. CRONHEIM: It's an out-of-court statement. 

Doesn't have to be an assertion. It's an out-of-court 

statement. 

THE COURT: Yes, it does absolutely have to be an 

assertion. So the objection is overruled. 

MR. CRONHEIM: All right. 
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1 A Yes, we did. 

2 Q What investigation did you do? 

3 A There had been many allegations that there was 

4 contact between Chad and Amanda, and that was what 

5 we were pursuing was to determine if there had been 

6 contact. And as a result of investigation, we 

7 did -- did show that there was contact between Chad 

8 and Amanda. 

9 Q Did you determine a specific area where they were 

10 living? 

11 A The Keene, New Hampshire, area and, also, the --

12 just over the line into Vermont, the Brattleboro 

13 area, and south from there. 

14 Q What were you looking for in the Vermont area? 

15 A The information we had was that they were living in 

16 a trailer in the woods, and that's what we pursued. 

17 We did some fly overs with a helicopter to try to 

18 see if we could locate that trailer. 

19 Q Did you see anything fitting the description? 

20 A We did find a -- we did find a trailer. It looked 

21 like a camper shell in the woods that was to the 

22 rear of Chad's grandparent's farm. 

23 MR. SISTI: This is State's Exhibit 22, for ID. We 

24 have no objection, your Honor. 
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Were you able to determine where in New Hampshire 

the call came from? 

It came from a number that was to Vanessa Mansson 

in Keene, New Hampshire. 

Did you see Amanda in August of 2001? 

Yes, I did. 

Where did you see Amanda? 

I saw her at the Brattleboro, Vermont, Pizza Hut, 

where she was working. 

And why did you go there that day? 

To serve a grand-jury subpoena. 

Can you tell us about your contact with her? 

did you observe of Amanda that day? 

What 

I was there that day with Sergeant Kelly McClare, 

who is also from the major-crime unit, and Amanda 

arrived right around, I believe, six o'clock that 

evening. And in all my past contacts with Amanda, 

she was always very well groomed and hair always 

done up nice. That day, her hair was kind of 

greasy and matted. She wasn't well kept at all. 

It was not the Amanda that I had been used to 

seeing. 

Around that time, did you do an investigation into 

Amanda and the defendant's living situation? 
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and show the jury the pictures? 

MR. SISTI: Your Honor, may we shift for purposes 

3 of the demonstration? 

4 

5 

THE COURT: 

MR. SISTI: 

Sure. 

Thank you. 

6 [Witness away from witness stand] 

7 

8 

9 

10 

11 

THE WITNESS: This depicts the farm here, the field 

out behind, and the wooded area. There was a power line 

that runs along the right-hand side there. And this 

depicts the camper shell. There's a -- here you see this 

large, dead tree. It's -- you can pick it out in this 

12 photograph right here, but that was in the area right back 

13 here. And this depicts the farm field behind. And this 

14 would be a camper shell which was out in this area, 

15 approximately this area, off in the power lines. Again, 

16 that had previously been land marked for us [inaudible]. 

17 [By Mr. Brown]: 

18 

19 

20 

21 

Q 

22 ~ 

23 

24 

Q 

We've already talked about phone records. I'm 

going to ask you about other phone records in this 

case. As part of the investigation, were telephone 

toll records subpoenaed? 

Yes, they were. 

And I'm talking about November, 2000. What -- for 

what telephone numbers were records subpoenaed? 
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1 THE COURT: Okay. May be marked as a full exhibit. 

2 A [State's Exhibit No. 22, aerial picture of Vermont 

3 property, received in evidence] . 

4 MR. SISTI: This is State's 23 for ID. We have no 

5 objection, your Honor. 

6 THE COURT: Okay. They may both be marked as full 

7 exhibits. 

8 
A 

[State's Exhibit No. 23, aerial picture of camper at 

9 Vermont property, received in evidence] . 

10 [By Mr. Brown]: 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

Sergeant, I'm going to first show you State's 22. 

Do you recognize what's depicted? 

It depicts Chad Evans' grandparents' farm. I'm not 

sure of the name of the town, I believe it was 

Gilford or Gilford Center. 

In Vermont? 

In Vermont. 

And State's 23, what's depicted? 

That depicts the camper shell in the woods out 

behind the farm. 

Did you see anything else that looked like this on 

that property? 

No, we did not. 

With the Court's permission, could you step down 
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1 Can you tell us what these charts depict? 

2 A These charts depict telephone calls from Chad 

3 Evans' home, and, also, from Jeffe Marshall's home, 

4 and various calls were made either between the two 

5 homes or to various numbers there on November 8th 

6 and 9th. 

7 Q I'm going to ask -- I'm going to ask you to take a 

8 look at some of these calls. Defense may ask you 

9 about others. What I have here is State's 64. 

10 MR. SISTI: Your Honor, may we shift over? 

11 THE COURT: Sure. 

12 MR. SISTI: Thank you. 

13 MR. BROWN: Can everyone see this? 

14 [By Mr. Brown] : 

15 Q Sergeant White, can you tell us, number one, on 

16 which day on this chart 

17 THE COURT: Just make sure you're not standing in 

18 front of the chart so these jurors here can see it. Thank 

19 you. 

20 [By Mr. Brown]: 

21 Q -- November 8th, 2000, and there are other charts 

22 with the other hours on November 8th. But can you, 

23 using the chart, show us the telephone activity 

24 between Chad Evans' phone and Jeffe Marshall's 
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1 A For Jeffe Marshall's home, and for Chad Evans' 

2 home, as well. 

3 Q Cell phones, as well? 

4 A I believe initially it just reflected the home 

5 phones and reflected cell phone calls on there. 

6 But just initially the subpoena for the homes, the 

7 home phone numbers. 

8 [Counsel conferring - not transcribed]. 

9 MR. SISTI: This can go in without any objection. 

10 THE COURT: Okay. We'll mark them as full 

11 exhibits. 

12 A [State's Exhibit No. 63, telephone call chart, received 

13 in evidence] . 

14 A [State's Exhibit No. 64, telephone call chart, received 

15 in evidence] . 

16 A [State's Exhibit No. 65, telephone call chart, received 

17 in evidence] . 

18 A [State's Exhibit No. 66, telephone call chart, received 
;;' -, 
" u 

19 in evidence] . 
0 

20 A [State's Exhibit No. 67, telephone call chart, received 

21 in evidence] _ 

22 [By Mr. Brown] 

23 Q What I have here, sergeant, are five charts. If 

24 you can step down so you can take a look at these. 
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8:07 P.M., and that's for 11 minutes and three 

seconds. 

Is there any other phone contact between those two 

numbers that night? 

No. 

Let me ask you about another call. Is there any 

contact between the extension at Perfume Mania, in 

Kittery, with the Evans' home phone number? 

Yes, there is. That's right here from the Evans 

home to Perfume Mania at 7:58 P.M., and it was for 

7 minutes and 49 seconds. 

Is there an earlier call from Perfume Mania to the 

Evans home, as well? 

Oh, sorry, yes, there is, from Perfume Mania to 

Evans' home at 7:54 P.M., and that's for four 

minutes and two seconds. 

And now I'm going to move on to phone activity on 

the morning of November 9th. This is State's 65. 

The third entry, what does that column reflect? 

A call from the Department of Health and Human 

Services, In Rochester, to Evans' home at 9: 06 

A.M., and that's for 45 seconds. 

here. 

This call right 

What does the call on line 20 reflect? 
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phone, if you can? 

This would be who the call was from, this call 

here, and this is the call -- to who it was going 

to. For instance, here you have a call from Evans' 

cell phone to Marshall's cell phone at 4:56 P.M., 

for 15 seconds on November 8th. There's a call 

from Evans' cell phone here to the Marshall home at 

4:56 for a minute and 10 seconds. 

Can you, using this highlight, can you just 

highlight underneath the text? 

[Witness complies]. 

Okay. What's the next contact between those two 

phones? 

The next contact, again, from Evans' cell phone to 

the Marshall home at 5:44 P.M. for 10 minutes and 

59 seconds. 

Okay. What's the next phone call? 

The next, this one shows there was no connection at 

6:39. At 6:, 40 there's a call from Evans' home to 

the Marshall home, and for 19 minutes and 19 

seconds. And then it appears here the Evans home 

to the Marshall home at 7:47 P.M., and that for 7 

minutes and 55 seconds. And then we have another 

one from the Marshall home to the Evans home at 
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1 [The following is a discussion at the bench] . 

2 MR. SISTI: If we could just take a quick break. 

3 I've got two messages that were just handed to me. 

4 THE COURT: Why don't we just take the morning 

5 break? 

6 MR. SISTI: Okay. Thanks. 

7 [End bench conference] . 

8 THE COURT: All right. Ladies and gentlemen, we're 

9 going to take the morning break at this time for about 15 

10 minutes. Just leave your notebooks right on your chairs. 

11 And, again, please don't discuss the case, yet, amongst 

12 yourselves, and do not decide the case until you've heard 

13 all the evidence. And we'll see you in about 15 minutes. 

14 Thank you. 

15 

16 

THE BAILIFF: All rise, please. 

[Court recesses at 10:22:09 A.M.] 

17 [Court resumes at 10:38:34 A.M.]. 

18 A CROSS-EXAMINATION [By Mr. Sisti]: 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

How you doing? 

Good morning. 

I've got a few questions of you, myself. Let me 

just start out with some of the photography here. 

State's 23. State's 22. These are the Vermont 

landscapes with the camper? 
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A call from Evans' cell phone to the Marshall home 

at 9:47 A.M. for 13 minutes. 

Thank you, sergeant. It looks like there's one 

other entry. Can you highlight any calls from the 

Evans' telephone to the Department of Human 

Health and Human Services in Rochester. 

It would be right here. From Evans' cell to the 

Department of Health and Human Services in 

Rochester at 9:32, for two minutes. 

Is there a second one there? 

Okay. Yes, there is. Another Evans' cell to the 

Department of Health and Human Services at 9:35, 

and that one was for 40 seconds. 

So the time between those calls to Health and Human 

Services to the call to the Marshall home is how 

long? 

From the time he returns the call, 9: 35, it looks 

like the latest to 9:47, 12 minutes. 

Thank you. 

MR. BROWN: 

Resume the stand. 

Sergeant White, I have no other 

questions. Thank you. 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

May we approach for one second? 

Sure. 

Thanks. 
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them say anything else, right? 

No, they did not. 

And they didn't say that Amanda was making them 

do anything else, right? 

No, they didn't. 

In fact, the whole thing was above board. They 

wanted you to know that that was true. It's 

unfortunate, but that was true, right? 

I guess I don't understand. When you say it was 

above board ---

When you asked them questions, they gave you 

answers, right? 

Yes, they did. 

They were not being evasive with you? 

As I said, initially, they were not very willing, 

but once they told us, they cooperated. 

Right. They cooperated. And then they were called 

to a grand jury, right? 

That is correct. 

And they came to the grand jury, right, they 

subpoenaed, they came? 

Yes, they did. 

And they went into the grand jury and they told the 

truth to the grand jury? 
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We spent a lot of time trying to determine if there 

was contact between them, yes. 

Yeah. Actually, the reality is that when you had 

the opportunity to speak to Chad's friends, to 

speak to Amanda's friends about whether they were 

living together, they said they were, right? 

Yes, they did. 

jury, yes. 

That was just prior to a grand 

Okay. And you actually went to them and they told 

you the truth, right? 

The first person we spoke with, Vanessa Mansson, 

initially did not tell us, but decided that she 

would tell us. Ultimately, she did tell us, but 

not -- not willingly. 

Well, I mean, you know, I guess they didn't want to 

hurt their friends. But even though they didn't 

want to hurt their friends, they came to you and 

they told you that they were together? 

We went to them, and, yes, they did finally tell 

us. 

Right. And they didn't say that Chad was making 
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with Chad, and it was contrary to a bail condition. 

do you understand? 

If you're telling me that, yes I understand that. 

All right. So when you were being asked about, you 

know, whether or not there's a bail condition 

problem, and whether or not you had photographs of 

it, Amanda already described she was living in 

Vermont. I know you don't know that. 

I do not. 

But you spent a lot of time on aspects of this 

particular case, right? 

Yes, we did. 

About how many hours do you think you spent on that 

aspect of this case? 

Many, many hours. 

an exact number. 

It would be awfully hard to pin 

This was one of many 

investigations that were ongoing, so it was when 

time allowed, and based on evidence that we 

received. 

Let me ask you something: 

100 hours? 

Definitely. 

Maybe 200, 300 hours? 

Would it be like over 

It would be very hard to characterize. But there 



(') 

1 A 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

60 

To the best of my knowledge, yes, they did. 

So Amanda and Chad's friends, even though it might 

hurt Chad, even though it was a condition of bail 

that he would have broken, they came forward and 

they said, under oath, in front of a grand jury, 

that, yes, Chad, their friend, had broken that bail 

condition, right? 

They came forward. I don't really agree with. 

when they appeared at the grand jury and when we 

did have to pin them down, they did tell us, but 

they didn't contact us about that. 

No, I understand that. 

Okay. 

But when law enforcement came to them, they 

eventually said yes? 

Yes, they did. 

But 

All right. Now, what you also discussed, I really 

don't know this, because witnesses in this case 

have been sequestered, in fact, from the courtroom 

while all other witnesses are testifying. Amanda, 

who just got off the stand? 

know that. 

Yes, I'm aware of that. 

I don't know if you 

Okay. And she also testified that she was living 
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aren't interviews that I conducted, you understand, 

but I know Amanda alleged that they were -- had 

been a spanking by Jeffe Marshall, and that had 

been looked into in more than one interview with 

Jeffe Marshall, and with other people who may have 

information about that. 

Let me ask you: Is Jeffe Marshall to this day 

denying that he did that? 

No, he's not. Excuse me. He's not denying that 

there was a spanking. The result of that spanking 

there's some disagreements on it, discrepancies as 

to whether it caused redness or whether it caused 

bruising. 

Right. A lot of times we call that minimizing the 

injury, right? 

Well, that doesn't only come from Jeffe Marshall, 

that's from others as well. 

Okay. Now, Amanda would say that it wasn't just a 

little red spot, would she? 

Mr. Sisti, I really can't testify as to what Amanda 

said about that. I'm not familiar with that, 

Exactly. My recollection is that, at one point, 

she said it was redness; at another point, it was 

bruising. 
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were -- there were other investigators involved 

beside me, and I suppose if you put the aggregate 

together, it would probably be over 200 hours. 

Okay. Let me ask you: How many hours did you put 

in determining whether or not Jefferey Marshall 

beat Kassidy Bortner black and blue from her 

buttocks down to her knees? 

We put a tremendous amount of investigation into 

the early stages of this -- into the early stages 

of this investigation, both the Maine State Police 

and the New Hampshire State Police. 

Let me ask you this, all right: I understand there 

was lots and lots of time. I'm asking you about 

Jefferey Marshall. How much time did you folks 

focus on whether or not Jefferey Marshall beat 

Kassidy Bortner so hard through her diaper that 

there were black and blue bruises on her buttocks 

and .. [inaudible - coughing]. 

Jeffe Marshall submitted to several interviews. 

And I know that that was one of the issues that was 

covered with him. Other witnesses were also spoken 

to about those injuries, as well. 

There were injuries, weren't there? 

The black and blues alleged by Amanda -- these 
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She wap 

wearing a diaper at the time, and there were marks 

after that spanking. Does that raise any red flag? 

Depending on what those marks were, it could. I 

didn't observe those marks. 

Well, we know you didn't observe those marks. 

Doesn't an investigation where a child is found 

dead in Jeffe Marshall's home on November 9th, 

2000, lend itself to delving into the spanking 

incident in a little bit more detail? 

That incident was delved into with detail. 

very confident that it was delved into with 

sufficient detail to answer that. 

And I'm 

So if Jeffe said it didn't happen that way, would 

that be good enough for you? 

Jeffe described a set of circumstances; Amanda did, 

Chad did, and others involved, I believe Jennifer, 

also. So we spoke not only to Jeffe and took not 

only Jeffe's word, but in considering what 

everybody told us, I'm satisfied with what -- what 

that investigation led us to on that particular 

circumstance. 
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Did you discuss with her in any detail at all that 

particular situation? With you. 

In detail, not that I recall. 

that situation. 

We did speak ab8ut 

Hold on. I'm asking you: Did you discuss that 

situation? 

Yes, I did. 

Okay. Did you discuss that situation in detail 

with Amanda? 

We did discuss that. I'm not sure what you mean by 

detail, but that was discussed, definitely. 

Did you ask her what dates it was that she saw this 

black and blue? 

She couldn't pin down -- she couldn't pin down 

exactly what the date was, but probably within a 

couple of weeks prior to Kassidy's death. 

Well, you know, being hit as a 21-month-old by a 

man that's over six foot tall and over 200 pounds, 

does that raise a red flag at all for you? 

I'm the father of four children, and I believe in 

spanking, as well. So if that's -- as a discipline 

form, no. And I'm over six foot, and I'm 200 

pounds. So that didn't -- didn't raise any 

suspicions, no. 
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1 investigation, right? 

2 A At one point, Amanda described black and blue. She 

3 also related to another individual that it was 

4 redness. 

5 Q Let me ask you: She told you guys that it was 

6 black and blue? 

7 A I believe so. 

8 Q And she told the police, law enforcement, people 

9 that are supposed to be looking into the death of 

10 her child, that Jefferey Marshall beat her child 

11 black and blue shortly before her death, right? 

12 A She did not say that he beat her. It was a 

13 spanking that she spoke to him about that 

14 because she was angry about it, and was satisfied 

15 that -- she was satisfied with that she spoke to 

16 him about that. 

17 Q She was angry because this wasn't some slight, 

18 little injury, right? 

:;) 
19 MR. BROWN: Objection, your Honor. Can we 

" 
~ 20 approach? 

21 THE COURT: Yes. 

22 [The following is a discussion at the bench] . 

23 MR. BROWN: Your Honor, simply because the witness 

24 is the lead investigator doesn't mean that he that they 
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1 Q What does that mean? 

2 A That means that we didn't just take Jeffe 

3 Marshall's word. It was in conjunction with what 

4 Amanda told us, what she had told others about 

5 that, what Jennifer had said about that, and what 

6 Chad, as well, had said about that. 

7 Q How about -- how about Jermey Hinton? Did you talk 

8 to him? 

9 A He was spoken to. I did not speak to him. 

10 Q Well, you know he said that that child was 

11 horrendously black and blue, right? 

12 A I don't know that. I don't know that those were 

13 the words that he used. 

14 Q Well, did he describe a light red mark on her 

15 buttocks? 

16 A I can't say, sir. 

17 Q You don't even remember what he said about that 

18 child's black and blue bruise? 

19 A What he said, specifically, I don't recall. 

20 Q Did Chad just say it was just a light little 

21 bruise? 

22 A No, he described black and blue. 

23 Q Chad described black and blue. Amanda described 

24 black and blue. And this was early on in the 
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1 satisfied with what the results were. I get to delve into 

2 why he was satisfied with that and what he did to satisfy 

3 himself with that. I mean, I can't just say take the 

4 answer. Thank you. 

5 THE COURT: Aren't you offering the Hinton 

6 statements for the truth? 

7 MR. SI STI : I'm asking whether or not he has heard 

8 those statements, whether or not he used those statements 

9 to factor in his result. 

10 THE COURT: Okay. I'm going to overrule the 

11 objection at this point, because it's not being offered to 

12 establish what the person is claiming, but to demonstrate 

13 whether this investigation, on that issue, was thorough. 

14 [Counsel conferring - not transcribed]. 

15 THE COURT: What? 

16 MR. BROWN: Well, it should be made clear to the 

17 jury. It should be made clear to the jury that when the 

18 defense attorney mentions statements of other people, it's i 

19 

20 

21 

22 

23 

24 

not it's not for the truth. 

THE COURT: Sure. 

MR. SISTI: I don't -- that's okay. 

THE COURT: Okay. 

[End bench conference] . 

THE COURT: Ladies and gentlemen, 

I 
I 

! 
I'm going to give I 
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1 can ask him about hearsay statements that he didn't 

2 personally receive. I think this is improper 

3 cross-examination to ask him about things that he did not 

4 personally participate in. 

5 MR. SISTI: I just asked him about Amanda. He did 

6 personally participate in Amanda ---

7 

8 

9 

10 

11 

12 

MR. BROWN: In one interview that barely got into 

the facts of the case. It was Angela Blodgett that 

interviewed her three times in detail. He did talk to her 

on December 19th. But Attorney Sisti's not referring to a 

particular interview. He's just sort of doing an overview 

of the case, talking about witnesses. This witness hasn't 

13 spoken to her directly. 

14 THE COURT: So your objection is hearsay? 

15 MR. BROWN: Yes. 

16 MR. SISTI: It's not hearsay. 

17 THE COURT: How is it not hearsay? 

18 MR. SISTI: It's not hearsay, one, because most of 

19 the material with regard to Jeffe Marshall is not being 

20 offered for the truth of the matter asserted. Two, it's 

21 cross-examination, and impeachment of this particular 

22 witness with regard to his knowledge of the facts when he 

23 says something to the effect of, well, we determined that 

24 it was inconsequential, or we determined that we were 
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Hinton, right? 

I'm sure there was information. For me to recall 

that, specifically, I couldn't say that. 

And you got Jeffe Marshall, right? 

That's correct. 

And Jeffe denies a serious injury, right? 

That's correct. 

And that is contrary to other people's 

observations, correct? 

It depends -- again, it depends on whose opinion 

not opinion, but whose version you want to believe 

regarding that, and what was said about it. It 

does not entirely go against what everybody says. 

No. 

But it does not entirely agree with what everybody 

else says, either. 

Right. It's basically uncontroverted that Jeffe 

Marshall left that mark on that child's buttocks, 

right? 

That's true. 

Okay. That we know for sure, right? 

Yes, we do. 

All right. Now, the gravity of that injury is 

what's in dispute, right? 
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1 you a brief instruction at this time. Oftentimes, 

2 throughout the trial, I may need to give you an 

3 instruction depending on how the testimony comes in. So 

4 let me tell you a little bit about this particular line of i 

5 

6 

questioning. Attorney Sisti is asking this witness about 

statements other people may have made to the police. When 

7 he asks about those statements, you are not to consider 

8 the statements as proof of the facts contained in the 

9 statements, but, rather, you are to use those statements 

10 to assess the investigation that this particular witness 

11 

12 

performed. Okay. Thank you. 

MR. SISTI: Thank you, your Honor. 

13 [By Mr. Sisti]: 
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Okay. So let me get this straight, okay? You 

spoke to -- you, I'm just talking about you, that's 

what I want to talk about. You spoke to Amanda, 

you spoke to Chad, right, about -- about the black 

and blue bruises? 

I did not speak to Chad about that. 

You did not, okay. You got information with regard 

to what Chad would say concerning the black and 

blue bruises, right? 

That's correct. 

You don't recall any information from Jeremy 
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So that would have been the first time that would 

have ever been observed on the body of Kassidy 

Bortner, correct? 

To my knowledge, yes. 

And that would have been when she's in the care and 

the control of none other than Jeffe Marshall, 

right? 

On that specific incident, yes. 

Just so we know for sure, did Jeffe tell you which 

hand he used to hit the child? 

I didn't interview Jeffe, and I am not sure, or I 

can't say, either way, if he indicated which hand 

he used. 

Now, you also understood that Jeffe Marshall was 

caring for this child fairly regularly within four 

weeks of her death, right? 

That's -- that would be correct. 

Did you ever investigate how Kassidy Bortner 

received two large bruises on the back of her head 

while she was in the care and control and custody 

of Jeffe Marshall? 

I'm not aware that she had two large bruises on the 
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1 A That's correct. 

2 Q Okay. And you've done enough cases with regard to 

3 assaults, have you not, where individuals 

4 minimalize their contact with people, right? 

5 A That's true. 

6 Q And sometimes they minimalize it because they want 

7 to avoid criminal activity, criminal involvement, 

8 right? I only touched the guy, when you find out 

9 that there's a broken arm? 

10 A That could be a reason if they are minimizing, 

11 that's true. 

12 Q Right. Now, do you know, or did you establish what 

13 timeframe that was, how recent that was to 

14 Kassidy's death? 

~ 
15 

u 

A The general opinion seems to be, and I'm talking 

t 16 • • • 
about after talking with many people about this, 

m 

'" '"' 17 w 

i? 
was that it occurred some time in that two to 

~ 
18 ~ 

~ 
« 

three-week time span before Kassidy's death. 
'" z 
i(' 

19 Q 
® 

All right. That was two to three weeks before 
« 

" 20 a: 
2 
0 

Kassidy's death. Let me ask you this: Prior to 

21 that two to three-week time period prior to 

22 Kassidy's death, had you gotten any reports of any 

23 people anywhere that Kassidy had ever suffered to 

24 bear bruising on her buttocks before the two to 
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this relative to Kassidy Bortner's death? 

Again, nobody was able to pin down an exact date. 

We had one witness who thought it was as close as a 

couple of days to a few days before, and another 

one, generally again, it seemed to be that two 

to three timeframe, but no exact date. 

Anywhere from three days to two to three weeks 

prior to Kassidy's death? 

That would be correct. 

All right. Prior to the description of -- are you 

saying Amanda did not describe these as being 

significant injuries? Is that what you're saying? 

Not to my recollection, no. 

Do you know if she -- do you know if she described 

them like that to anybody? 

Without reviewing various statements, I couldn't 

say that. My recollection is that she received a 

bump to the head. 

A bump to the head. And did you get information 

that she was returned home after an overnight stay 

at the Marshall home and her condition was one of 

dehydration and starvation? 

Amanda described her -- she described dehydration. 

Said she was very thirsty and actually drank from a 
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1 back of her head. 

2 Q Now, would that be an important fact to look into 

3 and determine whether or not it was intentional or 

4 accidental when you were looking at the homicide 

5 of that very child while she's at Jeffe Marshall's 

6 house? 

7 A If you can give me the incident that you might be 

8 referring to, I could tell you if it was 

9 investigated. 

10 Q Did you investigate a belated story from Jeffe 

11 Marshall that Kassidy Bortner fell from the back of 

12 his truck and struck her head? 

13 A Yes, that was investigated. 

14 Q Did you determine that, in fact, Kassidy Bortner 

15 was injured while in the care and custody of 

16 Jefferey Marshall? 

17 A No, we did not. 

18 
0 

Q You did not. Did you discuss with Amanda Bortner 
~ 
0 

~ 19 
e whether or not Kassidy had received bruises, 

20 significant bruising to her head? 

21 A We did, and I don't believe it was significant 

22 bruising. I think it was described as a bump to 

23 the head. 

24 Q Now, just so we have a timeframe in mind, when was 
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Your Honor, objection. 

Basis? 

Hearsay. I think this goes to a 

4 different situation that we discussed. 

5 

6 

7 

THE COURT: 

MR. SISTI: 

THE COURT: 

Mr. Sisti? 

No, it's the same exact 

Let me see counsel, please. 

8 [The following is a discussion at the bench] . 

9 MR. BROWN: On the questions, he's asking about 

10 positive assertions of witnesses, and it's not in the same 

11 context as the earlier questions about were you aware of 

12 

13 

this and that. I think ---

THE COURT: It sounds like hearsay to me this time. 

14 How is it not hearsay? 

15 MR. SISTI: It's the same it's the same thing. 

16 It's focusing on the adequacy of the investigation of an 

17 event that was significant shortly prior to the death of 

18 the child that we don't believe they adequately got into, 

19 your Honor. 

20 

21 

THE COURT: I'm going to sustain the objection as 

to what Amanda said. You can ask him what he did to 

22 investigate that incident. 

23 

24 

MR. SISTI: 

THE COURT: 

All right. 

In the context of a prior issue was the 
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1 cereal bowl, milk from a cereal bowl. 

2 Q And that there was some great concern as to what 

3 her treatment was like? 

4 A Her concern was that whether she had eaten or not, 

5 I guess, or had enough to drink. But the 

6 dehydration seemed to be Amanda's main focus on 

7 that -- on that description of that series of 

8 events. 

9 Q And that would have been after Jeffe Marshall had 

10 the care and custody and control of Kassidy Bortner 

11 at his home in Kittery, Maine, correct? 

12 A She spent the night there with Jeffe and Jennifer. 

13 Jennifer Conley and Jeffe Marshall, yes. 

14 Q Are you stating that -- that Amanda was with 

15 Jennifer, or are you stating that Kassidy was with 
TI . 
0 

0 16 G Jennifer? 
~ 
00 

17 ~ A ~ 

~ 
I'm stating that Jeffe and Jennifer lived together 

a 
0 
00 

18 -
~ 
~ 

in Kittery, and Kassidy spent the night there with 
~ 
Z 
W 
~ 19 

0 
them. 

~ 

~ 20 Q rr 

~ Right. So Kassidy spent the night with Jennifer 

21 and Jeffe and came home and was in some distress 

22 with regard to dehydration, correct? 

2 3 A That's what Amanda describes, yes. 

24 Q It was obvious, correct? 
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dehydrated. At least that's what's reported by the 

mother, right? 

That's what the mother reports. And, again, the 

exact date of when that happened is not clear. 

That was investigated. 

And I guess what I'm asking you is: To the best of 

your recollection, did you sit down with Jeffe 

Marshall and ask him about those events? 

Did I personally? No. Was that covered? I'm sure 

it was. To what extent, I can't tell you. Whether 

he would even be aware of that, her drinking out of 

the cereal bowl, I'm not sure. 

Well, that's, I guess, what I'm asking you. Are 

you aware whether Jeffe is standing right over the 

child when the child dunked her head into the 

cereal bowl and began to drink the liquid? 

know whether or not that even happened? 

Do you 

Amanda describes that as Kassidy doing that at 

Chad's home in Rochester, not at Jeffe Marshall's 

home. 

Do you know who dropped the child off in Rochester? 

On that day, I do not know. 

So do you know if Jeffe Marshall saw that behavior 

relative to Kassidy, as well? 
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1 definite -- various different versions people gave about 

2 [inaudible - coughing] 

3 one version over the other. 

4 

5 

MR. SISTI: 

THE COURT: 

Okay. 

Okay. 

and why it was that he chose 

6 [End bench conference] 

7 [By Mr. Sisti]: 

8 Q 

9 

10 A 

11 Q 

12 A 

13 

14 Q 

15 

16 A 

17 

18 

19 

20 Q 

21 

22 

23 

24 

Let's get right back to it here. There's no 

question that that is what took place? 

According to Amanda, it took place, yes. 

Is there any evidence to the contrary? 

The only evidence I have of that is what Amanda 

said. 

Well, let ask you this: Did you ask Jeffe Marshall 

and Jennifer about that situation? 

About her -- what I'm aware about that situation is 

that she went home, and Amanda describes her being 

so thirsty that she places her face basically in 

the cereal bowl to drink the milk. 

All right. I guess my question is: You're doing a 

homicide investigation. The child dies at the 

baby-sitter's home, and there is an event shortly 

before the death where the child's brought back to 

the mother from the baby-sitter's home severely 
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truck, if you will, above the door. 

And Jeffe's saying this is totally accidental, it 

was while he was caring for the child, the child 

was in his truck, right? 

That's correct. 

He's saying that: Gee, I guess it's possible she 

could have hit her head, but I, Jeffe Marshall, 

saved her from hitting the ground, right? 

Jeffe says that, as well as another person that's 

there with him. 

And this other person's a fellow named Pierce? 

That's correct. 

And this other person by the name Pierce, by the 

way, described 

MR. BROWN: 

THE COURT: 

Objection. 

Sustained. 

17 [By Mr. Sisti]: 

18 Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

Pierce is his neighbor? 

That's correct. 

Pierce is his friend? 

I don't know that. I know they are neighbors. 

Well, during the course of a homicide 

investigation, when you're trying to determine 

whether somebody's credible or reliable, don't you 
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1 A I do not know that. 

2 Q Do you know if anybody else saw that behavior? 

3 A I do not know that. 

4 Q Do you know if any of that was followed up? 

5 A Again, I did not interview Jeffe Marshall. Whoever 

6 did the interview, that should have been something 

7 that was covered. I'm sure it was, but I don't 

8 specifically recall. Jeffe admitted freely to the 

9 things that he had done, including the spank and 

10 the fall from the pickup truck. 

11 Q Well, okay, let's get back to the fall from the 

12 pickup truck. What did Jeffe say happened with 

13 regard to this so-called accident? 

14 A Jeffe described -- and, again, going from 

15 reports -- that Kassidy had been in the truck and 

16 had rolled forward out of the car seat and had 

17 actually, according to Jeffe and to another person 

18 who was there, she hadn't even struck the ground, 

19 
0 she had been caught, is the way Jeffe described it. 
~ 

~ 20 Q ~ 

2 So there shouldn't be a mark on that child, right, 

21 on her head? 

22 A Not if he caught her, unless she banged her head, 

23 which was possible, and Jeffe said it was possible, 

24 that she had hit her head on the roof line of the 
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Me personally, no, but other investigators did. 

Did they take photographs of anything like 
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nail heads sticking out of floorboards or anything 

like that? 

There were photographs taken, but there were no 

nail heads sticking out of any floorboards. 

So if somebody said that the pin prick marks would 

have been caused by nail heads sticking out of the 

floorboard, you guys during the investigation 

wouldn't have found anything like that? 

We looked into that. There were none at the 

Marshall home like that. And Dr. Greenwald, the 

medical examiner, said that wouldn't be consistent, 

anyway, with those marks. 

Is it your understanding, though, that the injuries 

would have occurred at the Marshall home? 

No, it is not my understanding that that would have 

been the case. 

Let me ask you about that. How much time and 

effort have you put in to determine whether or not 

those particular marks were inflicted at the 

Marshall home? 

The Maine State Police detective -- his name slips 

my mind -- processed the Marshall home and 
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1 try to determine whether or not there's a certain 

2 affinity between the people, whether they're 

3 friendly, whether they're neutral, or whether 

4 they're enemies? 

5 A They were neighbors. And I know they had contact. 

6 I'm not sure what you're getting at, but, yeah, 

7 they were -- they were acquainted on a first-name 

8 basis, and lived right next door to each other. 

9 Q Were they friendly? 

10 A I'm sure they were. 

11 Q Now, you know that the child had a bunch of what 

12 looks like pin prick marks on the bottom of her 

13 feet? 

14 A That's correct. 

15 Q And it's your information, is it not, that those 

16 pin prick marks somehow got on her feet while at 

17 the Marshall residence? 

18 A 
~ 

It's our information that those pin prick marks got 
0 

~ 
~ 19 e there somehow. It hasn't been determined where 

20 they came from. 

21 Q Hasn't been determined. Let me ask you, okay, when 

22 trying to check out where those pin prick marks 

23 would have come from, did you go to the Marshall 

24 home? Did you go to the Marshall home? 
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You're asking me for my opinion as a New Hampshire 

investigator? 

Right. 

In New Hampshire, and, again, the only reason I 

don't know this is because that was a function of 

the Maine State Police, whether they did nor not, 

but that home would be secured at that point so 

that access was controlled to it. 

Right. You would, in fact, the way it works, the 

way it's supposed to work, is that a log sheet was 

made up, right? 

In most circumstances, that's correct. 

Right. And those people that enter the home are 

logged in at specific times. If they take 

something out of the home, that's noted, and so 

forth. You would know who came in at what time, 

who left at what time, why they were there, right? 

That's correct. 

All right. And you wouldn't release that scene 

unless you were satisfied that basically the 

forensic collection had taken place properly, 

right? 

That's correct. 

And whether or not the medical examiner needed 
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have caused those injuries. 
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Okay. When you secure a crime scene, how do you do 

that? 

Initially, when a crime scene is secured, an 

officer is posted there for security so that nobody 

is allowed access to that home. 

On November 9th, 2000, was there an officer posted 

as security at the Marshall home in Kittery, Maine? 

I don't know that. 

Do you know if people were free to come and go as 

they pleased during the evening hours of November 

9th, 2000, at the Marshall home? 

Personally, I don't know that. That would have 

been a Maine State Police function at that point. 

Now, let me ask you as a New Hampshire state police 

detective on major crimes, you've done a lot of 

these things, have you not? 

I've been involved in several cases, yes. 

You've got a child that's found dead at a 

particular scene, a particular home, okay, the 

autopsy hasn't been done yet, all the medicals 

haven't been done yet, okay, and what should you be 

doing about that scene at that point? 
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or could have done to that scene on November 9th, 

2000? 

I have no way of knowing that. 

You don't know if he brought something in or 

brought something out, right? 

I don't know that. 

Now, when the State asked you whether or not Jeffe 

Marshall I'm sorry, the home of Jeffe Marshall 

was entered through a search warrant or consent, 

you said consent, right? 

That's correct. 

Did you ask Chad for his consent to look through 

his house? 

I had no contact with Chad that night, but, no. 

And generally speaking, again, and this is in 

general terms, the preferred method that we use in 

New Hampshire is to obtain a search warrant before 

we search somebody's home. 

I know. I just want to make sure that the jury 

understands that you're not stating that Chad, in 

some way, shape or form, was trying to keep you 

folks from looking at his house, are you? 

I'm not stating that at all. I'm just telling you 

that, again, in New Hampshire, our preferred method 
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1 anything else out of that scene before it was 

2 released? 

3 A Generally speaking, that's correct. 

4 Q Now, were you aware that in the evenlng of November 

5 9th, Jefferey Marshall returned to his home? 

6 A I was not aware of that, no. 

7 Q Were you aware that on November 9th, 2000, Jefferey 

8 Marshall, Amanda, and Jennifer could come and go 

9 from the Marshall residence as they pleased 

10 unimpeded? 

11 A I am not aware of that, and I don't know if that 

12 was prior to or after the scene was processed by 

13 the Maine State Police. 

14 Q Well, again, do you know when the autopsy was in 

15 this particular case? 

16 A I believe it was the next morning, the lOth of 

17 November. 

~ 
18 Q Do you know for sure that the child had not been 

~ 
0 

~ 
~ 19 

@ 
looked at by a forensic pathologist as of the 

20 evening of November 9th, 2000, correct? 

21 A I don't know if she had been looked at, but the 

22 autopsy hadn't been performed at that stage, at any 

23 rate. 

24 Q We don't know what Jeffe Marshall would have done 
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Okay. Let me just ask you something generally 

about this telephone chart stuff. Just in general, i 

when you're -- when you're trying to get phone 

records, it's pretty good if people are doing 

long-distance calls, because you can get them, 

right? 

That's correct. 

And now it's pretty good when people do cell calls, 

because you can get those, too? 

That's correct. 

But when you're doing local calls, sometimes you 

can't pick them up? 

That's correct. 

So just let me give you an example. If there were 

calls, let's say, from Jeffe's home to one of the 

outlet stores at the Kittery Outlet Mall, that's a 

local call, right? 

That's correct. 

And that may be reflected if there's cell-phone use 

being used, right? 

Correct. 

But, of course, that wouldn't be reflected if it 

was just a local land line call? 

Not on those charts, no. 
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1 is to obtain a search warrant before we do a 

2 search. 

3 Q Right. And the right way to do it lS, is once you 

4 get that warrant, and once you get that permission, 

5 you seal off that house, and you put people there 

6 to log people in, keep people out and secure the 

7 sanity of that scene, right? 

8 A That's correct. 

9 Q And you know that's what happened at Chad's house, 

10 right? 

11 A That's correct. 

12 Q But that didn/t happen, did it? 

13 A I don't know that , Mr. Sisti. Maine State Police 

14 conducted that aspect of that investigation. 

15 MR. SISTI: If I could just have a moment. 

16 [Pause in proceedings] 

17 [By Mr. Sisti]: 

18 Q You were shown some charts. These are the phone 

19 call charts? There/s quite a few of them. Let me 

20 just get the numbers off them so we can talk about 

21 the same stuff. Sixty-five, sixty-four, 

22 sixty-three , sixty-six. I think that's where we 

23 are. They all show phone activity, right? 

24 A They do. 

l 
i , 
I , 

'------------------------- -------------------------------------- ~ 
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THE COURT: Mr. Brown, anything further? 1 

2 

3 

MR. BROWN: No questions, your Honor. Thank you. 

THE COURT: Okay. Thank you, sir, you may step 

4 down. 

5 

6 

7 

THE WITNESS: 

MR. DELKER: 

THE COURT: 

Thank you, judge. 

The State calls Jeffe Marshall. 

Can I see counsel at the bench. Mr. 

8 Chagnon, if you would just keep the witness back there. 

9 Thank you. 

10 [The following is a discussion at the bench] . 

11 THE COURT: There was a motion filed by the State 

12 to preclude any testimony about whether or not Mr. 

13 Marshall was offered a polygraph examination. Do we have 

14 a position on from the defense? 

15 

16 

17 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Yeah, we object to it. 

Okay. 

There's a lot of reasons why. We 

18 probably may need a record on it, but ---

19 THE COURT: Okay. Well, why don't we do his 

20 direct, and then we can have a hearing before we do that. 

21 MR. SI STI : Okay. 

22 MR. DELKER: I mean, I suppose we're not going to 

23 get maybe we can do this at the lunch break, because, 

24 depending on the Court's ruling, I may ask him about in 
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Right. I just wanted to be sure of that. So if 

there are some missing calls, let's say, to, for 

instance, from Jeffe Marshall's house to, let's 

say, Jennifer Conley at her place of business at 

the Kittery Outlet Mall, we couldn't tell, one way 

or the other, from those charts, right? 

As you said, only if they were made by cell phone 

versus a land line, if you will, from the home. 

What this does give us, though, is some outline of 

who was on the line and what times and that sort of 

stuff, who would have had the cell-phone number, 

who would have the land-line number, right? 

Correct. 

We don't now what was said. 

No, we do not. 

But we do know what times certain conversations may 

have taken place? 

That's correct. 

We're going to need the actual witnesses in order 

to determine what was said during those time 

periods, correct? 

That's correct. 

MR. SISTI: I think we're all set. Thank you, very 

24 much, for coming in. 

l 
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And what's the name of -- or who do you work for? 

I own a landscaping company, Marshall Brothers 

Landscaping. 

Can you describe your business a little bit? 

We do residentials, commercial landscaping; we take 

care of McDonald's stores, other company stores. 

We put in grass, mow lawns, whatever they need. 

All kinds of stuff. 

How long have you had that business? 

About six years. 

And do you work out of your house? I mean, 

obviously, you do landscaping, but do you have a 

separate business somewhere, or is that out of your 

home? 

It's out of my home. 

Do you have people that work for you? 

Yes. 

How many people work for you? 

Two full-timers during the summer, one that comes 

in, partially. It all depends how much help we 

need. During the winter, we normally don't usually 

have too many. We might have one that helps out 

every now and then. 

Where do you currently live? 
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1 direct. 

2 THE COURT: Oh. 

3 MR. DELKER: But I'm not going to get to it until 

4 

5 THE COURT: Okay. 

6 MR. DELKER: - - his direct is a couple hours long, 

7 at least. 

8 THE COURT: Okay. All right. 

9 MR. DELKER: Okay. 

10 [End bench conference] . 

11 THE COURT: Good morning. Would you remain 

12 standing and face Mr. Delker. 

13 MR. DELKER: Please raise your right hand. 

14 F. JEFFEREY MARSHALL 

15 was called as a witness, and having been first duly sworn 

16 on oath, was examined and testified as follows: 

17 DIRECT EXAMINATION [By Mr. Delker]: 

18 Q Please be seated. Please introduce yourself to the 

19 jury, and if you could give your full name, and 

20 spell your name for the record. 

21 A Yeah. My name's F. Jefferey Marshall, F., 

22 J-e-f-f-e-r-e~y, M-a-r-s-h-a-l-l. 

23 Q Mr. Marshal~, what do you do for work? 

24 A I landscape. 



-~-~--------------------------

1 Q 

2 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 

9 

10 

11 

12 Q 

13 A 

14 

15 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 

95 

And you said Jennifer Bortner. 

another last name? 

Does she also go by 

Yes, Conley. 

How long have you and Jennifer been together? 

About two years, I guess. 

Can you describe how you met? 

I actually met her at the video store from down the 

street from where I live. She worked at Movie 

Gallery, and I used to go in there, and I just 

asked her out on a date, and we started seeing each 

other, and there you go. 

How long has she been living with you? 

Well, pretty much since we met. She'd stay over 

and hang out, you know, pretty much right since we 

met. I don't know an exact date. 

Does Jennifer have a sister? 

Yes. 

And what's Jennifer's sister's name? 

Amanda Bortner. 

And are they biological sisters, do you know? 

Yes. 

How long have you know Amanda Bortner? 

Pretty much right after I met Jen I met Amanda over 

where she was living. I think it was like a 
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I live at 85 Rogers Road. 

And how long have you been at that address? 

Since the 1st of October. 

Of this year? 

Yes, Slr. 

Where did you live before that? 

Fifty-one Rogers Road. 

The jury has been to 51 Rogers Road, but can you 

describe the layout of the home while you lived 

there? 

Okay. We have a dirt driveway that goes out back. 

The house is right on the road. When you first go 

up the steps to the porch, you walk into like a 

breezeway where we take our coats off, where you 

put your shoes. You open that door up, you got the 

kitchen right there. There's a bathroom on your 

left-hand side. The living room is straight on if 

you're going in through the door, and there's a 

bedroom on the other side of the kitchen. 

Now, when you lived at 51 Rogers Road, did you live 

there alone? 

No. 

Who lived with you? 

My girlfriend, Jennifer Bortner. 
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1 started dating at some point? 

2 A Yes. 

3 Q Okay. Can you describe how that came about? 

4 A Well, Chad was going through a divorce, and he knew 

5 Jen, because Jen would help me out landscaping 

6 sometimes; we'd be in the stores and stuff. And he 

7 asked me if she had a sister and stuff, and I said 

8 yeah. So we kind of talked to Amanda and we set it 

9 up, and that's how they met. 

10 Q How old was Amanda at the time she started dating 

11 the defendant? 

12 A I believe it was around eighteen. 

13 Q Do you know how old the defendant was? 

14 A I believe around twenty-eight. I'm not -- I don't 

15 know, exactly. 

16 Q When did they begin dating? 

17 A Beginning of -- I don't know the exact date. I 

18 believe it was the beginning of the summer, 

19 something like that. 

20 Q Last summer? 

21 A Yes. 

22 Q Beginning of last summer? 

23 A Yeah. 

24 Q Now, can you describe for the jury how Amanda and 

, 
L-.. ___________ . ______ . 

--------------------------------.------~ 
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1 friend's house in Sanford. We went over there so 

2 Jen could introduce me to her sister and stuff. 

3 Q And do you know the defendant, Chad Evans? 

4 A Yes, I do. 

5 Q And how do you know Chad Evans? 

6 A He was a store manager then, an area rep. for 

7 McDonald's. He took care of stores that I took 

8 care of for him, landscaping, painting, stuff like 

9 that. 

10 Q Business acquaintance at first ---

11 A Yes. 

12 Q -- you and the defendant? Can you just describe a 

13 little bit about the business relationship between 

14 you and he and how it came about, what your contact 

E 15 
8 

was while you worked together? 

I 16 A • • ~ 

In the beginning, you know, he'd call me up, say we 
~ 
ro 

17 ~ 
w 

~ 
need this done at the store. I believe he took 

~ 
18 ~ 

G 
care of the Rochester store when I first started 

« 
(:J 
z 
w 

19 "-

e working for McDonald's. And then he got brought up 
« 
:> 20 a: 
5' to area rep. And then he, obviously, took on more 
0 
z 
0 
CD 21 a: 
w 
<fJ 

stores, so he gave me some more of those stores to 
:3 

22 take care of. We became friends. He used to, you 

23 know, talk to me and stuff. 

24 Q Now, are you aware that the defendant and Amanda 
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1 Q Did you know Kassidy -- Amanda Bortner's daughter, 

2 Kassidy? 

3 A Yes. 

4 Q Can you describe -- do you remember when you first 

5 met Kassidy? 

6 A Yeah. When I first went up to Jen's house, she was 

7 in the house with the grandparents. She lived 

8 there. Amanda didn't have Kassidy at that time. 

9 She I believe Jackie took care of Kassidy, so 

10 she was around the house all the time. 

11 Q Where was -- where was Kassidy living with her 

12 grandmother at that time when you first met her? 

13 A In Sanford, Maine. 

14 Q And how often would you see Kassidy in the 

15 beginning? 

16 A Every time I went up there with Jen to visit her 

17 mother, or if I wanted to go pick her up. You 

18 know, every -- I mean, basically every time I was 

19 
0 

up in Sanford at their house. 

~ 20 Q 
~ How often would you go up to Sanford? 
z 
~ 21 A Quite a bit. I wouldn't I wouldn't say every 

22 day, but just about every day. 

23 Q How old -- do you remember how old Kassidy was when 

24 you and Jen first started dating? 
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1 the defendant's relationship developed over time? 

2 A Well, I think it pretty much -- they hit it off 

3 right in the beginning. She was over there all the 

4 time, you know 

5 Q Let me ask you this: Where was Amanda -- what was 

6 Amanda's living situation before she met the 

7 defendant? 

8 A She was living in Auburn with her parents. 

9 Q That's Auburn, Maine? 

10 A Yes, sir. 

11 Q Okay. And what happened after she met the 

12 defendant, if anything? 

13 A She ended up moving down to his house, I believe. 

14 What I mean by that is her stuff came down there. 

15 I don't know, you know, she was staying there all 

16 the time that kind of -- you know. 

17 Q Did that happen all at once, or had it developed 

18 during the summer? 

19 A It seems like it happened all at once. I mean, 

20 just right off the bat, you know, kind of like how 

21 me and Jen moved in together. I mean, it was 

22 pretty quick, you know. 

23 Q Now, you said the defendant lived in Rochester? 

24 A Yes. 
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behind that, but, basically, the grandmother was 

watching Kassidy. 

And where were they -- excuse me -- where were they 

living at that time, Kassidy and her grandmother? 

I believe in Auburn. 

Now, did Kassidy's living situation change 

throughout the summer that Amanda and the defendant 

were dating, last year? 

Yes. 

Can you describe how it is that Kassidy's living 

situation changed over time? 

Well, she ended up moving down to Rochester with 

Amanda. Amanda's mother had to go into the 

hospital and she -- I forget exactly what for, but, 

you know, she basically had to tell Mandy to take 

Kassidy, she could no longer watch her. 

So did Kassidy move in with Amanda and the 

defendant right away when they first started 

dating, or when did that take place? 

It was a little bit after they started dating that 

they had Kassidy move down there. 

Towards the beginning of the summer? Towards the 

end of the summer? Can you put a timeframe on it? 

To be accurate, I really couldn't put a timeframe 
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1 A Just a baby crawling around, you know. I don't now 

2 exact age. 

3 Q Now, when you would see Kassidy during this time, 

4 or you went up to visit the grandparents, Kassidy's 

5 grandparents, would you ever watch Kassidy during 

6 that time, baby-sit? 

7 A Yeah. Her parents went out to the store, had to go 

8 do something, me and Jen would usually sit and 

9 watch Kassidy so they wouldn't have to get her 

10 together and bring her out to the store. You know, 

11 that kind of stuff. 

12 Q What was Kassidy like as a child then? 

13 A Crawling around, getting into stuff, doing what 

14 little babies do, you know. 

15 Q How active was she? 

16 A She was pretty active at that time. 

17 Q Did you -- during that time, did you ever notice 

18 any bruising on her? 

o 
19 A Not that I recall. Not that stands out in my head. 

20 Q NOw, when Amanda and the defendant started dating, 

21 what was Kassidy's living arrangement when they 

22 first started dating? 

23 A The grandmother had Kassidy. She took care of 

24 Kassidy. I don't know the whole circumstances 
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1 they were dating? 

2 A I think they went to New York to a baseball game. 

3 I don't remember the whole situation, but ---

4 Q Do you remember whether you watched Kassidy then, 

5 or do you remember what the situation was? 

6 A We might have. 

7 Q Would Kassidy stay overnight at your house while 

8 when she stayed with the defendant and Amanda in 

9 Rochester? 

10 A Yes. 

11 Q What was the situation? Why would she -- why would 

12 she stay at your house overnight? 

13 A If they were out late, instead of them coming all 

14 the way down to where we lived to pick up Kassidy, 

15 we'd watch her, and they'd just pick her up in the 

16 morning. You know, sometimes, I know they had a 

17 couple of times they went out, it was going to be 

18 pretty much overnight, we'd usually watch her then 

0 
19 for them, that kind of stuff. 

~ 20 Q ~ Did you notice any bruises or injuries on Kassidy 

21 when you baby-sat? 

22 A Yes. 

23 Q Can you describe what you saw? 

24 A Bruising along her face area, her arms, top of her 
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1 on it. I mean, it was a little while after they 

2 started living together themselves. 

3 Q But it sounds like, as you recall, it was around 

4 the time that Jackie, Amanda's -- I mean, Kassidy's 

5 grandmother went into the hospital, around that 

6 time? 

7 A Yes. 

8 Q Now, did your contact with Kassidy change when she 

9 moved down to Rochester? 

10 A Yes. 

11 Q Okay. Can you explain why? 

12 A Well, her and Chad wanted to go out and stuff. Me 

13 and her sister, Jennifer, would watch Kassidy for 

14 them. You know, if they had something to do, we 

15 were the only ones really around at that point in 

-, 16 time, so we'd end up watching her. 

17 Q What kind of stuff would they do that they'd ask 

18 you to watch Kassidy? 

19 A 
o 

They were -- for instance, if they were going to a 

20 party. If they were going sometimes to his 

21 parent's house, stuff like that. You know, if they 

22 wanted to get some time to go out, you know, we'd 

23 usually watch her. 

24 Q Did they go on any trips during the summer that 
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1 Amanda and the defendant were dating, on Kassidy? 

2 A I can't say that I did, no, I do not. 

3 Q Do you remember when the first time you noticed 

4 that bruising was? 

5 A I believe the first time, basically, was right 

6 after she started moving in. I kind of questioned 

7 it, I believe, the first time. 

8 Q Okay. Did you ever talk with the defendant about 

9 those bruises? 

10 A Oh, yeah. 

11 Q Okay. Can you tell the jury what the defendant 

12 told you? 

13 A I heard all kinds of things. I heard that she fell 

14 off a trampoline. He reached out and caught her, 

15 and the only way he could catch her was grabbing 

16 her by the face. I heard that they were over a 

17 friend's house and she tripped into a coffee table. 

18 All kinds of, you know, there was always an 

19 explanation for bruising. 

20 Q How many times would you say you spoke with the 

21 defendant about the bruising? 

22 A Probably a handful of times. 

23 Q How would the conversation start? Can you describe 

24 what the nature of the conversations were? 
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head, around here. You know, just different 

bruises all the time. 

What did those bruises look like? 

Some of them, in my opinion, looked like someone 

had grabbed her. 

How do draw that? What makes you have that 

opinion? What did they look like that makes you 

say that? 

I don't know, they were like dime-shaped. They 

were pretty, you know, just where they were. It 

just, you know. 

How often would you see the bruises? 

Every time we had her. 

Were they always in the same place? 

Sometimes. Sometimes they'd start to fade away, 

they'd start turning like a yellowish color and 

then they'd like -- kind of look like they're 

almost disappearing and then, all of a sudden, the 

next day she'd have the same bruising in the same 

place as she did the day before. 

And would it be darker? 

Oh, yeah. I mean, you know, it was like turning 

yellow, then all of a sudden it's black again. 

Had you ever noticed that type of bruising, before 
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After he told you the trampoline story did you 

see -- did you see different bruises on her face 

after that? 

Oh, yeah. Up around here on her forehead. 

know, little ones. Just different bruises. 

Do you remember when he told you that, the 

trampoline story? 

I don't know exactly when. 

You 

Did you ever have a discussion about -- with the 

defendant about his concerns about the bruises? 

Yes. 

What did he tell you? 

Well, he was concerned that people would see the 

bruises, certainly people would see the bruises and 

jump to conclusions that he was hitting her or 

doing stuff to her. Like if he was going to his 

parent's house, you know, he'd ask would you guys 

watch her, we don't want them thinking that 

something's going on. If they were going to the 

store: Can you watch her? They basically didn't 

want to bring her out in pUblic. 

You mentioned that he told you they didn't want to 

bring her to his parent's house with the bruises? 

Yes, sir. 
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I'd just be like, hey, what's -- you know, what's 

gOlng on, you know, because it just was so 

repeatedly over and over, you know, seeing bruises 

on her. I talked to my girlfriend about it, you 

know, and we talked to him. We talked to Amanda, 

you know. Just kept -- I mean, that kind of thing. 

We just asked. 

You mentioned the trampoline story. Is that 

something the defendant told you about? 

I believe I heard it from him and Amanda. 

Okay. What was the story as you remember it about 

the trampoline? 

They were out in the yard. He has a -- he had a 

trampoline, or has a trampoline out in his yard, 

and I believe I actually helped him put it together 

out there, and, supposedly, she was playing on the 

trampoline and she bounced off the trampoline and 

he caught her in mid air, you know. But that's the 

only way he could catch her, caught her by the 

face. 

What were the bruises that you saw that prompted 

that discussion? 

Right on her face. 

something happened. 

You could tell, you know, that 

They were pretty ---
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1 would sleep on the couch. And we went into the 

2 living room, and she was standing there in the 

3 dark. And we said you have to get back to bed. 

4 You know, we put her back in the bed. And the next 

5 morning, we woke up, and she was standing there 

6 again. Just unbelievable as far as ---

7 Q What was she doing? 

8 A Just staring at the wall. Standing up straight, 

9 staring at the wall. 

10 Q Do you remember when that was? 

11 A It happened so many -- practically every time she 

12 came over. 

13 Q Did that happen more than once, that standing? 

14 A Yes. Yeah, and it got worse and worse. 

15 Q Did you ever talk to the defendant about that 

16 behavior? 

17 A Yes. 

18 Q What did he tell you? 

13 
19 A I kind of brought it up to him, because I said 

20 she's kind of acting weird. I don't like to admit 

21 to it, but I said she's kind of acting a little 

22 retarded. She's standing there just lost. And he 

23 says, well, that's because I put her in the corner 

24 when she's bad. And she'll come in our bedroom at 



1 Q 

2 

3 

4 A 

5 

6 

7 Q 

8 

9 A 

10 Q 

11 A 

12 

13 Q 

14 

15 

16 A 

17 

18 

19 Q 
3 

20 

21 A 

22 Q 

23 A 

24 

108 

Okay. That he didn't want to take her to a store. 

Were there any other places that he told you they 

didn't want to take her? 

I believe one time they were going to her mother's 

house, and they didn't want Jackie to see Kassidy 

because of the bruising. 

Did the defendant ever talk to you about how he 

would discipline Kassidy? 

Yes. 

What did he tell you? 

He'd put her in the corner, put her in her room by 

herself, make her sit; stuff like that. 

Now, you mentioned that Kassidy stayed over your 

house once in a while. Do you know how often she 

stayed over your house all together? 

Probably a handful of times. I don't know exactly. 

To be honest, I can't give you a number. 

know. 

I don't 

Did you notice any unusual behavior from Kassidy 

when she stayed overnight at your house? 

Yes. 

What did you notice? 

I remember exactly one night we heard some noise in 

the living room after we had put her to bed. She 
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opposite. 

Did it happen all at once, or can you describe what 

you noticed over time? 

It happened slow. It didn't just one night all of 

a sudden it happened. It kind of gradually 

different things, started, you know, she just -

she'd play some days, and then, all of a sudden, 

the next day she wouldn't. She'd be up and around 

one day and then the next day she wouldn't. And 

then it started becoming that she wasn't playing 

any more, she wasn't, you know, doing anything. 

You had mentioned a few minutes ago about 

conversations -- or one or more conversations you 

had with the defendant about not wanting to take 

her places. Did you ever talk to him about a 

doctor or the hospital? 

Yes. 

What did he say? 

He said he couldn't bring her there because she had 

bruises and that they would suspect stuff. 

You said that she stayed over your house a number 

of times. Did you ever discipline her? 

One time, yes. 

Can you describe that? 
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night and, you know, if she's trying to come into 

bed with us, I'll put her in the corner and make 

her stand up against the wall, and make her stand 

there. And I told him -- I said you've got to stop 

that, because she's doing it at our house. 

get right out of bed and stand up. 

She'd 

How was Kassidy's behavior like generally when she 

was living with the defendant? Can you describe? 

Did her behavior change over time? 

Oh, yeah. 

Can you describe that? 

She got to be real slow. Not very active. Just 

kind of lost. Like if she was going to run around 

and stuff, she -- she was going to trip or 

something, she would never put out her arms, you 

know, like a normal person would do as far as to 

try to catch themselves. She just basically was 

coming slowly -- not very -- not with it all the 

time. 

Was she -- what was her behavior like that you just 

described compared to what she was like when she 

lived with her grandmother? 

Day and night. You know, from someone sleeping to 

a road race. I don't know. You know, just totally 
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1 bruise, it was allover the bottom on both sides of 

2 her butt. It just was all black and blue. 

3 Q How did you notice that? 

4 A Changing her diaper, you know, you can't miss it. 

5 Some of it came out of the diaper area a little 

6 bit. 

7 Q And how long before Kassidy's death did you notice 

8 those bruises on her butt? 

9 A I couldn't give you an exact time. Pretty close to 

10 then. 

11 Q Days or weeks? I mean, can you put a range on it? 

12 A Maybe a week or so, couple of weeks. 

13 Q Did you see the bruises on her behind more than 

14 once? 

15 A Yeah. I mean, they'd come and go. 

16 Q How do you know that? 

17 A Because they'd start turning yellow. You know, 

18 they'd start to fade away, and then, all of a 

19 sudden, they'd be dark again. 

20 Q Was Kassidy -- was there an incident at your house 

21 where Kassidy fell out of the truck? 

22 A Yeah, started to fallout of my truck. 

23 Q Okay. Can you describe that incident? 

24 A I was outside. I had taken Kassidy out of her car 
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I believe I was in the living room and we heard 

some noise out in the kitchen. And we walked out 

there, and she had gotten into a bottle of Windex 

that was on the kitchen table. I took the bottle 

away from her. I patted her on the butt, and, you 

know, told her to get over there, and it was -- I 

mean, just like that. 

What was she wearing when you -- did you spank her? 

Yeah. Yes. I mean, more or less, yes. 

And what was she wearing when you spanked her? 

I believe a diaper. 

And who was -- besides Kassidy, who else was there 

when you did that? 

My girlfriend, Jennifer. 

Was there anyone else there? 

No, sir. 

Did she have any injuries as a result of that 

spanking? 

No. No. 

Did you ever see any injuries on Kassidy's behind 

or back side? 

Yes. 

Okay. Can you describe what you saw? 

Extensive bruising. I wouldn't say it was one 
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1 A William Pierce. 

2 Q Okay. And who's William Pierce? 

3 A My next-door neighbor. And he actually became my 

4 landlord. 

5 Q And where does -- where does William Pierce live? 

6 A If you go out back on the driveway, the dirt road, 

7 he's on the house on the right-hand side, the one 

8 that's under construction out there. 

9 Q Is that 6 Johnson Court? 

10 A Yes, sir. 

11 Q So if you're facing your house, it's the one to the 

12 right of your house, correct? 

13 A Yes. 

14 Q From the road, the road that you're on? 

15 A Yes, sir. 

16 Q Now, at some point, did you start baby-sitting 

17 Kassidy more regularly? 

18 A Yeah. Amanda got a job for Old Navy down at the 

19 
0 

Kittery Outlets. 
« 

" 20 Q J About when was -- did that take place, do you 

21 remember when that started? 

22 A Pretty close to the time of Kassidy passing away. 

23 Q Any ballpark on the amount of time? 

24 A Within a couple of weeks of time. 
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seat. I had a Chevy pickup truck at the time, and 

I had stood her up on the floor of the truck, and I 

was outside talking to my next-door neighbor, and 

she started falling out of the truck, and I caught 

her. 

Do you know whether she was injured as a result of 

that? 

No, she wasn't. She didn't hit anything that I 

saw. 

Did she cry? 

No. No. 

Was -- did you mention it to anyone at the time it 

happened? 

Oh, I told Amanda. 

Why did you tell Amanda? 

Because it's her child. If anything happened to 

Kassidy at our house, we always told them. 

her parents. 

They're 

Did -- did you mention the spanking incident a few 

minutes ago? 

well? 

Yes. 

Did you tell Amanda about that, as 

And you mentioned that the truck -- or Kassidy fell 

from the truck. Who was there when that happened? 
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1 that frame of time we're pretty slow. We don't 

2 have a lot to do. So I basically have time on my 

3 hands as far as being able to do stuff, you know, 

4 usually sit around, clean equipment, get the trucks 

5 ready for winter. 

6 Q And was the arrangements, the baby-sitting 

7 arrangement permanent, or was it going to change 

8 over time? 

9 A It was supposed to change. 

10 Q Why? How? 

11 A They kept telling me that they were going to put 

12 her into daycare, they just have to wait until the 

13 bruises go away. That's what they kept telling me 

14 and Jennifer. It just -- the bruises never went 

15 away. They always came back. 

16 Q Did you babysit Kassidy on Wednesday, November 8th 

17 of last year? 

18 A Yes, sir. 

o 
19 Q Who dropped Kassidy off that day? 

20 A Amanda. 

21 Q Why were you babysitting? 

22 A I believe Amanda got called into work or found out 

23 at the last minute. I don't know exactly, but she 

24 had to work, anyway. 
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Now, you said -- what was the arrangement, what 

prompted you to start baby-sitting more regularly? 

They couldn't take her to daycare because of her 

bruises. They didn't want anyone to see her, 

especially at daycare, because, obviously, they're 

going to see the bruises, and they're going to 

question it more than anyone else would, I guess. 

You know, that's the understanding I had. 

And it was because Amanda was getting a job that 

she needed you to do it more frequently. 

MR. SISTI: I'm going to object to the leading 

MR. DELKER: I'm sorry, I'll rephrase the question. 

THE COURT: Sustained. 

MR. SISTI: Thank you. 

16 [By Mr. Delker]: 

17 Q Where did Amanda get a job? 

18 A Old Navy. 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

And that's in the Kittery Outlets? 

Yeah, Kittery Malls. 

How was it that you were able to baby-sit, if you 

own your own company? 

During the fall, we don't do a lot of fall 

cleanups. And we get into snow plowing, but in 
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I told him no, I didn't want my trucks down that 

way. 

Now, did you -- did the defendant -- had the 

defendant ever been to your house before that? Did 

he know how to get there? 

Yeah. 

And did -- do you remember what telephone the 

defendant called you on? 

I believe it was cell phone first. But my 

Reception, I think -- I know I talked to him on my 

home phone that day. 

So it sounds like he might have called you first on 

the cell phone and then on your home phone? 

Yeah, it seems to me he did, because the reception 

doesn't come in very good with Sprint pes in my 

house. 

And do you remember about what time he called you 

that afternoon, that first call? 

I believe around 5:30. 

exactly. 

Around there. I don't know 
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1 Q Do you remember what time of day she dropped 

2 Kassidy off at your house? 

3 A I believe it was around 4:30, or something like 

4 that. It was later on in the afternoon. 

5 Q And how long did you watch Kassidy that afternoon? 

6 A Not -- not that long. 

7 Q Any approximation about how long you watched her? 

8 A Maybe 'til 5:30, something like that. I don't know 

9 exactly. 

10 Q And what was the arrangement for -- when Amanda 

11 dropped her off, what was the plan for that day 

12 with Kassidy? 

13 A Chad was going to come get her as soon as he got 

14 out of work. 

15 Q Now, did you get a call from the defendant before 

16 he picked her up from your house? 

17 A Yes. 

18 Q What did -- what did he ask you to do? 

(') 
19 A He wanted me to bring Kassidy to a store in 

20 Portsmouth. 

21 Q And why did he ask you to bring her down to 

22 Portsmouth? 

23 A He was running late to pick his son up. His son 

24 was in school in Dover. 
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1 truck. What did you do with Kassidy when you moved 

2 the truck? 

3 A She sat inside the truck with me. 

4 Q On the -- what is it, a bench seat? 

5 A Yes. 

6 Q And after you moved the truck, what did you and 

7 Kassidy do? 

8 A Just sat inside the truck for a minute. Waited for 

9 him. He didn't show up, so I went around, got her 

10 out of the truck, went back inside the house. 

11 Q Was Kassidy walking that day? I mean, what was her 

12 situation? 

13 A Not -- if she was, it wasn't very good. She had a 

14 problem with her leg. 

15 
] 

Q Can you describe that problem? 
0 , 
~ 16 A 
< 
< 

She'd kind of limped. I forget exactly what leg it 
~ 

n 17 
" 

was, but she would limp. And, definitely, you 

18 
,~ 

know, didn't put a lot of pressure on that -- that 

~ 19 
0 

one leg. 
~ 

" 20 Q 3 How long did you notice that going on? 
2 
~ 21 A 
" fl 

A little while. I had brought it up to -- I 
~ 

22 actually believe Amanda had told me about that 

23 incident. 

24 Q What did Amanda tell you about that? 
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Could it have been earlier than that? 

Could have been earlier. Could have been five, 

you know, I don't know. 

What did you do after you hung up with the 

defendant and after you told him, you know, that he 

had to come up to Kittery to get Kassidy? 

you do after that? 

What did 

Got Kassidy ready, put her winter jacket on her, 

got her stuff together. 

And then what happened? What did you do? 

Went outside, because my next-door neighbor, Will 

Pierce, had borrowed my truck, because he was 

working on his house, so he had to get supplies, 

and he had parked it going into my driveway on the 

right-hand side, which is -- there's an elderly 

lady that lives next door, and she really doesn't 

like people parking on that -- on her lawn. So I 

went out to move my truck, and I put Kassidy in the 

truck, and I parked down by -- by the carport 

behind the house and I pulled in the truck there, 

and we kind of sat and waited for him. And he 

didn't come right away, so we went back inside and 

waited for him. 

So you took Kassidy outside, at first, to move your 
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I believe it was over the telephone. 

What did Amanda tell you about Kassidy's walking? 

She called up and she was pretty upset about what 

had happened. She said that Chad had hurt 

Kassidy's leg. She described it as he was playing 

rough with her, and that she was walking not too 

good. That's basically how she described it. 

You said that -- what was Amanda's emotional state 

when she called you and spoke about that? 

She was pissed off at Chad. 

him at that time. 

She was quite angry at 

And after that conversation, what did you notice 

about Kassidy's walk? 

Exactly how she described it on the phone. 

she brought Kassidy over, limping again. 

When 

Was there an incident where something happened and 

Kassidy got knocked down at your house? 

Yes. 

Can you describe what happened there? 

I was in the living room watching TV, and I thought 

Kassidy was in the bedroom watching cartoons and 

stuff, and she had gotten up, and did the same 

thing standing there like she'd become used to, I 

guess. And the phone rang, and I ran out to the 
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1 

2 

MR. BROWN: I'm going to object. 

MR. DELKER: May we approach? 

3 THE COURT: Yes. 

4 [The following is a discussion at the bench] . 
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5 MR. DELKER: Amanda was specifically asked whether 

6 she told Jeffe Marshall that the defendant, I think, 

7 pulled Kassidy's leg or hurt Kassidy's leg. She denied 

8 that the conversation every took place. This is 

9 impeaching Amanda. 

10 MR. SISTI: I don't what was it, redirect? 

11 MR. DELKER: It was on redirect. 

12 THE COURT: Yeah, I'm going to overrule the 

13 objection. 

14 MR. SISTI: All right. Well, then, I think the 

15 question has to be asked differently, I mean, if you're 

16 utilizing the statement, but he can ask it any way he 

17 wants. 

THE COURT: I think he can ask him: What did she 

say on the phone. Objection's overruled. 

18 

19 

20 MR. SISTI: I'll withdraw it. Thank you. 

21 [End bench conference] 

22 [By Mr. Delker]: 

23 Q You said that you had a conversation with Amanda; 

24 in person, or over the telephone? 
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1 took place. 

2 Q I want to get back to Wednesday, November 8th, 

3 again. You said that Kassidy -- you had brought 

4 her out to the car and then the defendant didn't 

5 show up right away, so you brought her back into 

6 the house. What happened next? 

7 A I believe we stood up in the kitchen, you know. I 

8 held her -- we were in the kitchen area and he 

9 pulled down the driveway, he pulled into the 

10 parking spaces that our house has. 

11 Q And do you know how long after he called you he 

12 showed up at your house? 

13 A It seemed like a while. I don't know exactly what 

14 time, or a timeframe. I wouldn't want to guess. 

15 Q All right. And what happened when you when he 

16 showed up and parked in your driveway? 

17 A I brought Kassidy out to him. 

18 Q How did you bring her out? Can you describe how 

o 
19 you brought her out? 

20 A I carried her outside. 

21 Q What kind of vehicle does the defendant drive? 

22 A Ford Taurus. 

23 Q And what color is it? 

24 A Maroon, I believe. 
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kitchen, because our phone was in the kitchen by 

the sink, and when I came around the corner, I 

tripped over Kassidy, and I fell on the floor 

myself. 

And did -- what happened to Kassidy? 

She, I believe, went down on her butt. 

On her butt? 

Yeah. 

Was this when was this incident in relationship 

to when you first started noticing Kassidy's 

problems walking? 

After the fact. Maybe a week after. 

Just so I'm clear. So when you first noticed 

Kassidy was -- having difficulty walking and then 

you went into the kitchen and knocked her over when 

you were getting the telephone, is that the order? 

Exactly. 

Now, was Kassidy injured as a result of your 

knocking her over? 

Other than her still having difficulty walking, no. 

She wasn't injured from me that day that I could 

tell. 

Did you tell Amanda about that, what happened? 

Yes, I did_ I told Amanda everything that ever 
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1 MR. DELKER: Thank you. 

2 
A 

[State's Exhibit No. 24, photograph - defendant's car, 

3 received in evidence] . 

4 
A 

[State's Exhibit No. 25, photograph - defendant's car, 

5 received in evidence] 

6 [By Mr. Delker]: 

7 Q I'm showing you what's been marked as State's 

8 Exhibits 24 and 25. Do you recognize those 

9 photographs? 

10 A Yes, sir. 

11 Q And what is that? 

12 A That's Chad's company car. 

13 Q Okay. And is that the vehicle he showed up in that 

14 day? 

15 A Yes, sir. 

16 Q Okay. 

17 MR. DELKER: If I could ask the witness to step 

18 down off the stand, I'd like to have him describe where 

13 
19 they were standing in relation to the vehicle. 

20 THE COURT: Sure. Just keep your voice up when 

21 you're testifying, sir. 

22 THE WITNESS: Okay. 

23 MR. SISTI: If we could shift, your Honor? 

24 THE COURT: Sure. 
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1 Q Can you describe what happened when you brought 

2 Kassidy outside after the defendant pulled in? 

3 A He was looking for a car seat for her. I believe 

4 he looked inside my truck, and I looked in the back 

5 of my truck. Amanda forgot to leave a car seat for 

6 Kassidy. After he looked for the car seat, I 

7 handed Kassidy to him. 

8 Q Where were you standing? 

9 A I was standing on the driver's side of the car. 

10 Q And when you handed Kassidy to the defendant, where 

11 did he go? 

12 A I put her in the passenger side of her car. 

13 Q Okay. Front or back? 

14 A Back seat. 

15 MR. DELKER: Could I have just one moment, your 

16 Honor? 

17 THE COURT: Sure. 

18 [Pause in proceedings] . 

19 MR. DELKER: I'm just going to show these two 

20 exhibits. 

21 THE COURT: Sure 

22 MR. SISTI: That's without objection. 

23 THE COURT: Okay. And they may be marked as full 

24 exhibits. 
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1 A Right in that door. 

2 Q Okay. Just make sure that these jurors down 

3 here -- this is the same thing. Can you just point 

4 that out, again? 

5 A As far as the whole 

6 Q Yeah, the whole thing. 

7 A I was standing on this side. My truck was parked 

8 on this side. Went to my truck, looked for a car 

9 seat for Kassidy. I believe he went in the front 

10 of the truck first, and then he looked in the back 

11 and Amanda didn't leave the car seat. Then he came 

12 back over, I handed Kassidy to him. We were 

13 standing on this side. He put her in the back of 

14 the car on the passenger. 

15 Q Thank you, Mr. Marshall, you can take the stand. 

16 And what did the defendant do with Kassidy when he 

17 put her in the back seat of the car? 

18 A Put a seat belt on her. 

o 
19 Q Regular adult seat belt? 

20 A Yes, I believe it's the kind that has a strap over 

21 your shoulder and the bottom. 

22 Q And how did Kassidy fit with the seat belt? 

23 A Not like an adult would have. The strap --

24 obviously, the strap was quite high on her. 
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1 MR. SISTI: Thank you. 

2 [By Mr. Delker]: 

3 

4 

5 

6 

Q 

7 A 

8 

9 

10 

11 

If you could describe for the jury what happened 

when you brought Kassidy out to the defendant's 

car, just where you were standing, and what the two 

of you did. 

His car was parked like this facing in, just like 

if you see the back of my house, he was holding her 

just like that. I was standing on this side of the 

car with Kassidy. He was ---

THE COURT: Can you keep your voice up just a bit 

12 more, sir. 

THE WITNESS: Okay. 

THE COURT: Thank you. 

13 

14 

15 THE WITNESS: He was looking inside my truck, which 

16 was parked on this side of his car by my carport, looking 

17 for a car seat. 

18 [By Mr. Delker] 

19 Q And then what happened? Did he find a car seat? 

20 A No, he didn't. 

21 Q And what - - what did he do then? 

22 A He then put her in the back seat on the passenger 

23 side. 

24 Q That would be on - - -
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1 Q And what was Kassidy's physical condition when she 

2 left your house that afternoon on Wednesday, 

3 November 8th? 

4 A Normal. Pretty normal. 

5 Q What was her -- did she have bruises? 

6 A Oh, yes. 

7 Q And what did they look like? 

8 A She had one that was fading away on her face. And 

9 she might have had a couple of scratches, because 

10 they had a kitten that ---

11 Q Do you know -- do you remember where the bruise 

12 that was fading was? 

13 A I believe it was around here, you know, on her face 

14 like -- I couldn't tell you exactly what side. 

15 Q And how was her behavior that afternoon while you 

16 watched her? 

17 A Nothing that was, you know, abnormal, as far as, 

18 you know, how she was behaving days before and 

o 
19 stuff. She -- like I said, she became slower and 

20 slower as time went on. But, you know, it was --

21 it wasn't, I don't know, that bad. 

22 Q So was there anything -- were you -- was there 

23 anything about concern -- that concerned you about 

24 her when she left your house on November 8th? 
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Was there another kind of seat or like child seat 

in the car at the time? 

Yes. 

All right. What was that one? 

It was like a booster seat like you would see a 

little older child be put in. 

Where was that in the car? 

That was on the driver's side in the back. 

Now, did you talk to the defendant at all before 

you he left your house? 

Yeah. As he started pulling out of the driveway, I 

believe at that time I went around to the passenger 

side and he put down the window and we talked. 

Did he tell you he was getting something ~~ some 

problem with his credit card fixed at the store 

before he picked Kassidy up? 

Yeah. He said something that he got and bought 

some stuff and they had overcharged his credit 

card, and he was going back down there, because he 

had to get that credited back to him. 

And how long did you and he talk? 

I don't believe it was very long. I think we 

talked a little bit about the election that was 

going on, too. 
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1 said was when he called you? 

2 A The little bitch is acting weird again. That kind 

3 of stuff. I mean, that's basically the way he 

4 referred to her most of the time, anyway. 

5 Q Can you explain that in more detail? What do you 

6 mean by that? 

7 A He'd call her a little bitch, little jerk, stuff 

8 like that. 

9 Q Okay. Any other names? 

10 A It didn't really matter who he was around when he 

11 said that stuff. 

12 Q Any other names you remember him calling her? 

13 A Little bastard. Stuff like that. I mean, I don't 

14 want to -- I just remember those ones. 

15 Q Did he ever talk to you or say anything about her 

16 mental condition? Not during that time but before 

17 that, what would he say about her? 

<~ 

18 A She's a little retard, you know, she acts just like 
z 

19 
o her mother, stuff like that. 

20 Q All right. So calls you up and says something like 

21 the - - what did he say, again? 

22 A The little retard's - - -

23 MR. SISTI: I'm going to object, judge. 

24 THE WITNESS: You know, the little bitch is 
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No, not at that time, no. 

Do you remember what you and Kassidy did while you 

watched her that afternoon? 

I didn't watch her that long. I don't know, I was 

watching the elections. I almost think she was 

watching cartoons. That's basically what she did 

when she was over at our house. We didn't have a 

whole lot of toys, or anything like that. 

Did you do anything to Kassidy to hurt her that 

afternoon? 

Absolutely not. 

Now, what happened after the defendant left your 

house? 

I got a phone call. 

And can you describe that phone call? 

I got a phone call, I believe it was on my cell 

phone, the first call saying same kind of thing, 

the cell phone doesn't come in inside the house. 

So then he called the home phone. I talked to him. 

He says something's wrong with Kassidy, she's 

acting weird. I said, what's the matter? And he 

said, I don't know, you know, she's kind of, you 

know, bobbin' around and stuff. 

Did he -- do you remember what the first thing he 
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1 Q Did he say where he was when he called you? 

2 A Well, he said he was at the Hampton toll booths. 

3 He was in traffic. 

4 Q Was it -- do you remember if it was the Hampton 

5 tolls that he was at? 

6 A Oh, Dover tolls. Sorry. 

7 Q And he said he was in traffic. Did he ask you 

8 about anything that may have happened to Kassidy 

9 that afternoon? 

10 A He said: Do you know what's wrong with Kassidy? 

11 And I said: No. It was pretty quick. He didn't 

12 seem like he was that concerned, you know what I 

13 mean, never came across as being that concerned 

14 about it. He just, you know, all of a sudden 

15 change into politics. 

16 Q What did you talk about for the rest of the 

17 conversation? 

18 A Just politics. Just the election that was going 

19 on. 

20 Q Now, did you get another call from the defendant 

21 that afternoon or that evening? 

22 A Yes. 

23 Q Okay. And do you remember when that call was? 

24 A I believe about an hour or so after this one. 
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1 MR. SISTI: I'm going to object. I'd like to 

2 approach. 

3 THE COURT: Yes. 

4 [The following is a discussion at the bench] 

5 MR. SISTI: You know what he said? 

6 THE COURT: What's the objection? 

7 MR. SI STI : The objection is that it's to the form 

8 of the question. It's been asked and answered. And it's 

9 been asked again, and, frankly, if he wants to go -- you 

10 know, we know that the claim is that he called her a 

11 bitch. We don't need to hear it four times. 

12 THE COURT: It's overruled. 

13 MR. SISTI: Thank you. 

14 MR. DELKER: Thank you. 

15 [End bench conference] 

16 [By Mr. Delker]: 

17 Q Can you describe how that call you got from the 

18 defendant began? 

19 A Same way I told you. The little bitch is acting 

20 weird again. 

21 Q Then what did he say? 

22 A He said she was acting weird in the back of the 

23 car. She's kind of bobbin' around. Then kind of 

24 changed the subject to politics, just like that. 
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1 A He said he brought her in, cleaned her up, that 

2 kind of 

3 Q Did he say after he brought her in and cleaned her 

4 up, did he say how she was acting or what her 

5 condition was at that point? 

6 A I think she was fine, because after that, I believe 

7 I got another phone call from him. 

8 Q I'll ask you about that second call. Do you 

9 remember how that call, that second call, now, 

10 ended? 

11 A I believe we were talking about the elections 

12 again. 

13 Q And what -- you mentioned another call, third call. 

14 what happened then? 

15 A I got another phone call, and, this time, same kind 

16 of thing: You won't believe this. We were playing 

17 baseball in my son's room, and I had Kassidy next 

18 to me, and I threw the ball to -- I believe it was 

19 Kyle, I can't be exactly sure -- but he threw the 
(') 

~ 20 -, ball to him and he hit the ball and it hit Kassidy. 

21 
c 

And she's all upset and stuff. 

22 Q Let me ask you about that in a little more detail. 

23 What did he say? What kind of ball was he playing? 

24 A I believe he said baseball. 
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He called up and said: You won't believe this. 

And I kind of said what? And he says: I was -- I 

took Kassidy out of the car, and I went around to 

get my son, and I went around to get her out of the 

car, and she was on her face on the ground. 

said: What the hell are you talking about? 

I then 

And he 

says: Yeah, I can't believe it. I went around the 

car to get her, and she was flat on her face. He 

said that he brought her in the house and had to 

wipe rocks and stuff out of her hair. 

So he said -- who did he say got out of the car 

first? 

I believe he got -- the way he described it to me 

was he got Kassidy out, stood her up by the car, 

went around and got his son out of the car, and 

then went back around and was going to get Kassidy, 

but she was on the ground. 

And he said she was face down? 

Yes. That's how he described it to me, she was 

face down laying on the ground. 

And did he describe what her condition was at that 

point? 

She was upset, crying, stuff like that. 

Did -- and what did he say he did with her? 
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about the baseball, do you remember whether there 

was a fourth call that night or what the 

conversation you had with the defendant was? 

I can't be quite sure. I don't know if it was that 

same call when he was playing baseball with his 

son, or if it was after that he had called me 

again. I almost think there was a fourth, you 

know, another time he called. But, I mean, it was 

just weird, because things -- he never called me 

like that, you know, and one thing after another. 

That further conversation when he was talking about 

Kassidy's condition, can you describe in any more 

detail what he said about Kassidy's condition? 

Just like she's out cold. She's not there. He was 

pretty scared. Her eyes were in the back of her 

head. That whole kind of -- just 

How did that call end? 

I think I told him he needed to take her to the 

hospital. 

ended. 

I believe that's how that conversation 

You said a minute ago you said something about 

Kassidy was getting better. 

more detail about that? 

Yeah. He just -- he said: 

Do you remember any 

Oh, she's getting out 
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And what did he say he did with the ball? 

He had thrown it to his son, and his son had hit 

the ball and hit Kassidy in the face. 

Did he say what he had hit the ball with? 

A baseball bat. 

And where were they playing baseball? 

In his son's room. 

Inside the house? 

Yes. 

And what happened to Kassidy? Did he describe what 

happened to Kassidy when she got hit with the 

baseball? 

Yeah, he said she was crying and stuff. I can't 

remember if it was that conversation, or if he had 

called me again, but, at one point, he was talking 

to me pretty frantically that she was kind of out 

of it. Her eyes were in the back of her head, and 

she was kind of -- he kept yelling out her name, 

Kassidy, Kassidy, Kassidy, wake up. Wake up. And 

I kind of said what's wrong? You know, you need to 

bring her to the hospital. He then said: Oh, 

she's come out of it. She's fine, now. 

So do you remember whether there was -- you 

mentioned that the call, the third call you got 
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did you do that evening? 

Jennifer came home. We went out for dinner. She 

got out, I think, around nine, or so. We went to 

Wendy's to get a quick dinner, and we came home and 

ate. 

Were you scheduled to baby-sit Kassidy again the 

next morning? 

Yes. 

What was the arrangement? 

Amanda was supposed to drop Kassidy off. 

Did she do that? 

Yes. 

Do you remember what time she dropped Kassidy off? 

I can't remember, exactly. It was around eight, 

eighty-thirty, something like that. 

What were you doing when Amanda and Kassidy arrived 

at your house? 

I was still in bed. 

And what was -- was Jennifer home? 

Yes. 

And what was she doing? 

She was getting ready for work. 

nine that morning. 

She had to work at 

Describe what happened when Amanda and Kassidy 
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of it. She's fine now. And that was 

You said I think a second ago that these calls were 

out of the ordinary. 

ordinary? 

Why were they out of the 

I didn't hear from Chad too much at night. And I 

don't believe I ever really heard from him when he 

had Kassidy in the past at night, or any time he 

kind of watched Kassidy. Mostly the contact me and 

him had was work-related, or if we were going over 

to his house, if he was having a party, or 

something like that. 

ordinary. 

Just kind of out of the 

Had he ever called you before when Kassidy was 

injured? 

No, not that I remember. 

time he called me. 

I don't ever remember a 

Were you scheduled to baby-sit the next -- oh, let 

me ask you this: 

the evening? 

What did you do for the rest of 

I believe I talked to Jennifer, my girlfriend, on 

the phone about 

Okay, don't get into the subject 

Okay. 

-- of what you talked about. Go ahead, what else 
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No, she didn't. 
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And what were her pajamas? 
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They were red. 
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THE COURT: There's no tissue up there. We're out 

14 of tissue. 

15 [By Mr. Delker] 

16 Q What did Amanda do with Kassidy when she brought 

17 her to your house? 

18 A She brought her into the bedroom. I don't know if 

19 she handed her to us, or put her right on the bed. 

20 Q And so where did Kassidy ultimately end up after 

21 Amanda dropped her off? 

22 A On our bed. 

23 Q Was how long did Amanda stay? 

24 A Not that long. She was late for work, I believe. 
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arrived. 

She came In. She usually never knocked when she 

dropped Kassidy off. She'd usually walk in, you 

know, brought her into our bedroom and said: She 

looks like shit, doesn't she? And look what Chad 

did. That kind of -- and I looked, and, I mean, it 

was definitely different than the day before. 

You said that Kassidy and Amanda walked into your 

bedroom. Did they knock? Were they announced in 

any way when they came in? 

I don't recall. 

Do they generally just walk in? 

It's Jen's sister, yeah. 

Okay. What was the first thing that Amanda said 

when she walked into your bedroom? 

Looks like shit, doesn't she? And she pointed out 

Kassidy's face. 

What did Kassidy's face look like? 

It was bruised allover. Just everywhere. From 

what I recall, just allover her face. 

What was Amanda's demeanor or emotional state when 

she brought Kassidy in? 

She was -- she was mad at Chad. 

Did Kassidy have any of those bruises on her face 
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Can you describe that for me in more detail? 

She just kind of laid there. 

Nickelodeon, I believe. 

I turned the TV on to 

How long did Kassidy -- how was her behavior at 

that point compared with when she left your house 

the day before? 

Absolutely totally different. 

In what way? 

She was moving. You know, she wasn't there. 

mean ---

Was she conscious? 

I don't know. 

tired. 

I mean, she looked like she was 

Did you see Kassidy eat anything that morning? 

She had cereal with her. 

What do you mean by that? 

A bag of cereal that Amanda had brought. 

What happened; what was the situation with the 

cereal? 

I believe we put it in bed with her. 

I 

Did you -- did you see her eat any of that cereal 

at all? 

No, I didn't. 

Now, how long was Jen home after Amanda dropped 
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And where was Jen when Amanda and Kassidy came in? 

Jen was inside the bedroom getting dressed for 

work. 

So what happened with Kassidy after Amanda dropped 

her off? You said she was put in bed. What did 

you guys do? 

I was concerned at that point because of the 

bruises. And I said to Jennifer, I said, you know, 

this isn't right, because she's walking weird. And 

I attempted to try to get Kassidy up, and she 

wouldn't -- she wouldn't move. 

Why did you try to take Kassidy out of the bed? 

I wanted to show Jennifer how she was walking and 

stuff. 

what did Kassidy do when you tried to take her out 

of the bed? 

She just wouldn't -- wouldn't move. 

didn't want to be held or nothing. 

You know, 

what was her -- did she make any noise? 

Not that I remember. 

What was Kassidy's behavior that morning when 

Amanda dropped her off? 

She was -- she was tired. 

was kind of out of it. 

She looked tired. She 
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1 the defense from allowing cross-examination of Jeffe 

2 Marshall about his refusal to take the polygraph. I think 

3 Attorney Sisti referred to in his opening something about 

4 Jeffe not being entirely cooperative, and that's what 

5 triggered the motion. State v. Ober which is cited in our 

6 bench memorandum is, I think, controlling on this issue. 

7 That case, if the Court would recall, about the 

8 inadmissibility of polygraph exam or anything about the 

9 polygraph, including the witnesses -- including requests 

10 for witness to take or not take a polygraph. And, ln 

11 particular, what the case recognizes is that the -- that 

12 taking the polygraph can't lead to admissible evidence. 

13 And so what they say is that questions about whether the 

14 witness took a polygraph or didn't take a polygraph, or 

15 refuses to take a polygraph are not -- are not relevant, 

16 because it requires the jury to speculate about the 

17 reasons why a witness did that. I think the case is 

18 fairly clear on this, and it's unequivocal that it goes 

19 both to the truth or falsity of the witness's testimony. 

20 

21 

THE COURT: 

MR. SISTI: 

Okay. Mr. Sisti? 

Thank you, your Honor. Generally, I'm 

22 on the other end of these things, but that's because my 

23 clients had already taken a polygraph. The situation 

24 here, your Honor, is that, in essence, they have vouched 
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1 Kassidy off? 

2 A Not very long. She had to go to work. She worked 

3 at nine. 

4 THE COURT: Why don't we take the lunch break at 

5 this time. 

6 MR. DELKER: Thank you. 

7 THE COURT: Ladies and gentlemen, please, again, do 

8 not discuss this case, yet, amongst yourselves. Do not 

9 decide the case until you've heard all of the evidence. 

10 And we'll see you back here at 1:30, and I'll see the 

11 lawyers at 1:15 to take up the remaining issue. Thank 

12 you. 

13 THE BAILIFF: All rise, please. 

14 [Lunch recess at 12:26:34 P.M.] 

15 [Resume motion hearing at 1:20:22 P.M.]. 

16 [The following is in open court without the jury present] 

17 THE COURT: Okay. I've had a chance to read the 

18 State's motion to preclude the introduction of an offer by 

19 the state police to Jeffe Marshall to take a polygraph 

20 test and his refusal, as I understand that particular 

21 piece of evidence. And so why don't I give you a couple 

22 of minutes to make any additional argument. 

23 MR. DELKER: Thank you, your Honor. That's 

24 correct, the State would request that the Court prohibit 
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1 really if you didn't do anything, you really do, you've 

2 got to believe me on that. Mr. Marshall: Yeah. Oh, 

3 yeah. It goes on. And, you know, it basically concludes 

4 no problem, I'm going to take the polygraph test. 

5 Well, after November 9th, 2000, that formal 

6 invitation was given to Mr. Marshall and he refused to 

7 take the polygraph test. And it's in that particular 

8 context, your Honor, that we ask that we offer it. I am 

9 not stating in any way, shape, or form that the polygraph 

10 is a reliable tool, that it tells whether or not 

11 somebody's lying or not lying. But Mr. Marshall is left 

12 with the impression by law enforcement, on November 9th, 

13 2000, that the lie-detector test -- and that's what they 

14 called it -- would clear him if he took it, and if he was 

15 telling the truth. And he accepted that, and he, in fact, 

16 accepted that statement by saying, yeah, I know, I have 

17 nothing to hide. No problem, I'll take the test. Well, 

18 your Honor, he hasn't taken the test. He hasn't been 

o 
19 fully cooperative. And this is fair area for the jury to 

20 consider; not whether or not a polygraph is an accurate 

21 indication of truth telling or not truth telling. If they 

22 would have said: Mr. Marshall, if you'll walk across the 

23 street three times backwards, that will clear you of this 

24 particular accusation. And if he said, sure, I'll do that 
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1 for Mr. Marshall's credibility. They've done it a couple 

2 of different ways. They've pictured him before this jury 

3 as being cooperative. They've pictured him before this 

4 jury as giving full, complete statements to police 

5 officers so that they could investigate this case in a 

6 thorough fashion. They've painted a picture before this 

7 jury, your Honor, that he consented to a search of his 

8 home, that he basically was falling over backwards to show 

9 the State, show law enforcement that, in fact, he was just 

10 an innocent bystander in this whole tragedy. 

11 Your Honor, on November 9th, 2000, on the last 

12 three pages of an interview with Jefferey Marshall, 

13 Jefferey accepted the State's invitation to take a 

14 polygraph test, shortly after the death of Kassidy 

15 Bortner. The fact of the matter is that it was offered to 

16 him, it was offered to him in the presence of law 

17 enforcement, both Maine State Police and New Hampshire 

18 State Police; that, in fact, he was told that well, if 

19 you're going to eliminate him, that being Mr. Marshall, 

20 and this Chad guy's pointing a finger at him, is he 

21 willing to come in and take a polygraph test? And 

22 Marshall's response is: I'd probably be willing to do 

23 that. Like, you know, I have -- like I said, I have 

24 nothing to worry about. And the answer is: And if you 
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1 and I don't know if it's right or not, but she -- but she 

2 might be able to bring something up that may catch my 

3 attention about this. Law enforcement: Like she might 

4 have heard something, remembered something differently 

5 than you did? Absolutly. And they offer him an 800 

6 number to get in touch after that conversation. 

7 Your Honor, I would suggest that he did have a 

8 conversation with Jennifer Conley after his initial 

9 statement to the police. Jennifer Conley's statement, 

10 your Honor, I can offer, shed some light on those 

11 telephone conversations during the late morning, early 

12 afternoon of 11/9/2000, and they aren't what Mr. Marshall 

13 said they are. So, your Honor, in that context I'm asking 

14 this Court to allow me to examine Mr. Marshall on the fact 

15 that he was offered a polygraph, that he initially had 

16 accepted that offer, and that only after speaking with 

17 other witnesses in this case he refused to go forward with 

18 that polygraph. He can come up with any reason he wants, 

19 but those are the facts on the record. 

20 THE COURT: Okay. Based on the arguments 

21 presented, and based on my review of the case law, I'm 

22 going to grant the State's motion to preclude the defense 

23 from asking any questions about whether or not Mr. 

24 Marshall was offered a polygraph test, and whether or not 
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1 three times, and then failed to do it three times, well 

2 that would be admissible. His refusal to take the test, 

3 after he accepted that initial invitation, we believe, is 

4 not only relevant, but is certainly admissible in any way, 

5 shape or form. 

6 Now, the cases that the State refers to are cases 

7 that go to the scientific reliability of the polygraph and 

8 that sort of thing. We have no problem with that, and 

9 we're not asking that a polygraph result be put in. But 

10 his -- the mere fact that he failed to do something law 

11 enforcement asked him to do to further the investigation 

12 is relevant, and it impacts on his credibility, 

13 especially -- especially, your Honor, in the context of 

14 this. After -- before he had engaged in this first 

15 interview with law enforcement, he did not have contact 

16 with other witnesses in this particular case. In fact, 

17 what's particularly interesting, this may be a Maine State 

18 Police way of doing things, your Honor has worked with our 
~ 

19 
0 

police agencies long enough to know this isn't typical. 
<, 

2 20 
~ 

Mr. Marshall says -- after he says no problem in getting 

21 back in touch with law enforcement on the polygraph he 

22 says: You know, because I'm sure I'm going to come up 

23 with something, you know, I'm going to sit down and I'm 

24 going to either sit there with Jen -- his girl friend --
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1 think that further questioning is in order. I just want 

2 

3 THE COURT: No, I'm not going to allow you to ask 

4 him about the polygraph test. 

5 MR. SISTI: Well, I guess I'm perplexed as to 

6 how -- how in the world he would be allowed to answer that 

7 question in any other way but no. 

8 THE COURT: Well, we'll see what his answer is 

9 going to be, and you can make an argument. But I think 

10 under State v. Ober, it's very clear that there are --

11 there is a risk that the jury will infer something from an 

12 individual's refusal to take a test that is simply not 

13 admissible in court. And whether or not he refused to 

14 take a test can be argued that he cooperated, nonetheless, 

15 or that he didn't cooperate. So I don't think it's 

16 particularly relevant to ask him about that test. 

17 MR. SISTI: I think that's why it is relevant, your 

18 Honor. And, frankly, I think we're being barred under 
3 
z 

19 Part 1, Article 15, in offering proofs favorable to the 

20 defense. And the reason is that, again, I wouldn't be 

21 mentioning anything to do with a polygraph examination. 

22 My simple question is whether or not he fully cooperated 

23 with law enforcement during the course of this 

24 investigation. If he is given -- somehow, if he is 
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1 he first agreed and then refused to take a polygraph test 

2 for the following reasons: First of all, under State v. 

3 Ober, not only did the supreme court recognize that the 

4 admissibility of polygraph test results are inadmissible, 

5 they also concluded that a question referring to whether 

6 or not a witness would agree to take a polygraph test is, 

7 likewise, inadmissible. And the reason for that is 

8 because of the unreliability of the test, and the risk 

9 that the jury may presume from the fact that someone 

10 refused or didn't refuse to take a test that that is an 

11 inference of guilt, or that the test would have produced a 

12 

13 

14 

reliable result. There are a lot of reasons why people 

may refuse a polygraph test. It's a subjective test. 

results are not always reliable. There may be other 

15 things that the witness is concerned about unrelated to 

The 

16 the incident at issue. So based on State v. Ober, and the 

17 complete inadmissibility and unreliability of polygraph 

18 tests, a reference to those tests is, likewise, 

19 inadmissible under State v. Ober. So I'm going to grant 

20 the State's request. 

21 MR. SISTI: May I ask, your Honor, if he is asked 

22 on cross-examination, and he was under oath, and we're in 

23 a courtroom, whether or not he fully cooperated with law 

24 enforcement in this case and states that he did, one would 
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1 MR. S1 ST1 : 1 won't be asking about a polygraph 

2 test, judge, but I will be asking about whether he 

3 cooperated. 

4 THE COURT: Sure, you can do that. And if he says 

5 yes, you may not ask about the polygraph test. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MR. SISTI: If he says yes, we would ask for a 

record, because that would be a lie in your courtroom, and 

I'd ask that we correct that. 

THE COURT: Mr. Delker? 

MR. DELKER: I think if he says yes, the only thing 

he refused to do was take the polygraph test. 

THE COURT: Right. And that's ---

MR. DELKER: He submitted to every single 

interview. He came back time and time again. They asked 

15 Mr. Marshall to show them on videotape how he did the CPR 

16 to Kassidy, and he submitted to that. He, you know, 

17 

18 

19 

consented to the search of his house. I mean, anything 

that they asked for him, yeah, he agreed to do. The only 

thing that he didn't agree to do was the polygraph. And 

20 given the unreliability of them, I frankly don't blame 

21 him, and I don't think that's not being cooperative with 

22 law enforcement. 

23 

24 

THE COURT: 

MR. SISTI: 

Okay. 

Your Honor 



154 

1 given -- and that question, by the way, is a fair 

2 question. If he is given leeway to lie on .. [inaudible -

3 coughing] I believe that that's the affront that should 

4 be protected during the course of this case. That is a 

5 valid question. It's a question that would be ---

6 THE COURT: Is there any -- is there any other way 

7 that he did not cooperate with the police, in your view? 

8 MR. SISTI: In my view? 

9 THE COURT: Yeah. 

10 MR. SISTI: Yeah. He went over to his house 

11 after -- after the thing had crime tape allover it, and 

12 went inside of it. It's obvious to me ---

13 THE COURT: Okay. Contrary to the police request? 

14 MR. SISTI: The house ---

15 THE COURT: Did the police 

16 MR. SISTI: My understanding -- my understanding is 

17 that that house was surrounded with yellow crime tape. 

18 THE COURT: Okay. My concern is that if your 

19 evidence of his failure to cooperate is his refusal to 

20 take a polygraph test, it is simply another way of 

21 attempting to open the door to that evidence. So I made 

22 my ruling, and I'm not going to allow the State to inquire 

23 about whether or not he refused to take a polygraph test. 

24 I'm sorry, the defense. 
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1 witnesses. Now, I believe that goes to state of mind. 

2 And, your Honor, I don't want to just keep droning on 

3 this, but I believe to fail to allow us to ask that 

4 question would deny Mr. Evans his ability to adequately 

5 cross-examine this particular witness. 

6 THE COURT: I'm going to grant the State's request. 

7 MR. DELKER: Thank you. And just for the record, I 

8 want to just make the argument that I think that In 

9 addition to State v. Ober and the unreliability of the 

10 test, that the evidence, and the Court has discretion in 

11 its -- has discretion to preclude evidence that's unfairly 

12 prejudicial or where the probative value is minimal and 

13 the unfair prejudice is great. So even to the extent it 

14 may have some minimal probative value, the unfair 

15 prejudice from what the jury's requested to speculate 

16 based on that would mean -- would make that evidence 

17 inadmissible for that reason, as well. 

18 THE COURT: I agree. And, therefore, I'm going to 

19 grant the State's motion. I need to take a few minutes to 

20 talk with juror number two, who indicates that they 

21 recognize Mr. Marshall as a neighbor, and I'm not sure of 

22 the circumstances. I think the juror has recently moved 

23 to New Hampshire. So I'm going to explore that on the 

24 record with the jury, and then I'll come back out and tell 
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I've made my ruling, Mr. Sisti. 

I know. But, I, unfortunately, have to 

3 make a record. 

4 

5 

THE COURT: 

MR. SISTI: 

I think you've made a record. 

I don't think I've made a full record, 

6 because, frankly, the -- the issue is his state of mind. 

7 

8 

9 

10 

11 

12 

It's his state of mind. It's his state of mind, whether 

or not he has a guilty state of mind or not. All right? 

It's not -- it's not the test. It's not what we call the 

test. It could be anything. 

THE COURT: That was directly at issue in State v. 

Ober. And the supreme court said that is simply not 

13 admissible. 

14 

15 

16 

17 

18 

19 

20 

21 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Ober had to do with a victim --

Right. 

from what I understand. Now, that's 

a completely different question. We are dealing with an 

individual that defense claims killed a child. That's 

what we're dealing with. And there's no doubt about that. 

This is not a victim. This is not some collateral 

witness. This is the defendant's theory that he's the 

22 real killer, and, as the real killer, he has refused, 

23 after accepting, to take a lie-detector test after the 

24 first interview, and after he begins talking with other 
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1 MR. HYSON: And one of my friends that I went to 

2 high school with, his parents live a couple of doors down 

3 on the other side of the street. 

4 THE COURT: From where we were? 

5 MR. HYSON: From 51 Rogers Road. 

6 THE COURT: Okay. 

7 MR. HYSON: The friend of mine, he doesn't live 

8 there any more, that I know of. I mean, I've talked to 

9 him maybe twice in two years, or something like that. We 

10 were just high school friends. 

11 THE COURT: Okay. 

12 MR. HYSON: I didn't really say anything to you 

13 about it, because 

14 THE COURT: Right. 

15 MR. HYSON: - - when I was up at the bench, you said 
~ 

? 16 to that just because you lived in Kittery, you know me - - -

17 THE COURT: Right. 

18 MR. HYSON: -- and I didn't really recognize any of 

19 the names of the jurors, or anything. 

20 THE COURT: Okay. 

21 MR. HYSON: And I don't know how to explain it, 

22 but, you know, when you go to your home town, you walk 

23 about your home town, you see people that kind of just 

24 look familiar ---
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1 you what the juror said, and we can decide whether you 

2 want me to ask more questions. Okay? 

3 

4 

MR. DELKER: Thank you. 

THE BAILIFF: All rise. 

5 [The following is in chambers with juror number two] . 

6 

7 

8 

9 

THE 

required to 

middle of a 

MR. 

COURT: 

keep a 

trial. 

HYSON: 

We're taking a record, because I'm 

record when I talk to jurors in the 

Mark Hyson. 

158 

10 

11 

12 

13 

THE COURT: And spell your last name for the court 

reporter. 

MR. HYSON: H-y-s-o-n. 

THE COURT: Okay. And you recognize Mr. Marshall 

14 when he came in to testify? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. HYSON: 

THE COURT: 

MR. HYSON: 

of things. 

THE COURT: 

MR. HYSON: 

came to the bench 

THE COURT: 

MR. HYSON: 

THE COURT: 

Not really recognized him. 

Okay. 

What I wanted to tell you lS 

Okay. 

And I told you when - - when I 

Yeah. 

-- that I grew up in Kittery. 

Right. 

a couple 

first 
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1 MR. HYSON: If I ever saw him. 

2 THE COURT: If you ever saw him. 

3 MR. HYSON: I don't know. I mean, it's not like 

4 yesterday or - - -

5 THE COURT: Right. 

6 MR. HYSON: -- the day before. 

7 THE COURT: Okay. 

8 MR. HYSON: It's just, you know, like when you go 

9 around 

10 THE COURT: Okay. 

11 MR. HYSON: -- your home town ---

12 THE COURT: Yup. 

13 MR. HYSON: -- you see people that you -- you know 

14 

15 THE COURT: Might recognize. 

~ 16 , MR. HYSON: Might recognize or look familiar to , , 
:, 

" 17 you . 
. 
" ~ 
" 18 THE COURT: Okay. 
" 0 
z 
~ 19 
e 

But, I mean, if he was walking down the MR. HYSON: 

20 street, I wouldn't even know. 

21 THE COURT: Okay. I got it. So do you have any 

22 impressions outside the courtroom of his credibility, or 

23 anything like that? 

24 MR. HYSON: No. No. 
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2 

3 

4 

5 

6 

7 

8 

9 

him. 

THE COURT: 

MR. HYSON: 

THE COURT: 

MR. HYSON: 

THE COURT: 

MR. HYSON: 

THE COURT: 

MR. HYSON: 

10 like four years ---

11 THE COURT: 
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Yeah. 

- - but you don't know them? 

Yeah. 

That's with Jeffery Marshall. 

Okay. 

He just looks familiar. I don't know 

Okay. 

I actually went back into my yearbooks 

Okay. So the reason you think you 

12 might recognize him is because you had a friend that lived 

13 across the street? 

14 

15 

16 street? 

17 

18 

19 

MR. HYSON: 

THE COURT: 

MR. HYSON: 

THE COURT: 

MR. HYSON: 

Yeah. 

Or their family lived across the 

His family lived across the street. 

Okay. 

And -- I mean, this was in -- I mean, I 

20 graduated in 1984, so ---

21 THE COURT: Okay. 

22 

23 

MR. HYSON: 

THE COURT: 

it was a long time. 

So when do you think, if this is 

24 someone you recognize, that you would have last seen him? 
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1 day, and he had a friend whose family used to live across 

2 

3 

the street from 51 Rogers Road in Kittery. So he thinks 

he might recognize Jeffe Marshall. And the way he 

4 described it is, you know, when you go back to your home 

5 town after having been in high school, you may see 

6 somebody that you saw once when you were living in that 

7 town. He said I'm not even sure if I recognize him, but I 

8 realized that my friend lived across the street, so maybe 

9 

10 

I might recognize him. You know, I've never talked to 

him. It's really innocuous. And I said, do you have any 

11 impressions outside this courtroom of his credibility, or 

12 anything like that, and he said no, if I even recognize 

13 him. 

14 part. 

15 

16 

17 

So I think it was an overabundance of caution on his 

MR. SISTI: 

THE COURT: 

That's good to hear. 

Yeah. 

MR. CRONHEIM: It might not be helpful, because he 

18 may not have lived there for very long ---

19 

20 

THE COURT: Right. 

MR. CRONHEIM: -- to just get that information and 

21 report that back to the juror just so that there's no 

22 THE COURT: Report what back to the -- oh, to the 

23 juror? 

24 MR. CRONHEIM: Just so that to the extent juror's 
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1 THE COURT: Okay. I don't think it will be a 

2 problem. I'm glad you told me, though. Great to make 

3 sure 

4 MR. HYSON: I wanted to let you know because I 

5 didn't want ~~~ 

6 THE COURT: No, that's fine. Why don't you just 

7 have a seat. I'll let the lawyers know, and then we'll 

8 probably get started 

9 MR. HYSON: Okay. 

10 THE COURT: Okay. Thanks. 

11 MR. HYSON: Out here or back in the deliberation 

12 

13 THE COURT: Back out in the deliberation room. 

14 MR. HYSON: Okay. 

15 THE COURT: Yeah, just go all the way back there, 

16 and we'll just 

17 [Juror excused] 

18 THE COURT: Come on In. -, 
J 

? 

19 
G 

MR. S I ST I : What are we going to be doing in there? 
, 
;, 20 THE COURT: Nothing. It's nothing. I just want to 

21 tell you about the juror. Okay. We're in chambers. It 

22 was juror number two, Mr. Hyson. And it's nice to see how 

23 conscientious they are. He said that he grew up in 

24 Kittery, which he told us, I think, at the bench the first 
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1 THE COURT: Why don't we just -- I'm going to have 

2 Norman tell him there's no problem? I think I think 

3 he'll will be okay. Then if you ask him out on the stand, 

4 you know, it should be all right. Okay. 

5 

6 

7 

8 

MR. CRONHEIM: Great. 

THE COURT: Okay. 

MR. CRONHEIM: Thank you. 

THE COURT: Here we go. 

9 [End conference in chambers] . 

10 [Resume proceedings at 1:47:50 P.M.]. 

11 

12 

13 

THE BAILIFF: You may be seated. 

THE COURT: Mr. Delker, you may continue. 

MR. DELKER: Thank you, your Honor. 

14 [By Mr. Delker]: 

15 Q 

16 

17 

18 

19 

20 

21 

22 A 

23 

24 Q 

I think where we left of is we were talking about 

the morning of Thursday, November 9th. But 

actually before I got back to that, I have a couple 

of just background questions I forgot to ask you 

earlier. You said you lived before where you're 

living now you lived at 51 Rogers Road. 

did you live there? 

Four years, I think, something like that. 

know 

How long 

I don't 

And who was your landlord at first, what was the 
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1 off balance by .. [inaudaible - judge speaking] . 

2 THE COURT: It could be someone else. Yeah. Okay. 

3 MR. CRONHEIM: You know, because I don't know that 

4 he really was there. 

5 MR. DELKER: That's all we have for now. 

6 MR. CRONHEIM: Right. No, I'm just thinking I 

7 think we might be able to get that information directly 

8 from Marshall. 

9 MR. DELKER: Oh, ask him. 

10 MR. CRONHEIM: And to the extent we know that it's 

11 not, it couldn't be him ---

12 THE COURT: Right. 

13 MR. CRONHEIM: -- then the juror's just 

14 [inaudible - judge speaking]. 

15 THE COURT: He might feel better. 

16 MR. DELKER: I can start with that question. 

17 That's fine. 

18 MR. CRONHEIM: I don't care how it's done. It can 
ci 

19 
0 

even be done, you know, with you just asking Marshall in 
<, 

20 case you don't want to put that in your case. 

21 MR. DELKER: Oh, either way. I don't know what's 

22 

23 THE COURT: Okay. 

24 MR. DELKER: -- does anybody have any preference? 
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And you said that she got sick. 

she was sick? 

Do you know why 

She might have had the flu, I don't know. I think 

she was sick at her house, too, when she got 

brought over. So, you know, I mean, we watched her 

in all conditions. 

over, she was sick. 

I mean, sometimes when she came 

You know, obviously, she was 

sick at our house. 

And so you said she was sick, and you took her to 

clean her up. 

clean her up? 

What happened when you took her to 

Like I said, she just freaked right out. As soon 

as she saw the water, it was like terror. I mean, 

that's the best way to describe it, she was 

absolutely terrified of the water. And there was 

no reason, you know, I thought at that time. 

Was that the only time you gave her -- tried to 

give her a bath? 

I believe so. Jen might have. 

I now want to go back to the morning of November 

9th. You said that Amanda brought Kassidy into 

your house, and if you can just remind us what 

Amanda did with Kassidy when she was -- when she 

was brought into the bedroom. 
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1 arrangement? 

2 A Sheila Wentworth 

3 Q Okay. 

4 A -- was my ---

5 Q And at some point, did that change? 

6 A Yes. 

7 Q And how did it change? 

8 A Mr. Pierce, William Pierce, ended up buying the 

9 house from her and became my landlord. 

10 Q How long before Kassidy's death was that? 

11 A Probably a couple of months. I think around a 

12 couple of months. 

13 Q And before Kassidy's death, do you remember a time 

14 when you tried to give her a bath or a shower? 

15 A Yes. 

16 Q Okay. Can you tell the jury about that? 

17 A She came over. She got sick at the house. She had 

18 actually, I think, kind of puked on her clothes, so 

19 I kind of her cleaned her up and I went to go put 

20 her into the bathtub and she freaked right out as 

21 soon as I turned the water on. I mean, just 

22 instant freak, you know. It was, you know, I know 

23 kids don't like water and stuff, some kids, but 

24 this was terror. 
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election. So I went out in the living room, and I 

think I was watching MSNBC and Fox News, just 

looking at the tallies and stuff, seeing if they 

had figured out everything. 

Did you have an opportunity to check on Kassidy 

that morning? 

Yeah. I did go in the room. 

Can you describe that? 

Yeah. The cat was out in the living room. We had 

a little cat at that time, Toby, and he jumps 

everywhere and steals stuff and runs around. He 

had got on my desk. I had a desk in the corner of 

the living room. And he had taken something off of 

that. So then he ran around and went into the 

bedroom. So I went down to see what he had taken. 

And I walked in the bedroom, and he had gone 

underneath the bed. So, I mean, I had glanced over 

at her. At that time, it looked like she was 

sleeping. 

How long was that? I mean, were you specifically 

checking on Kassidy at that point? 

No, I wasn't. I was ---

And how long do you think you were in the bedroom 

for? 
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Brought her right into the bedroom, said: Look at 

her, she looks like shit, doesn't she? 

said: Look what Chad did. She was mad. 

And you -- where was Kassidy placed? 

On the bed. 

And what did you do? 

You know, 

Tried to pick her up, because me and her Aunt Jen 

were just kind of like -- I mean, if you had seen 

the bruises, you'd understand. I picked her up, 

tried to -- tried to pick her up and put her on the 

floor, but she had nothing -- didn't want to be 

picked up. She was just ---

So what did you do? 

Just let her sleep. 

You said you turned on the TV? 

Yeah, I put on Nickelodeon, I believe. 

All right. So after Amanda left -- you may have 

said this before, but how long was Jen -- did Jen 

stay for? 

She worked at nine o'clock, so it was pretty much 

after Amanda left, Jen took off for work. 

Okay. And what did you do? 

Well, the election was going on that time, and I 

get into politics stuff, so I was up watching the 
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1 A He called up. He was -- he first said: How's 

2 Kassidy? I said -- at that time, I said fine. And 

3 then he started going off, he goes: You won't 

4 believe this, the town called me. He said 

5 something about -- I don't know if it's exactly the 

6 town called me or DHS had called him, because 

7 someone had seen Kassidy at his house acting weird. 

8 And he was like, I think it's Emily Conley, you 

9 know, who is Jen's sister's friend, and said I know 

10 she called them. And I tried to at the time, I 

11 said, well, you don't know if it has to do with 

12 your divorce, you know, if they're checking up on 

13 the boy. And he says: No, they asked about 

14 Kassidy. That kind of stuff. 

15 Q So what was the first thing he said to you when you 

16 answered the phone? 

17 A He asked right off: How's Kassidy? 

18 Q And how did you respond? 
,~ 

/ 

19 A At the time, I said fine. 
8 

20 Q Did you say anything about Kassidy's condition to 

21 him at that point? 

22 A No, I didn't. 

23 Q How did the conversation go from there after he 

24 said how's Kassidy? What's the next -- what did he 
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1 A Maybe seconds, you know, it wasn't long, at all. I 

2 mean, I wasn't I didn't indirectly go up and 

3 check on her, you know. It was like I glanced 

4 over. The bedroom's not that big, but still, you 

5 know, she's laying on the bed, the bed's -- the 

6 head of the bed is towards the windows of the 

7 bedroom, so I didn't walk on that side. Came in 

8 the front where we had some -- some things that we 

9 put clothes in. I had actually walked over there 

10 and looked at her. 

11 Q Did you get a phone call that morning after you 

12 checked on Kassidy, or after you went into the 

13 bedroom with the cat? 

14 A Yes. 

15 Q Okay. Who was that call from? 

16 A From Chad. 

17 Q Can you do you remember what time it was? 

18 A I don't know, exactly. 

o 
19 Q Any idea? 

20 A Maybe 9: 30. You know, I don't know exactly what 

21 time it was. 

22 Q Around 9:30, or earlier in the morning? 

23 A Yes. Yeah. 

24 Q And can you describe that telephone call? 
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Did he say who it was that he thought had called 

the Department of Human Services? 

Yes, Emily Conley. 

And who is Emily Conley? 

Amanda's friend. 

From where? 

Sanford. 

Do you remember how that call ended? 

I don't know if we -- I'm sure we kind of talked 

about politics, maybe, a little bit. 

him, I said I don't know, you know. 

I just told 

I tried to 

reassure him that it probably wasn't, because of 

that, it was probably because he was going through 

his divorce and stuff. That's it, basically. 

What did you do after that phone call? 

I then went back in and watched TV. 

What did you do, what happened next at that point? 

I went out to check on the mail. 

Do you remember what time you checked on the 

mail? 

Around twelve, twelve-thirty. 

How do you know it was around that time? 

Well, the mail comes at different times. 

never there accurate. I remember hearing 

They're 
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say next? 

He just said if this shit's going to -- like that, 

he said if this shit's going to keep up, Mandy and 

the little bitch is going to have to get out of my 

house. I can't put up with this. I got two boys I 

have to watch out for. He was very angry about 

having the, you know, DHS or the Town of Rochester 

call him. You know, definitely he was quite angry 

about the situation. 

Just so we're clear, what did you understand DHS --

who was it that was calling, that you understood? 

Department of Human Services. 

And you said that he was upset. Did he say what he 

was going to do as a result of that call? 

Yeah, he said they can both get the hell out 

well, the f'n out of my house, her and the little 

bitch. You know. Just like that. I mean 

And you said something about what did he tell 

you about why he thought it was -- had to do with 

Kassidy? 

Because they had from what I understand, they 

had said something to him. He said someone had 

seen her at his house acting strange, you know, and 

they wanted to set up a meeting and stuff. 
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1 Tried CPR. I didn't know how to do CPR. I just 

2 kept pumping on her. You know, it seemed, at that 

3 point, that, you know, she was kind of gargling or 

4 

5 Q Was she responsive? Was she conscious? 

6 A No. 

7 Q You said that you called a number of people, Jen, I 

8 think you said, the defendant, Amanda. Why didn't 

9 you all 9-1-1? 

10 A I've never been in that kind of situation. I don't 

11 know how to explain it to you. It's when you've 

12 got somebody right there and something's going on, 

13 you don't know what the hell to do. So much goes 

14 through you. It all happened so quick. I just 

15 needed help. I did call 9-1-1. They didn't even 

16 know what to do. I kept asking the lady, you know, 

17 is there something I can do. And she said, oh, 

18 they're on their way. 

19 Q 
@ 

What did you do with Kassidy when you checked on 

~ 

" 20 I 

'2 
her? 

" z 
0 

21 A 1) 

I 

'" 
Just kept trying to see if something was in her 

n 
d 

22 mouth. You know, she was -- I didn't know what was 

23 wrong. I just tried to pump on her, you know, as 

24 far as trying to get her to breathe, trying to get 
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1 because, when you're sitting In the living room, 

2 themailboxisrightontheedgeoftheporch.so 

3 you can hear them drop the lid on themailbox.so 

4 you know when it comes. And I usually go out there 

5 to get the mail as soon as I hear it drop. 

6 Q Do you remember how you knew it was around twelve 

7 or twelve-thirty that it came? 

8 A That's roughly the time that they always come, you 

9 know. 

10 Q Now, what did you do when you got the mail? 

11 A I went out, got the mail, came back in. I walked 

12 into the bedroom. I looked over at Kassidy, and 

13 there was something wrong with her. 

14 Q What was wrong with her? 

15 A She was laying there, her eyes were in the back of 

16 her head, and she just looked like she was in 

17 shock. I went over. I looked at her. You know, I 

18 didn't know what the what the hell was going on. 

19 I called people. I called Chad. I called Amanda. 

20 I called Jen. Nobody -- I think the only one I got 

21 a hold of was Jen. She didn't know what to do. I 

22 went back in, tried to see if anything was in her 

23 mouth, she was chocking anything was wrong. I 

24 tipped her upside down, started patting her back. 
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1 and help to come. 

2 Q What did you do with Kassidy before the police or 

3 ambulance arrived? Where did you bring her? 

4 A Well, they said that they're on their way. I ran 

5 outside, and I wanted to meet the ambulance as soon 

6 as I could, because where we lived, it's on Rogers 

7 Road, and there's a main drag there. So as I 

8 started to bring her outside in my arms, a cop car 

9 went, and he got out, and he met me halfway on the 

10 porch. 

11 Q What did you do with Kassidy? 

12 A We laid her down on there was a piece of sheet 

13 rock on the porch. We laid her down and I started 

14 giving her CPR, or what I thought was CPR. And he 

15 told me, oh, that's not how you do it, you know. 

16 And he started working on her. I was I don't 

17 know if I was still on the phone with 9-1-1 at that 

18 time. 
, 
0 

£, 
19 Q I'm going to show you a couple of items. 

0 

20 MR. DELKER: One moment, your Honor. 

21 [Pause in proceedings] . 

22 MR. SISTI: State's 26 and 27, without objection, 

23 your Honor. 

24 THE COURT: Okay. They may be marked as full 
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1 her to come to, check for a pulse. 

2 Q You said you checked in her mouth. What did you do 

3 to check in her mouth? Why did you check in her 

4 mouth, first? 

5 A I didn't know if she was choking on something. She 

6 had cereal there with her, a baggie. I've never 

7 been in that situation before. I don't know how to 

8 describe it to you. It's ---

9 Q How did you what did you use to check her mouth? 

10 A A napkin. 

11 Q What kind of napkin? 

12 A From Wendy's. 

13 Q And did she have anything in her mouth? 

14 A Not that I saw. 

15 Q What did you do next? 

16 A I don't know if I was on the phone with 9-1-1 at 

17 that point, or if I wasn't. I know I took water, I 

18 had splashed a little bit of water on her face 

19 trying to wake her up, trying to get any response I 

20 could. I kept asking the operator, is there 

21 anything I can do. And she says, oh, no, they're 

22 on their way. It happened just like that. 

23 within it seems within seconds. You know, it 

24 seemed like it took forever though for the police 
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1 MR. SISTI: Thank you. 

2 [By Mr. Delker]: 

3 

4 

5 

6 

Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 

I think we'll do this in two sessions, again, so 

all the jurors can see. Can you point out on the 

bed, is there any of Kassidy's clothing in this 

picture? 

Right there, and right there. 

Keep your voice up, please. 

Right there, and right there. 

So over In the corner here is what? 

That's her jacket, her winter coat. 

THE COURT: A little louder, please. 

13 [By Mr. Delker]: 

14 Q Keep your voice up. 

15 A That was her winter coat right there. 

16 

17 

Q 

18 A 

19 Q 

20 A 

21 

22 

23 

24 

Q 

A 

Okay. What's the yellow thing towards the pillow 

up at the top of the bed? 

That's a wrapper from Wendy's. 

Okay. And what was the significance of that? 

That's what I used to look into her mouth. 

And what is -- there's a pair of jeans here. 

What's underneath the jeans? 

That's the mail. When I came inside the house, I 

had just got from the mailbox. 
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1 exhibits. 

2 
A [State's Exhibit No. 26, photograph, received in 

3 evidence]. 

4 
A [State's Exhibit No. 27, photograph, received In 

5 evidence]. 

6 [By Mr. Delker] 

I'm showing you State's Exhibit well, let me 7 Q 

8 start with State's Exhibit 26. 

that photograph? 

Do you recognize 

9 

10 A 

11 Q 

12 A 

13 Q 

14 

15 

16 A 

17 Q 

18 

19 step 

20 

21 your 

22 

23 

24 

Yes. 

What is that a photograph of? 

That's our bed. 

Okay. And what -- when -- does that look like your 

bed on the day that Kassidy arrived on November 

9th, I mean, during that day? 

Yes. 

Okay. 

MR. DELKER: Your Honor, I'd like the witness to 

down from the stand, with the Court's permission. 

THE COURT: Sure. You need to make sure you keep 

voice up real high. 

THE WITNESS: Okay. 

MR. SISTI: If we could shift over, your Honor? 

THE COURT: Sure. 
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1 MR. DELKER: Yeah, I think he can do this from the 

2 stand. 

3 THE COURT: Okay. 

4 MR. DELKER: Thank you. 

5 [By Mr. Delker]: 

6 Q I'm going to open this up and ask you if you 

7 recognize it. Do you recognize what's in the bag? 

8 A Yes. 

9 Q And what is it? 

10 A It's her winter coat. 

11 Q The coat she was wearing that day? 

12 A Yes. 

13 Q And that's what's shown in the bed? 

14 A Yes. 

15 MR. DELKER: Can I publish this? 

16 THE COURT: Sure. 

17 MR. DELKER: I'm showing defense counsel State's 

18 Exhibit 2. 
'! 
> 
c 

19 MR. SISTI: Your Honor, these without are ,3 

20 objection. 

21 THE COURT: Okay. 

22 MR. DELKER: Thank you. 

23 THE COURT: Are they full exhibits, yet? Have they 

24 been marked by the monitor? 
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20 
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22 

23 

24 

If you could come down to this end, and if you 

could just point out, the same thing out to these 

jurors, as well. 

This is her pajamas, her footwear, winter jacket 

right there. Jeans. And this is the mail that I 

went out to get. 

Keep your voice up. 

This is the mail that I went out to get. 

And this is the Wendy's napkin? 

[No audible response]. 

Actually, if you could just stand there for one 

actually, I'd ask you to just stay down for a 

minute. Let me show you State's Exhibit 27. 

you recognize that photograph? 

[No audible response]. 

And what's depicted in that photograph? 

Her footwear and the cereal she had that day. 

Do 

Thank you. Resume the stand. I'm going to show 

you, now, a couple of items starting with what's 

been marked as State's Exhibit 1 for identification 

THE COURT: Want him to retake the seat? 

MR. DELKER: I'm sorry? 

THE COURT: Do you want him to retake a seat? 
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1 evidence]. 

2 [By Mr. Delker] 

3 Q 

4 

5 A 

6 Q 

7 A 

8 Q 

9 A 

I'm showing you State's Exhibit 5. 

recognize that? 

Yes. 

Okay. And what is that? 

Pajamas. 

Whose pajamas? 

Kassidy's. 

Do you 
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10 

11 

Q Was she wearing those on the day she came to your 

house? 

12 A Yes. 

13 Q These appeared to be ripped. Were they ripped like 

14 this when she came to your house? 

15 A No. 

16 Q Okay. Were the EMTs working on her this morning? 

17 A Yes, sir. 

18 Q And this was the top to her pajamas? 

19 A Yes, sir. 

20 MR. DELKER: 

21 Exhibit 3. 

And I'm going to show you State's 

22 

23 

MR. SISTI: 

THE COURT: 

24 exhibit. 

And that's without objection. 

Okay. It may be marked as a full 
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1 MR. DELKER: Oh, I don't believe so. Sorry. 

2 THE COURT: Why don't we just have them marked. 

3 Thanks. 

4 [State's Exhibit No.2, Kassidy's red pajama bottoms, 

5 received in evidence] 

6 [By Mr. Delker]: 

7 Q Okay. I'm going to show you what's been marked as 

8 State's Exhibit 2, for identification. Do you 

9 recognize that? 

10 A Yes. 

11 Q Okay. And what is that? 

12 A Pajamas. 

13 Q Whose pajamas? 

14 A Kassidy's. 

15 Q Was she wearing those on the day she was dropped 
~ 

16 off? 
, 
n 

17 A Yes. 

18 MR. DELKER: I'm going to show you State's Exhibit 

19 5. 

20 MR. SISTI: That's without objection, your Honor. 

21 THE COURT: Okay. It may be marked as a full 

22 exhibit. 

23 

24 [State's Exhibit No.5, Kassidy's pajamas, received in 
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What did you do after the ambulance arrived? 

Stayed with Kassidy, tried to help the cop as far 

as trying to work on her. I mean, you know, trying 

to do CPR, holding her head. 

Did you go to the Kittery Police Station that 

night? 

Yes. 

And did you see the defendant at the Kittery Police 

Station that night? 

Yes, I did. 

Can you -- did the defendant talk to you? 

Yes, he did. 

Okay. What did he say? What happened? 

He came up to me and he said: I can't believe you 

did this to me. I can't believe you're doing this 

to me. You know, basically really angry. 

Where were you? When was this? 

I was outside. The Kittery Police Department 

has -- the police department in the back and the 

town hall's in the front, and there's a bench 

outside the town hall, and I was out there. And I 

could look into the police department's door, 

because it had a little window, and he came walking 

out. And as he started approaching me, he was 
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1 
A 

[State's Exhibit No.3, slippers, received In evidence]. 

2 [By Mr. Delker]: 

3 Q Do you recognize those? 

4 A Yes. 

5 Q What are they? 

6 A Her flip-flops or slippers. 

7 Q And was she wearing those when Amanda dropped her 

8 off? 

9 A Yes, sir. 

10 MR. DELKER: Lastly, I'm going to show you State's 

11 

12 

13 

Exhibit 4. I'm going to show defense counsel, first. 

MR. SISTI: Without objection. 

THE COURT: Okay, it may be marked as a full 

14 Exhibit. 

15 A 

[State's Exhibit No.4, plastic bag with cereal, 

16 received in evidence] 

17 [By Mr. Delker]: 

18 Q Do you recognize State's Exhibit 4? 

19 A Yes. 

20 Q And what is that? 

21 A Cereal. 

22 Q Is that the cereal Kassidy had when she came to 

23 your house that morning? 

24 A That's it. 
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Did you see Amanda that night? 

Yes. 

Did Amanda and the defendant see each other? 

Yes. 

Can you describe that? 

We were outside of the police department. At this 

point, I think everybody was done talking to the 

police. We were standing there, but we were 

talking to Amanda next to my truck. There was a 

cop out there. And Chad was a little ways away in 

the parking lot area. He was basically yelling 

over to Amanda trying to get her attention. And I 

believe at that time Amanda did go over and talk to 

him. 

Did you hear anything said between them? 

He was just telling her, you know, I didn't do 

this. I couldn't do this to Kassidy, and stuff 

like that. 

And what did you do that night? 

Well, we went back, not to my house, but to Will's 

house with Amanda and Jen, and I think there was 

some other people, too; Amanda's parents might have 

been there. Sat there. And then we decided that 

we weren't going to stay at the house. We went to 
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saying this stuff. And his buddy carne up and 

pulled him away, you know, to the side. 

Was this -- when was this in the evening that he 

approached you? 

I don't know an exact time. 

Was it before or after everyone spoke to the 

police? 

I believe it's after everyone spoke to the police. 

And who was with the defendant when you saw him? 

All kinds of people. Jeremy Hinton. 

I'm sorry, who's Jeremy? 

Jeremy's a store manager for one of the McDonald's 

stores. His friend, Bruce, was there. His ex-wife 

was there. I believe Travis, the guy that lives 

downstairs from inside the same house as Chad, he 

was there. He brought all kinds of people. 

Okay. And you say that the defendant approached 

you outside the police station. 

you, again? 

What did he say to 

He just said: I don't know how you can do this to 

me. How can you tell them everything. 

just went off, I mean 

What was his demeanor? 

Angry. 

You know, 
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1 A She used my cell phone. 

2 Q And how long did she speak with the defendant on 

3 the phone? 

4 A I don't know, exactly; it was pretty long. I think 

5 she actually -- my battery died on my phone. 

6 Q What was Amanda's emotional state while she was on 

7 the phone? 

8 A She was upset with him. 

9 Q Can you describe her emotions? 

10 A Oh, yeah, she -- she said: You killed my baby. 

11 You said you were going to do this. 

12 MR. SISTI: Your Honor, I'm going to object. 

13 MR. DELKER: I'm sorry. 

14 MR. SISTI: I'm going to object. 

15 [By Mr. Delker]: 

16 Q Without getting into it. 

17 MR. SISTI: Can I ask that it be stricken? 

18 THE COURT: I'm going to sustain it, at this point. 

19 Let me hear some more foundation. 

20 MR. SISTI: I ask that the answer be stricken. 

21 THE COURT: The answer is stricken, at this time. 

22 MR. SISTI: Thank you. 

23 [By Mr. Delker] 

24 Q Can you without saying what Amanda said on the 
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1 the Anchorage Inn, in Portsmouth, New Hampshire. 

2 Q What was the situation with your house when you 

3 were finished with your interviews that night? 

4 A We got back to my house, and there was a Maine 

5 state trooper there that was, you know, going to 

6 check out the residence and stuff. And he came 

7 out, and he gave me my keys and he said he had left 

8 a list of stuff that he had taken, and that was on 

9 the kitchen table, and that we could go back in if 

10 we wanted to. I didn't -- we didn't feel like 

11 being around ---

12 Q Did you go into the house? 

13 A I believe we did. 

14 Q What did you get? 

15 A Some clothes, stuff like that. Just deodorant, 

16 probably, you know. 

17 Q And you said that you went somewhere that night. 

18 Where did you go? 
:; 

19 A 
G 

The Achorage Inn, in Portsmouth, New Hampshire. 
~ 

~ 20 Q 'i Who was with you at the Anchorage Inn that night? 

21 A My girlfriend, Jennifer, and Mandy. 
" -( 

22 Q What did Amanda do that night? 

23 A Well, Amanda called Chad. 

24 Q How do you know she called Chad? 
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1 impeachment, she wasn't given that specific question, so 

2 it can't be impeachment. She wasn't given the opportunity 

3 to deny that. I mean, the question should have been 

4 phrased, you were in a room -- you were in a room with 

5 Jefferey Marshall and you said, X, Y and Z. And that 

6 never happened, okay? So it can't be used for 

7 impeachment. She basically gave the general tenor of what 

8 was going on. With regard to excited utterances, this 

9 doesn't fit within excited utterance. I mean, this was 

10 and Marshall saw, in Marshall's own words, confronting 

11 somebody. This is not some spontaneous exclamation, or 

12 anything else. This is a pre-thought confrontation. 

13 THE COURT: Okay. I will I will allow the 

14 statement in under [inaudible], excited utterance. The 

15 law requires that a statement with regard to a startling 

16 event or condition, which is Kassidy's death. The above 

17 declarant was under the stress of the excitement. The 

18 description and the foundation provided by this witness 

19 indicates that she was still acting under the stress of 

20 the excitement caused by the event, but she doesn't 

21 necessarily have to be crying. So I think [inaudible] 

22 MR. DELKER: Okay. Thank you. 

23 [End bench conference] 

24 [By Mr. Delker]: 
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1 phone, can you describe Amanda's emotions while she 

2 was on the phone? 

3 A She was mad. 

4 Q Was she crying? 

5 A She seemed upset, yes. 

6 Q Can you elaborate at all? What was the tone of her 

7 voice? 

8 A She sounded like she was confronting him. 

9 Q What did Amanda say? 

10 MR. SISTI: I'm going to object again, your Honor. 

11 THE COURT: Can I see counsel, please? 

12 [The following is a discussion at the bench] . 

13 MR. DELKER: I think -- I think it's admissible for 

14 two reasons. One is an excited utterance, and, two, I 

15 think it's inconsistent with what Amanda said. I think 

16 Amanda described the telephone call as her describing to 

17 the police that the nature of the call, and she said 

18 something to the effect of that she told Chad that they 

19 said you killed my baby. So I think for impeachment 

20 purposes, it's relevant. I think it's also relevant 

21 well, I don't even know that it's substantive evidence, 

22 but I think it's admissible under the hearsay exception 

23 for excited utterance. 

24 MR. SISTI: Let me take it one step at a time. On 
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something that's good carrying around with you. 

You saw Kassidy's condition on Thursday morning, 

and you described it as significantly different 

than Wednesday afternoon when she left. 

you do anything then? 

Why didn't 

Once again, it's Jen's sister. You think that the 

parents will do the right thing. There's no 

explanation for it. I mean, I'm not going to make 

an excuse for it. I definitely messed up. I 

should have said something. I didn't. 

MR. DELKER: I have no further questions. 

THE COURT: Mr. Sisti? 

MR. SISTI: Your Honor, I have quite a few 

14 questions, if you'd like me to begin now? 

15 

16 

THE COURT: 

MR. SISTI: 

Yes. 

Thank you. 

17 A CROSS-EXAMINATION [By Mr. Sisti] 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

You definitely did mess up, Jeffe. You messed up 

very seriously on Novemeber 8th, and you messed up 

significantly more on November 9th of 2000, do you 

agree with me? 

Absolutely not. 

Absolutely not? Okay, we'll start there. Oh, by 

the way, you messed up by telling people different 
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What did Amanda say on the telephone? 

She said you killed my baby; I know you did this; 

you wanted her dead. 

she was upset. 

All kinds of stuff. 

What did Amanda do the next morning? 

I mean, 

I had woken up, and she was on the phone with Chad. 

And she said to me and her sister that she was 

leaving with Chad, he was coming to get her. 

And did you see that happen? 

Yes. I was looking out at the Anchorage. I was in 

the back of the Anchorage, and I could look out the 

window in the parking lot, and he had pulled in. I 

believe it was his sister's car. It was a Saturn, 

I believe, at the time, and he was driving, and she 

left with him. 

You described for the jury many times when Kassidy 

would come to your house with bruises. 

you do anything? 

Why didn't 

There's no -- looking back, there's no excuse, but 

it was Jen's sister, number one. Number two, this 

is a guy that we did business with. He was a 

friend of mine. But I can -- there's no excuse. 

should have. I didn't. I've got to live with it. 

It's the worst thing I've ever done. And it's not 

I 
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1 Q You are? 

2 A And Chad, yes. 

3 Q And Chad? 

4 A Yeah. 

5 Q You're that close? 

6 A Absolutely. 

7 Q You would take care of them before you would think 

8 of yourself in any way, shape, or form, right? 

9 A I looked up to Chad. 

10 Q You looked up to Chad? 

11 A Absolutely. 

12 Q So what you're telling this jury is that when a 

13 baby, 21-month-old, came to your home on the 

14 morning of November 9th ---

15 A Uh-huh. 

16 Q lifeless, bruised allover her body, right, all 

17 over her body, that it was important for you to 

18 flick onto Nickelodeon and go see how Gore and Bush 

19 were doing in the other room? 

20 A I guess so. Yup. 

21 Q You guess so? 

22 A Yup. Obviously, I didn't do the right thing. I 

23 should have told somebody. 

24 Q Let me ask you something else. You're saying that 
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things, too, during the course of this 

investigation, didn't you? 

I don't believe so. 

You don't believe so? 
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I told the truth, and sometimes the truth hurts, 

but it has to be told. 

Okay. Let's start, I guess -- why don't we start 

with the prosecutor's last series of questions, 

okay? 

Uh-huh. 

If somebody came to your house with a dog in that 

condition on November 9th, 2000, would you just sit 

there and watch the dog die? 

Like I said, there's no excuse. I have no excuses 

for not -- it was Jen's sister, though. 

Okay. Are you saying you were covering up for 

Jen's sister, is that what you're saying? 

And Chad. 

And Chad? 

And Chad. 

All right. So you were covering up for Jen's 

sister and Chad. You're that close with Jen's 

sister, are you? 

Yes. 
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right from the beginning, okay? I want to make 

sure you understand this dynamic. You're saying 

that you would cover up for Chad, you would cover 

up for Chad to a point that a baby would be brought 

to your home that you thought for sure he had 

beaten, beaten to the doorstep of death --

Something had happened that night before, yes. 

Yup. We're going to get to that, too. 

I hope we do. 

We will. All right. But you're saying that you 

would cover up for him, right? 

I did, yes. 

Yeah. Now, what you just said -- let's make sure 

we're set here, okay, because it's 2:29, okay, 

right now, this afternoon. 

than Chad? 

Excuse me? 

Are you more important 

Are you more important in your eyes than Chad? 

Everybody's equal. 

Everybody's equal? 

Uh-huh. 

You're not more important than Chad? 

To me, I am, yes. 

Yes, you are. 
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1 you would cover for Chad, right? 

2 A If he had asked us, yes. 

3 Q Just because Chad would ask you, basically, say can 

4 I beat the hell out of an infant and would you 

5 cover for me? 

6 A Excuse me? Can you repeat that? 

7 Q If he said if I beat the hell out of an infant, 

8 would you cover for me? 

9 A It was never like that. 

10 Q It was never like that? 

11 A No. 

12 Q Didn't you just describe that for this jury for the 

13 last three hours? 

14 A As far as he said to us, would you watch Kassidy, 

15 because we don't want to bring her around because 

16 she has bruises, that's exactly. We had -- I'm not 

17 going to lie to you and say we didn't have an idea 

18 of what was going on. Obviously, we knew what was 

19 going on. We did the wrong thing by not saying 

20 anything. But you have to put yourself in that 

21 position as far as it's her sister, and he was my 

22 friend. I messed up, you know. 

23 Q Yup, I know. We know you did. We're going to talk 

24 about that. I just want to establish something 
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Well, we hope so, too, okay, because we're going to 

get to that, as well. On November 8th, 2000, you 

describe Kassidy Bortner as being normal and no 

bruising, right? 

There was a slight bruise, yes. 

A slight bruise? 

Yes. 

You told the Jury there was no bruising, but --

It was turning yellow, sir. 

A little, tiny, yellow bruise. 

It was fading away, yes, sir. 

That's it? 

Okay. 

okay? 

So doctors let me just ask you this, 

If doctors came into the courtroom, let's 

say a doctor comes in from a hospital in Maine who 

saw the baby an hour after the baby was brought to 

the hospital 

Uh-huh. 

-- and said there was bruises on that baby's face 

that would have been obvious to anyone the day 

before, would you disagree with that? 

I would disagree with that, absolutely. 

Let me ask you something, else, okay? And I'm just 

going to ask you some general things, and then 

we're going to start getting specific, okay? If 
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Yeah. 

You would cover for Chad, you would certainly 

cover for you, wouldn't you? 

I told the truth. 

Did you answer my question? 

Would I cover for me? 

Yeah. 

I would have told the truth. 

You would have told the truth. 
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Whatever the truth may be, I would have told the 

truth. 

You would have told the truth? 

Yes, sir. 

All right. So when people are asking you questions 

on November 9th, 2000, you would tell the truth, 

right? 

Yes, sir. 

Let me ask you something else: Would Jennifer 

Conley, would she tell the truth, too, your 

girlfriend, if she was asked about you, or would 

she cover up? 

Absolutely, she would tell the truth. 

She would tell the truth? 

I would hope she would. 
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Good or bad, I told the truth. 

Prior to October 1st, 2000, are you telling this 

jury that Kassidy exhibited bruising about her 

body? 

Can you 

Yes. Prior to October 1st, 2000, are you telling 

this jury that Kassidy exhibited bruising or abuse 

on her body? 

From October 1st? 

Prior to October 1st, 2000. 

question? 

Yeah. 

All right. 

Do you understand the 

Like I said, she started getting bruises when she 

started moving in with Chad. That's when I started 

noticing bruises. I can't sayan exact date. I 

don't have a date of when. 

Let me ask you this, okay? If I told you that she 

moved in with Chad in July of 2000 

Yes. 

-- does that kind of fit up with your memory? 

Once again, I'm not going to say yes or no, because 

I'm not quite sure. 

You're not quite sure? 
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Chad called you for the first time and you thought 

it was strange on the evening of November 8th, 

2000, you would have been caretaking for Kassidy 

how long, about a month? 

I couldn't tell you, exactly. 

Couldn't tell me, exactly? 

I wouldn't tell you, exactly. 

Well, we're trying to determine here a few things. 

I'm going to be fair with you, okay, because I'm 

sure you've already heard. You see, we're blaming 

you for the death of that child. 

If that's what you must do to try to get somebody 

off that did it, yes. 

We're trying to do that so that we can finally get 

the truth, do you understand that? 

I think he knows the truth. 

We think you do, too. 

I think he does. 

Okay. What we need from you then is honest 

answers, all right? 

I have given honest answers, thank you. 

And we need you not to exaggerate things, okay? 

Sometimes the truth hurts, but I told the truth. 

Well, we'll keep working orr it. 
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I'm not quite sure. You know, I can't put an exact 

date of when she moved in with him. 

Well, we're trying ---

It was in the beginning of the relationship, yes, 

sir. 

We're trying to get an understanding of what you're 

testifying to when you're saying that this child 

showed a steady decline and showed bruising about 

her body. When was that? 

Right along. 

Right along? 

Ever since -- ever since she was moved in with 

Chad. Absolutely. 

Ever since? 

Absolutely. 

Without any question, right? 

Without any question. 

She always had bruises on her face then, did she? 

No. Every now and then. I mean, we're not 

talking -- the day she passed away was the worst 

she ever was. 

All right. Let me ask the questions, okay? You've 

had your opportunity to say all the things you 

wanted. 
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Let's get it all out on the table --

All right. 

-- you know. 

Right. October 1, 2000, are you saying that child 

was battered or bruised on that day? 

I don't know exactly that day. I can't 

You can't say it, can you? 

Not on that day I can't, exactly. 

No. Can you give us any day prior to October 1st, 

2000, when that child appeared battered or bruised? 

I can't give you a date, but I know she was, 

because I saw it with my own eyes. 

Saw it with your own eyes? 

Yes, sir. 

Now, about October, beginning of October, that's 

when you came into the picture on child care, 

right? 

Maybe so. I don't know, exactly. I don't know 

what the date was that, you know, when we started 

watching Kassidy. It wasn't ---

Well, it was about four or five weeks before her 

death, wasn't it? 

Maybe so, yeah. 

You don't want to remember that, or you just can't? 
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1 
A [State's Exhibit No. 19, photograph of Kassidy before 

2 incident, received in evidence] . 

3 [By Mr. Sisti]: 

4 Q Let me show you State's Exhibit 19. And who is 

5 that? 

6 A That's Kassidy. 

7 Q All right. That's Kassidy, right? 

8 A Yes, sir. 

9 Q Okay. That's Kassidy Bortner. And if I told you 

10 that was a picture of Kassidy Bortner before, just 

11 before you became the baby-sitter, would you agree? 

12 A I wouldn't agree. I don't know when that picture 

13 was taken. 

14 Q If I told you it was taken on or about October 1st, 

15 would that help you out? 

16 A I don't know that to be the case. I don't know 

17 when that was taken. 

18 Q You don't know. Do you recall Kassidy looking like 

19 this? 
o 

20 A Yes, sir. 

21 Q Okay. And you recall her looking like this in the 

22 fall of 2000, don't you? 

23 A In the fall of 2000? 

24 Q Yeah. 
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1 A I can't put a date on it. 

2 Q Did the police ask you that kind of a question? 

3 A Yes. 

4 Q All right. Did you give them an answer? 

5 A I'm sure I did. 

6 Q Now, if you gave them an answer, is there a problem 

7 with giving the jury an answer? 

8 A I don't recall if I ever gave them an exact answer. 

9 I don't I don't think I ever gave a date. I 

10 might have, but ---

11 Q I'm going to try to help you out here. 

12 A Okay. 

13 MR. SISTI: If I could have just a second, your 

14 Honor? 

15 THE COURT: Sure. Go ahead. 

16 [Pause in proceedings] 

17 [By Mr. Sisti]: 

18 Q I'm going to show you State's Exhibit 19. 

19 MR. SISTI: It doesn't appear as though the ID's 

20 been stricken. I'm going to ask that the ID be stricken 

21 at this time, your Honor. 

22 THE COURT: Okay. No objection, I take it? 

23 MR. DELKER: No. No objection. 

24 THE COURT: Okay. 
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That's 

So you're indicting the left side of the child's 

face? 

Looks to me. I mean, you look at it. 

No, no. You're the guy on the stand. 

That may be some bruising. 

Let's show the jury. 

I don't know. 

Like I said, you can't really tell. 

You're saying that's bruising? 

Who knows? 

taken. 

I don't know when the picture was 

Show the jury where you think there was bruising. 

I don't know; might be along here. I don't know. 

I mean, you can't really tell. And, like I said 

before, a lot of the time in that kind of picture, 

you could not tell the side bruising. 

Do you know who took that picture? 

I do not. 

Do you know if she's got a grandmother? 

Yes, sir. 

Where's that grandmother live? 

She lives in Auburn, Maine. 
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She had bruising? 

-- when she was with Chad, yes. 

She did? 

Yeah. 
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What if I told you that she was with Chad in July 

and in August and in September, all of those 

months, and she looked like that. 

you that? 

What if I told 

No, she had bruising when she was living at Chad's 

house. 

Can you come on down here and point it out to us? 

I don't see any bruising, no. 

Okay. 

Some bruising was on the side. 

bruising right along there. 

There might be 

Are you saying there's -- come on up. 

There might be. 

moving] . 

I'm not .. [inaudible - chair 

You show this jury where there's bruising. 

That kind of -- that's where some of the incidents 

of bruising happened along Kassidy, was along the 

side there, which is in this picture. 

hard to see. 

It's kind of 
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No, you know what the problem is? 

you? 

You know, don't 

About what? 

You know when you introduced Chad, right, to 

Amanda? 

r don't know the exact date, no, r don't. 

You know it was in the summertime. 

r don't know the exact date. 

r don't 

It was at Applebee's. 

You know it was June. 

r don't think there was snow on the ground. There 

might have been. r don't know. 

One thing that is clear, though, that photograph 

shows you, okay, that's definitely, definitely 

Kassidy, right? 

That's definitely Kassidy. 

Okay. And she's smiling and cheerful, right? 

Absolutely. 

Looks pretty good in that photo, right? 
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Do you know if she loved that baby? 

She did, yes. I believe she did. I can't speak 

for her, though. 

And you know that she would be very fond of that 

child, right? 

Yes, sir. 

And we know -- we know that if were was bruising on 

that child at or about October 1, if she was at her 

home, that meaning the grandmother's home, that 

grandmother would say so, right? 

Yes. 

But you see bruising there, right? 

I don't know if I see bruising. I didn't say. I 

said if there is bruising there, it could be on the 

side 

Now, we do know 

-- of the face. That's what I said. 

Okay. We do know that that time period, October 1, 

was a time period that the baby, Kassidy, is living 

with Chad, right? 

If you say so, yes. 

No. Do you know? 

Yeah. I mean, she was living with Chad right from 

the beginning of when Amanda and Chad started 
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I would believe Chad would know. 

Would Amanda know, too? 

Amanda should know, yeah, that's her mother. 

Okay. Good. So if she said it was the beginning 

of October, that would be pretty accurate? 

Like I said, I'd have to I don't know dates as 

far as when. 

be honest. 

I couldn't give you an exact time, to 

When Kassidy was first presented to you for child 

care, she was a perfect baby, she looked like that 

picture, didn't she? 

No, she didn't. 

She didn't? 

No. 

Let me ask you something, okay? 

Uh-huh. 

Do you have any photograph of Kassidy in your 

house? 

I believe her sister does. 

Her sister, Jen? 

My girlfriend Jennifer, yes. 

And when are those photographs taken? 

When she was a baby, stuff like that. 

Did you take any photographs of her in October, or 
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Yes, she does. 

She does. Now, I know this may be difficult for 

you, but I'm going to ask you to search your 

recollection for when you believe you began to 

regularly -- regularly care for Kassidy Bortner. 

Probably right up pretty close to the time she 

passed away. 

When did you start? 

I don't know an exact date. 

When? 

When my season stops. 

Usually the end of September, October, something 

like that. 

The end of September into the beginning of October, 

right? 

Might have been later than that. 

Might have been. But it might have been as early 

as the beginning of October? 

I don't I don't know about that. 

Well, you would be the only one that would know, do 

you know that? 

There is other people that would know, too. 

Okay, why don't you tell us, so we know for sure. 

Would know if -- when I baby-sat? 

Yeah. 
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Mr. Pierce? 

I guess you could say that, yeah. 

And you had one back in 2000, right? 

Yes. 

You had one back in November of 2000? 

Yes, sir. 

So he would have been an employee and your 

landlord, right? 

Yeah. 

And your neighbor, right? 

And a friend, yes. 

And your friend? 

Yup. 
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Let's start with him, then, because you seem pretty 

close to Mr. Pierce, right? 

I know him well, yeah. 

He's a friend, right? 

Yes, sir. 

I mean, we're friends. 

Okay. Remember earlier, I think it was on the 

direct here, you were asked about spanking the 

baby? 

Yes. 

And you were asked about whether or not you caused 

any injury to the baby? 



1 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 

18 Q 

19 A 

20 Q 

21 

22 A 

23 

24 Q 

212 

beginning of November, anything like that? 

I -- I couldn't tell you. I don't know. 

You don't know. Well, would you look into that and 

see if you got any? 

I will. 

Let me just get a few of the people down that we're 

going to be discussing, okay? 

Yeah. 

William Pierce. 

Yup. 

Just who is this guy? He's a neighbor? 

My next-door neighbor, yes. 

Did he ever work for you? 

Did some work for me when he first moved in. 

And when would that have been? 

Once again, I can't say exactly. I'm not going to 

put a date on it. Maybe three or four years ago. 

All right. How long did he work for you? 

He just worked for me for extra money. 

And how long did he work for you, from when to 

when? 

Well, he still does a little bit of work here and 

there. I mean 

So you have an employer/employee relationship with 
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Yeah. 

But you're saying they were there all the time? 

They would come and go, yes, sir. 

Well, when you were there, when you had the care 

and custody of Kassidy Bortner -- and how many 

weeks was it that you had her? 

It wasn't that long. 

No, it wasn't. No, it wasn't. 

Nope. 

And the only time William Pierce would have been 

able to look at Kassidy Bortner's buttocks would 

have been when you were caring for the child, 

right? 

If Amanda came over to the house, because Amanda 

did come over the house because of her sister. And 

Will's always around. So he could have looked at 

her then, too. Who knows? 

Did you and him pull down Kassidy's diaper to 

observe her buttocks? 

I believe we did, yup. 

Tell the jury what you saw. 

I believe I pointed out the bruising to him. I 

might be wrong, but I believe I did, because I told 

him the same excuse I heard that what happened 
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Yes, sir. 

When was it that you -- and -- let me ask you this: 

Are you also telling the jury that the baby always 

had bruises on her butt? 

They would come and go. I'm not going to say she 

had them the whole time that she was with Chad. 

But they definitely came up, and then they'd start 

disappearing and come back again, yes. 

Let me ask you about October. 

on her buttock in October? 

I believe so. 

Were there bruises 

I mean, you did testify to the jury about seeing 

them? 

Oh, yes, she definitely had -- you couldn't miss 

them. They were -- it was like one big bruise. 

So if Mr. Pierce, your friend, your landlord, your 

employee, your neighbor comes into court, says that 

you and he literally pulled down Kassidy's diaper 

to see that she had bruises and found none, would 

that be incorrect? 

I don't know when he would have looked. I don't 

know. If he if he didn't see any, I know that 

they were there. 

We know they were there, too, at one point, right? 
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little bit on her. 

Well, halfway down. You take a diaper ---

I don't even think it was halfway down. 

-- halfway -- not even halfway? 

I don't believe so. 

Well, let's say a quarter of the way down. 
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Quarter 

of the way down those bruises would have been out 

there? 

Yes. 

Yeah. And because you were suspicious, and because 

William Pierce was suspicious, you would see those 

bruises, right? 

I would point them out, yes. 

And William Pierce is your neighbor, your friend, 

your landlord and your employee, right? 

Yes. 

Would he have any reason, if he is called to the 

stand by either prosecution or us, would he have 

any reason to lie about you? 

I don't believe so. William's a pretty honest guy. 

Good. On November 8th of 2000, you took the baby 

over to Chad and Chad placed her in the car, right? 

Yes, sir. 

And your claim to this jury is that she essentially 
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1 about the bruising. Just like other bruises on 

2 her, William looked at those, and we discussed 

3 those, too. 

4 Q All right. So there you are, you're with -- you're 

5 the childcare provider to a 20 to 21-month-old 

6 baby. You're not related to her in any way, shape, 

7 or form, right? 

8 A I'm going out with her aunt, yes. 

9 Q William Pierce isn't related to her in any way, 

10 shape, or form, right? 

11 A No, sir. 

12 Q And you take the baby and you pull her diaper down 

13 to take a look at her buttocks, right? 

14 A I think you have to understand as far as the 

15 bruising goes. You know, we were quite suspicious 

16 at the time. 

17 Q All right. But being particularly suspicious, you 

18 would pull down her diaper -- wait a minute. 

19 A Okay. 

20 Q And you would show William Pierce, you claim the 

21 area where she was bruised on her buttocks, right? 

22 A When you say pull down her diaper, I don't recall 

23 ever having her diaper right off. I mean, you 

24 could start to see the bruises just come up a 
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1 did. 

2 Q And he says that he had a conversation with you on 

3 the 9th of November. Remember speaking with him? 

4 A I did talk to him, I believe, for -- in the 

5 beginning. 

6 Q Right. I mean, you wanted to be truthful and 

7 honest, right? 

8 A Absolutely. 

9 Q You didn't have anything to hide, right? 

10 A Absolutely not. 

11 Q You weren't going to lie to this fellow, were you? 

12 A Absolutely not. 

13 Q You told -- you told the detective that you did 

14 watch the baby the day before, remember? 

15 A I can't remember my whole conversation with him. I 

16 don't I'm sure I did tell him I watched the 

17 baby. 

18 Q Forget about the conversation for a minute, okay, 

19 I'm just asking for the truth now, okay? Did you 

20 watch the baby the day before? 

21 A Yes, sir. 

22 Q Okay. So if you said that to Detective Hamel, that 

23 would be true? 

24 A It would be correct, yes, sir. 
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had no bruises on her face, except for some little 

fading one, right? 

Yes, sir. 

And that she appeared fine, normal? 

When I say normal, I mean normal for Kassidy. You 

have to understand that her behavior had diminished 

for a period of time. So when I say normal, it 

wasn't normal like a usual toddler. It was a 

situation where she was still kind of acting tired, 

and stuff like that, so I wouldn't want you to put 

words in my mouth as far as ---

I don't want to put any words in your mouth, and 

hope you don't put any in your mouth, as well. 

But do you remember talking to a fellow by the name 

of Hamel, a detective on November 9th, 2000? 

Yes, sir. 

All right. He's a descent enough guy, right? 

As far as I know, yes, sir. 

And he wouldn't have any reason to lie about you 

either, would he? 

I would guess not, no. 

Now, he writes a report, all right, and he already 

testified. Do you know that? 

I don't know, but if you say he did, I guess he 
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1 Q You told the police officer that the baby seemed 

2 normal and did not have the bruising on her face at 

3 that time? 

4 A Once again, when I mean normal, I mean for Kassidy, 

5 not as a toddler. You'd have to go back and see 

6 the decline. And as far as bruising goes, no, she 

7 didn't have bruises allover her face. It wasn't 

8 consistent with a full-out bruise, but it was, you 

9 know, disappearing on her. 

10 Q Did you tell the police officer that? 

11 A I don't know. I'd have to see my statement. I --

12 my first thing was worrying about Kassidy at that 

13 time. 

14 Q Well, we'll get into that, too. But let me just 

15 ask you, okay, I mean, was there any reason why 

16 this detective would write some kind of false thing 

17 that you said on thig report? 

18 A I would hope not, no. 

19 Q I hope not, too. Did you tell that the baby seemed 
o 

20 normal and did not have bruising on her face at 

21 that time? 

22 A Like I said, I don't know. 

23 Q You don't know? 

24 A He asked me, you know. I told him different 
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Right. And you would have watched the baby all by 

yourself, right? 

Yes, Slr. 

Nobody else was around to witness the caretaking 

that you would have provided this child on November 

8th, 2000? 

I guess not, no. 

No. It's you and Kassidy, right? 

Yes, sir. 

Okay. You state to the detective that the baby 

seemed normal 

MR. DELKER: Page? 

MR. SISTI: I'm sorry, it would be 11, upper right 

15 [By Mr. Sisti]: 

16 Q And you indicated that the baby seemed normal and 

17 did not have the bruising on her face at that time, 

18 correct? 

19 A Like I said before, she had a small bruise that was 

20 fading away. 

21 Q You told the police officer that needed this 

22 information I think you knew this was serious 

23 business at the time? 

24 A Absolutely. 
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1 A I don't recall. I don't know. Once again, I 

2 don't I'm not going to say I mentioned something 

3 I didn't. I want to tell the truth, so I'm not 

4 going to -- you know, don't put words in my mouth. 

5 I don't know. 

6 Q You're worried about me putting words in your 

7 mouth? 

8 A No, I just want to be accurate about what I said, 

9 that's all. 

10 Q I want to make sure we know the rules here, okay? 

11 If you think I'm putting words in your mouth, you 

12 tell me, okay? I want to be fair with you. You 

13 stop me. You say, Mr. Sisti, you're putting words 

14 in my mouth, okay? 

15 A That's fine. 

16 Q All right? 

17 A Absolutely. 

18 Q Let me ask you again: Did you tell the detective 
<~ 

19 
0 

what you said you did that morning when you found 

< 
~ 20 
2 

the baby unresponsive? 
c 
?: 

~ 21 A c 
~ 
n 

Detective Hamel, is that who you're talking about? 
~ 

22 Q Detective Hamel. 

23 A Once again, I don't remember my whole conversation 

24 with him, so I'm not ---

I 
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things. I mean, I'd have to see the report. 

Let me ask you something: Do you think that it 

would -- it would concern the detective that there 

was a baby that was dead on your porch at about 

quarter to one when he arrived, cool to the touch, 

no pulse, no blood pressure, not breathing, do you 

think he would want to know accurate information 

from you? 

I believe the instance when I talked to him, it was 

outside when she was actually going in the 

ambulance. So as far as getting accurate 

information, I don't believe my conversation was 

that long. I know I sat in his car 

Did you speak with him in the car? 

I believe I did. I can't remember, exactly. I was 

more concerned about Kassidy being alone in the 

ambulance. 

Well, they were concerned, as well. Did he tell 

you just to say whatever you wanted, or did he say 

he needed some accurate information? 

Like I said, I don't remember my whole conversation 

with him. 

Let me help, okay? Did you discuss with him that 

Kassidy had a leg problem or anything like that? 
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No. Do you know that the child on autopsy was 

found to have a significant abdominal injury? 

I'm not aware of that, no. 

You're not aware of that? Did you know that the 

child, upon inspection, had external bruising on 

her abdomen? 

I don't know. 

You don't know that? 

No, I don't. 

But you were trying CPR, but you don't know CPR, 

right? 

No, sir. 

And the place you were pushing was her stomach, 

right? 

Yes. 

Now, you just described something that maybe you 

didn't describe to the police on the 9th. Let me 

go through this a little bit. When -- when Amanda 

came in with the baby and you were still in bed, 

you say that she placed the baby on the bed? 

She came in, from what I recall, you know, I was 

still in bed. I got up. We were in the bedroom. 

I believe she put her on the bed. 

Do you even remember that? 
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1 Q I'm going I'm going to ask you something, okay? 

2 A Yes. 

3 Q Why don't you tell this jury what you did when you 

4 found this baby unresponsive, and then we'll 

5 we'll discuss Detective Hamel. Let's get a base 

6 line here. 

7 A Okay. 

8 Q What do you say is true right now? 

9 A I walked in from getting the mail, walked into the 

10 bedroom. She was there laying back with her eyes 

11 in the back of her head. I knew something was 

12 wrong. It happened pretty quick. I called 

13 different people. I believe I called Chad, Mandy, 

14 Jen. I didn't get a hold of Chad or Mandy. I got 

15 a hold of Jen. She didn't know what to do. I took 

16 a napkin and tried to look in her mouth seeing if 

17 she was choking on anything. I tried turning her 

18 over, patting her on the back. I tried CPR as far 

19 as -- I didn't know how to do CPR, but pumping on 

20 her stomach. Just trying everything. Came out, 

21 called 9-1-1. I mean, it happened pretty quick as 

22 far as the whole instance. 

23 Q But you don't know CPR, right? 

24 A No, I do not. 
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And that's where you placed her, and you placed her 

cereal next to her, and you went out and you 

watched the election, as well, right? 

I don't remember who placed her there. There was 

cereal next to her, yes. We put cereal next to 

her. And, yes, I did go out and start watching the 

election. I'd been up watching them straight 

through. 

And you describe the baby as basically lifeless and 

unresponsive at that point, right? 

I would describe her as sleepy, tired, maybe 

sleeping, that kind of behavior. 

She wasn't moving around? 

No, sir. 

Not at all? 

No, sir. 

Now, having seen the child -- and let's get this 

out right now, okay, you were shown a photograph. 

This is State's Exhibit 44. It's a full exhibit. 

You've seen that before, right? 
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1 A Like I said, I believe she put her on the bed. 

2 Q Did you take her jacket off, the pink coat that was 

3 shown to the jury? 

4 A I believe Amanda did. 

5 Q Did you set her up and have her watch TV? 

6 A I believe she was laying in bed at that point. 

7 Q And how was she laying in bed? 

8 A The bed faces the windows. She was on the outer 

9 side of the bed. We had a washer and dryer in the 

10 room, too, at the same time, so she was facing, you 

11 know, more towards them. Her head was towards the 

12 windows, I mean, laying down like that. 

13 Q Now, you said you put the TV on? 

14 A Yes, sir. 

15 Q How was she watching the TV? 

16 A The TV -- okay -- if the bed faces like this in the 

17 room, the washer and dryer are over here, and then 

18 at the corner, as you start walking through the 

19 bedroom door, right there, there was a little cart 

20 with a TV on it that would face the bed so you 

21 could watch TV in bed. I mean, you could see it 

22 clearly from the bed. 

23 Q All right. Was she on her back or on her stomach? 

24 A On her stomach, sir. 
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1 bed, give you any kind of interference with the 

2 election results, would you? 

3 A She came down from Rocherter with her mother. Her 

4 mother and Chad brought her -- you know, she came 

5 to my house the same way. You know, yes, I messed 

6 up. 

7 Q No, no. 

8 A Yes, I messed up. You know 

9 Q I'm just asking -- I'm just asking a simple 

10 question here, Jeffe, okay? Given that you're 

11 saying she looked like that in the photograph I 

12 just showed you, given that you said you laid her 

13 down on the bed when she's essentially lifeless and 

14 not moving around at all, right ---

15 A Uh-huh. 

16 Q -- given those two things, you decided to go out 

17 and watch the election? 

18 A Unfortunately, yes. 

19 Q Right. 
o 

20 A That's 

21 Q That's what your story is to the jury? 

22 A Absolutely. 

23 Q You wouldn't let her condition get in the way of 

24 you watching the elections? 
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Yes. 

Okay. Now, the jury's seen it too, okay? 

Uh-huh. 

All right. This lS the child that you say was 

presented to your home at or about, what, 8:30, 

quarter to nine? 

Say so. 
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All right. And this is the child that you would 

have laid down on your bed, right, with the cereal, 

right? 

We did put her on the bed, yes. 

And this is the child, okay, that you were supposed 

to be taking care of? 

Yes, sir. 

Now, having that responsibility and seeing her in 

that condition, after you turned on Nickelodeon, 

what was your primary concern on November 9th of 

2000? 

Like I said, I went into the living room and 

watched TV. 

You're really kind of a news addict, right? 

I get into politics. 

Yeah. I mean, you wouldn't let the condition of a 

21-month old baby, who's laying lifeless on your 
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[Court recessed at 3:05:22 P.M.] 

[Court resumed at 3:28:27 P.M.] 

THE BAILIFF: You may be seated. 

THE COURT: Mr. Sisti. 

MR. SISTI: Thank you, your Honor. 
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6 [By Mr. Sisti]: 
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All right. The morning of November 9th, 2000, you 

lay the baby down on her back to watch Nickelodeon, 

and you go out in the other room, right? 

Like I said, I don't know who laid her down. 

mean, I think I did. 

Yeah. 

Yeah. 

I 

And that's the position she was in, and you went 

out to watch TV? 

And watched TV, yeah. 

You didn't come In to check on her in any kind of 

regular fashion, whatsoever? 

I did go in there, yes. 

Let me tell you something. You didn't go in there 

to check on her, you went in there to get a cat, 

right? 

Yes. 

All right. Let's ask the question one more time, 
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1 A I thought if her condition was that bad l her 

2 parents would have done something. 

3 Q All right. Now l let/s talk about that for a 

4 second l okay? 

5 THE COURT: Before we do that l Mr. Sisti l why don/t 

6 we take the afternoon break. 

7 MR. SISTI: Very good. Thank you. 

8 THE COURT: Ladies and gentlemen l we/re going to 

9 take a 15-minute break. Again l please do not discuss the 

10 case l yet. Do not decide the case until you/ve heard all 

11 the evidence. 

12 MR. SISTI: Your Honor ---

13 THE COURT: -- and weIll see you in 15 minutes. 

14 MR. SISTI: 11m sorry. Your Honor l I would ask 

15 that the witness be sequestered during the course of 

~ 

16 cross-examination l and not confer with any attorneys or 

17 witnesses. 

18 THE COURT: Sure. 

19 
o 

MR. SISTI: Thank you. 

20 THE COURT: NO I every witness is under the same 

21 rule. And I expect that the lawyers have already told the 

22 witnesses that. 

23 MR. SISTI: Thank you. 

24 THE BAILIFF: All rise, please. 
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Like I said --

I'm just asking. 

The truth lS the truth, yes. 
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Yeah. So a cat interrupted your television time, 

but certainly Kassidy Bortner did not, right? 

I guess so, yeah. 

Well, we know so, right? 

Absolutely. 

Okay. And when you entered the room to look for 

the cat that took something from the desk that you 

don't remember, you didn't really check on Kassidy, 

did you? 

As far as what do you mean? 

Did you go over there and say hi to her, or ask her 

how Nickelodeon was? 

No, I did not. 

Did you notice whether she was even breathing? 

No. 

Did you notice if she even had a pulse? No. 

No. 

Right. You didn't even check -- you didn't check 

one bit on her, did you? 

I looked over at her. 

You looked over. You glanced over at her. That's 
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okay? You didn't go in to check on that baby in 

any regular fashion, right? 

Not to check on her, no. 

No. Even though she presented herself that morning 

in the condition that you described to this jury? 

Yes. 

Now, that's unthinkable, wasn't it? 

Absolutely. 

Absolutely. That's neglect at its highest level, 

is it not? 

I was wrong, yeah. 

Okay. And the only time you go in to see Kassidy 

is when you're concerned about a cat taking 

something into the bedroom from your desk, right? 

Yes. 

Right. Look around for the cat to see if it took 

something of value from your desk? 

It had taken something, yes. 

What was it that that cat took that you had to go 

in that room? 

I don't recall. 

desk. 

It had taken something off the 

And that's what stopped you from watching the 

election result and going in? 
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9:30 and 10:00, and that baby would have been with 

you alone from approximately 9:00 on, right? 

Yes, sir. 

You were her sole care taker, right? 

Yes, sir. 

If she was going to be disciplined, it would be by 

you, because nobody else was around, right? 

I normally -- I wouldn't discipline her. 

Well, you did. 

Yes. 

-- you had. 

One time, yes. 

You told the jury that ---

I mean, we'll discuss that. 

Yup. 

You don't want to say you wouldn't discipline her, 

because you certainly did, didn't you? 

When was that? 

You don't remember? 

Yes, I do, the day she got into Windex out in the 

kitchen. Jennifer was there still. 

So that was okay to hit her then? 

No, it wasn't. 

But Jennifer was there, and you still hit the kid, 

right? 
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the best we can say, right? 

Yes. 

That's what you're telling the jury? 

Yes. 
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All right. So Kassidy could have been dead at that 

point in time, right? 

I don't now. 

You don't know. Well, there's nothing to indicate 

that she was a live after that point in time, is 

there? 

Like I said, the last time I went in, her eyes were 

in the back of her head. I don't recall if that 

was the situation when I went in the time before 

that, but I can't be quite sure. 

she was sleeping. 

She looked like 

But you couldn't tell this jury whether or not her 

chest was going up and down, right? 

I don't know. 

Right? But you couldn't take the time to make that 

observation, right? 

[No audible response] 

Am I right? 

Yes. 

And you say that would have been somewhere between 
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1 her. 

2 Q You didn't check on her. 

3 A As far as 

4 Q As far as you were concerned, that kid could have 

5 been in that bed all day long and you wouldn't have 

6 checked on her unless a cat came in or unless the 

7 mail had to be placed in your bedroom, right? 

8 A I don't know. 

9 Q That kid could have been in that bed until five 

10 o'clock when Amanda came back, right? 

11 A I don't know. 

12 Q You don't know, because you didn't care for that 

13 child that day in the true sense of caring for the 

14 child, right? 

15 A I did care about that child. 

16 Q Now, you told the detective, okay, that when you 

17 went back into the room, you saw the baby. This is 

18 
~ 

after the cat, after you got the mail. Did you go 
? 
'" 19 

@ 
in and check the baby? 

20 A When I had the mail with me? 

21 Q Yeah. 

22 A I went in, yes, to the bedroom. 

23 Q And what did you you tucked the mail under your 

24 pants, is that what you did? 
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1 A Patted her on the 

2 Q We'll get to that, too. But no question about it, 

3 you struck the child. Was it with your right hand? 

4 A This hand. 

5 Q All right. You struck the child and you said she 

6 had a diaper on? 

7 A Yes, sir. 

8 Q Were you ever straight with the police about the 

9 extent of that injury? 

10 A Yes. 

11 Q You were? 

12 A Yup. 

13 Q Well, we're going to get to that, too. Anyhow, 

14 you're the only one there to care for her, to feed 

15 her, to discipline her, to take care of her health 

16 and her needs, right? 

17 A Yes, sir. 

18 Q And frankly, you don't do any of those things, 
" 

19 
0 

right? 
, 
~ 20 A I guess I didn't that day, no. 

21 Q No. I mean, you didn't want to be bothered with 
n 
" 

22 this kid, right? 

23 A I was tired. I was watching the election the night 

24 before. There's no excuse. No, I didn't check on 
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Did you ever tell the police that there was 

something wrong with this photograph? 

I don't believe I've ever -- I hadn't seen that 

photograph when I talked to the police, no. 
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Have you seen it between the time you've talked to 

the police and today? 

Yes, sir. 

All right. Let me ask you a fair question then. 

Have you told either one of these gentlemen that 

there's something wrong with that photograph? 

Yes. 

You did? 

Yes, I did. 

When did you tell them that? 

In my meeting with them. 

In your meeting, you told them that there was 

something wrong with the placement of these pants 

over the mail? 

I believe so, yes. 

When was that meeting? 

Just within the past week. 

MR. SISTI: Your Honor, may we approach for one 

23 moment, please? 

24 THE COURT: Sure. 
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1 A I don't recall that with that picture. 

2 Q Well, I know, that's why I'm asking you that. 

3 That's an interesting photograph, isn't it? 

4 A Yes. 

5 Q And what I'm talking about, State's 26. And let me 

6 show it to you, because you told the jury that's 

7 what that looked like. 

8 A Yeah. 

9 Q Right? 

10 A But those pants could have been worn the day 

11 before. 

12 Q These pants could have been worn the day before? 

13 A Those weren't the pants I was wearing that day. 

14 Q Well, we do know that those pants are over the 

15 mail, right? 

16 A Yes. 

17 Q And they got over the mail after you dropped the 

18 mail in, right? 

19 A They could have been put there by anybody, by the 

20 cops that came in, whatever. 

21 Q So the police would have taken a photograph of the 

22 bed after it had been disturbed by them or somebody 

23 else, is that what you're telling this jury? 

24 A I don't know. I don't know. 
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1 MR. BROWN: I think there's another photograph. 

2 MR. DELKER: Yeah. He figured out stuff that was 

3 moved on the bed. 

4 MR. BROWN: Right. 

5 MR. DELKER: He said it was not consistent with the 

6 photograph you have. 

7 MR. SISTI: Right. 

8 THE COURT: So you showed him a different one? 

9 MR. DELKER: Right. I think we showed him - - we 

10 showed him several photographs, that being one of them. 

11 But there was another one where the bed sheet was flipped 

12 back to show that there was cereal on the slippers and 

13 stuff like that. And we talked about that one and he 

14 said, well, that isn't the way it looked when -- when 

15 we -- you know ---

16 THE COURT: Okay. So you don't recall him saying 

17 anything about this one? I don't know, no. 

18 MR. SISTI: Well, I think we want to take a break 

19 then, because I think that there is a request we're going 

20 to make of the Court. But it will only take five 

21 minutes. I have to talk Alan about it. But there is an 

22 instruction that we would request at this point in time. 

23 I don't want to make these guys witnesses. That's what 

24 I'm saying. 
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1 MR. SISTI: Thank you. 

2 [The following is a discussion at the bench] . 

3 MR. SISTI: I would move for any notes or memoranda 

4 with regard to that meeting, I mean, that are inconsistent 

5 with the crime scene, or to some claim that there's a 

6 change in the scene from what the original photographs 

7 are. Obviously, we don't have that. 

8 THE COURT: Do you have anything? 

9 MR. DELKER: I don't, no. 

10 THE COURT: Who met with him? 

11 MR. DELKER: What's that? 

12 THE COURT: Who met with him? 

13 MR. DELKER: I think we both did. 

14 THE COURT: You didn't take any notes? 

15 MR. DELKER: [Inaudible - coughing] 

16 THE COURT: Okay. Thank you. 

17 MR. DELKER: All right. 

18 MR. SISTI: Actually, if there are any other little 

o 19 problems, then I guess this is the time to ask. 

20 THE COURT: Is there anything else that you can 

21 think of that he said that [inaudible]. 

22 MR. DELKER: Frankly, I don't recall him saying 

23 that. He mayor may not have. I honestly don't recall 

24 him saying it, do you? 
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Yes, sir. 

Now, what you told the detective was that you went 

in, and this would have been after getting the 

mail? 

Yes. 

And you get the mail at about noon? 

It comes all different times, Slr. 

All different times. 

No. 

So it could have been 10:00? 

Well, you said all different times. 

Because when I found her like that, right after 

that's when 9-1-1 got called. 

Well, we'll get to that, too. What time does the 

mail come? 

All depends. 

What time did it come that day? 

Between twelve, twelve-thirty, something like that. 

Between twelve and twelve-thirty ---

Yes, sir. 

-- the mail came, right? 

What's that? 

That's what you're saying, between twelve and 

twelve-thirty the mail came? 

Around there, yes. 
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1 THE COURT: Can we do a little a more and let them 

2 go a little early and deal with that at the end of the 

3 day? 

4 MR. SISTI: Yes. 

5 THE COURT: Okay. 

6 [End bench conference] . 

7 MR. SISTI: Thank you. 

8 [By Mr. Sisti]: 

9 Q And when was that meeting, Jeffe? 

10 A Within the past week. 

11 Q And it was with these two guys? 

12 A Yes, sir. 

13 Q And you told them that State's 26 was not a fair 

14 and accurate depiction of the room? 

15 A Yes. 

16 Q You're sure of that? 

17 A Positive, yeah. 

18 Q I'm going to put that photograph right over here. 

19 You swear it's true, too ---

20 A Some of the things in the picture look the same. 

21 Q You swear it's true you had that meeting with the 

22 assistant attorneys general and told them that? 

23 A Yes. 

24 Q Okay, twenty minutes to four, right? 
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1 this straight question, because we're talking about 

2 the death of a 21-month old. Did you find a pulse 

3 on that child? 

4 A I don't -- I don't know. 

5 Q You don't know. 

6 A I don't think I did. 

7 Q You didn't find a pulse on that child, did you? 

8 A I don't know. 

9 Q The fact of the matter is, isn't that something you 

10 would remember? Wouldn't you remember that? If 

11 you felt a pulse beating in the body of a 

12 21-month old, wouldn't that be an important thing 

13 to remember? 

14 A A lot happened. 

15 Q Yes. 

16 A At that same time I felt for a pulse, I was trying 

17 to get her to wake up, trying to get look in her 

18 mouth. I mean, you have to understand the moment. 

o 
19 Q Oh, I know you were panicked. But I'm asking you 

20 your best recollection. Are you telling this jury 

21 that you felt a pulse in that baby? 

22 A I don't know. 

23 Q You don't know? 

24 A I don't know. 
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Okay. And your pants end up on the mail, right? 

A pair of pants end up on the mail, yes. 

Are those your pants? 

Those are my pants, yes. 

Okay. Now, you don't have any medical training, 

right? 

No, I don't. 

Did you check the baby out for blood pressure or 

anything like that? 

I attempted to. 

Well, I mean, what did you do? Tell the jury how 

you would have checked the baby out for blood 

pressure and breathing. 

I felt right here on her. 

Yeah. 

When I was trying to get her to wake up or try to 

get her to come to ---

You didn't feel any pulse, did you? 

I couldn't be accurate. 

don't know. 

I don't think I did. 

You don't know. 

today, right? 

That's your best recollection 

I was trying everything. 

I 

I know you were trying everything. But let me ask 
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1 understand that? 

2 A Yup. 

3 Q He said that you told him that when you went in, 

4 after receiving the mail, you checked her, and you 

5 told him that you found a slight pulse. But you 

6 can't tell the jury that, can you? 

7 A I can't be that accurate, no. 

8 Q No. And you brought the baby to the kitchen sink 

9 then after you found her in that condition? 

10 A I tried checking in her mouth, tried CPR, tried to 

11 wake her up, tipped her over, you know, patted her. 

12 I brought her out to the kitchen, trying to splash 

13 water on her face. I tried everything. 

14 Q Let me go through this with you, okay? 

15 A Yup. 

16 Q We'll go through the things you did, at least the 

17 things you told Detective Hamel; that upon finding 

18 the baby, you checked for a pulse, right? 

19 A 
«) 

If I if I said that to him, yeah, I don't __ _ 

~ 

~ 20 Q 5 And this is shortly right after this event, okay? 

21 A Yup. 

22 Q This is right after the event. This is close in 

23 time to the event, okay? 

24 A [No audible response] . 
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1 Q And you're under oath and you're saying that, 

2 right? 

3 A Yeah, honestly. Yeah. 

4 Q But on November 9th, at around 12:45 to 12:50 when 

5 you spoke to Detective Hamel, you told him that you 

6 found a slight pulse in the baby, right? 

7 A Like I said, I might have. I don't -- I don't 

8 recall. 

9 Q You don't recall, is that it? 

10 A I don't once again, my concern was she was by 

11 herself in the ambulance. Everything happened so 

12 quick. 

13 Q Well, the concern -- you have to understand now, 

14 and I'm sure the detective told you, all right, 

15 that he wanted to get information from you, that he 

16 needed accurate information, right? 

17 A [No audible response]. 

18 Q Am I right? 

19 A I guess he would have. I don't recall even hearing 

20 that from him, you know. 

21 Q But you told him -- now, he's testified already, 

22 all right? 

23 A Yup. 

24 Q He wrote a report about what you said. Do you 
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He did write it down, didn't he? 

It's right there, yes. 

Is he being intentionally inaccurate or what? 

I just don't recall that conversation with him. 

You don't recall it? 

If he says I said it, I must have said it. 
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Well, let's go through the things that you would 

have said to him, okay, and then I'll ask if 

they're true. You said to him that you found a 

slight pulse. Is that true or is that false? 

that a lie that you told him, or is it true? 

I don't know. I might have said I did. 

happened so quick. 

All right. 

It 

Is 

Once again, I think that's the part you really need 

to understand is we're in the situation, this whole 

thing just happens to Kassidy, and then he's 

talking to me. I mean 

Listen closely, Jeffe. 

Yes. 

Did she have a slight pulse? 

I don't know. 

So you do not recall her having a slight pulse, 
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All right. This is before you could make anything 

up, okay? 

Nobody made anything up, thank you. 

Okay. We're going to work on it. Checked for a 

pulse, that's what you told him ---

Yes, sir. 

-- the first thing you did? 

I guess I did. I mean, if he says I did, I can't 

remember. 

Do you want to read his report? 

it? 

Yeah. 

Okay. It's a four-page report. 

Do you want to see 

It was done on 

November 9th, 2000. And why don't you take a look 

at it, pages nine through twelve, signed by Steven 

Hamel. He's a detective at Kittery Police 

Department. Take your time to take a look at that. 

Then I'll ask you some questions. 

[Witness reading police report] . 

All set? 

Yeah. 

Okay. You comfortable with this now? 
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police officer that? 

I guess I did if he has it written down, yes. 

Okay. Is there anything the jury should know about 

whether this is an accurate or inaccurate statement 

by the detective? 

He wrote it down. That's his memory. 

Right. 

Yeah. 

I'm asking you: Did you take the baby to the 

kitchen and splash water on her face? 

I guess I would remember better back then. So 

obviously the actual occurrence of the things I did 

exactly as far as ---

All right, so that ---

trying to get her to come back. 

we've got a slight pUlse. 

slight pulse, anyway. 

We don't know that. 

You claim there's a 

You splash cold water on her face, right? 

[No audible response]. 

And you're unable to revive her at that point, 

right? 

Obviously, yes. 

Yeah. I mean, she never came to, right? 
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1 correct? 

2 A I don't. 

3 Q No. But if she did have a slight pulse, that would 

4 mean that she was alive shortly before the police 

5 got there, right? 

6 A I don't know. I'm not a doctor. 

7 Q If she -- if she had a pulse, what does that mean? 

8 Why did you check for a pulse? 

9 A There was something wrong with her, sir. 

10 Q Did you check for a pulse to see if she was alive? 

11 A I did -- I don't know. I mean, I was trying to get 

12 her ---

13 Q Were you just ---

14 A -- trying to do everything I could. 

15 Q Right. I'm trying to be fair and I'm trying to do 

16 this thing one at a time, Jeffe, okay? Did you 

17 check for a pulse to see if she was alive? 

18 A I don't think so, no. I don't think it was to see 

19 
0 

if she was alive. 
. 
~ 20 Q Well, you reported to the police officer that you 

21 found a slight pulse, and then you said that after 

22 finding a slight pulse that you took the baby to 

23 the kitchen sink In an attempt to wake the baby by 

24 splashing cold water on her face. Did you tell the 
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Uh-huh. 

And he said that's the way it happened. 

Once again, I don't know what other people 

remember. Some people remember things differently. 

I remember what happened the way I remember them. 

Well, you know, he wrote the report, you said it 

was close in time to the report, and that must be 

accurate, right? 

He would -- he would know what he's testifying, 

yes. 

But do you know what you said to him? 

He would know better than I would at that time. 

Okay. So you would have picked up the baby, 

checked for a pulse, gone to the kitchen, splashed 

cold water on her face, brought her back to the 

bedroom. Did you put her on the bed to do CPR? 

I don't remember it happening like you just said. 

You don't? 

I remember going in there. I remember trying to 

get her back, pumping on her stomach. I remember 

as I went out to the kitchen I splashed water on 

her. And then ---

Well, you indicated that you then called Jennifer 

at work to get advice from her on what to do. Is 
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Obviously. 

Yeah. So then you began to do what you call CPR, 

right? 

Like I said, I didn't know -- know how do to CPR, 

but to the best of my knowledge. 

You told the police officer that you began to do 

CPR, right? 

I might have. 

Let me ask this in two different ways: Are you 

saying the police officer's inaccurate, or lying or 

anything like that? 

No. 

Can you tell this jury if you really did perform 

CPR? 

I pumped on her stomach. 

And when you started to do that, where were you? 

In the bedroom. 

So you were in the bedroom, so you must have 

brought the baby back from the kitchen after 

splashing water on her face? 

I don't believe that's how it happened. 

You don't? Well, see I asked the detective whether 

this was the series, the chronology that you gave 

him. 
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Okay. So after you went through these things, at 

least according to Detective Hamel, who wrote them 

down, you called your girlfriend at work. 

where does she work? 

And 

She works at Perfume Mania. 

Perfume Mania? 

Yes, sir. 

And you asked her for advice? 

I asked her what I should do. 

Well, didn't you just testify to the jury In direct 

that it was your belief that responsible people who 

would have seen Kassidy in that condition, even 

before you checked for the slight pulse, would have 

brought her to the hospital? 

Absolutely. 

So when she's injured and looking terrible, one 

should have contacted medical personnel, right? 

Should have, yes. 

Right. Especially if they're innocently caretaking 

for somebody and had nothing to do with the 

injuries at all, right? 

I did have nothing to do with the injuries. 

Yeah. And people in that position shouldn't be 

afraid, whatsoever, to save the life of another 
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1 that what you did? 

2 A When? 

3 Q After you checked for the slight pulse, you 

4 splashed cold water on her face, you were unable to 

5 revive her and began CPR. 

6 A Once again, I believe I went in there, saw her that 

7 way, looked at her, tried to see what I could do, 

8 called everybody I could, then started CPR, came 

9 back out with her, splashed water on her. I was 

10 talking on the phone with 9-1-1. 

11 Q Well, you didn't call 9-1-1 right away, but we're 

12 going to get to that, too, okay? 9-1-1 was about 

13 the last phone you made, wasn't it? 

14 A I guess so. 

15 Q Yeah, I mean, that should have been the first phone 

16 call you would make when you find somebody in that 

17 position, but it was like the last phone call you 

18 made. 

<3 
19 A I've never been in that position before, sir. 

20 Q I'm sure this was a unique situation for you having 

21 a deceased 21-month old on your bed when you were 

22 the caretaker. 

23 A Like I said, I don't know if she was still alive or 

24 not. I'm not a doctor. 
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niece? 

No. 

And just to get this straight, I just want to set 

this a little bit. You weren't interviewed with 

her or together initially by the police, were you? 

No, sir. 

No. You were separated from her during your 

interview, and she independently gave the police 

her recollection of, let's say, phone calls and 

the times that you called and what you said, things 

like that, right? 

I wasn't there, so I don't know what they asked 

her. 

Okay. But again, you were in two separate rooms, 

two separate times, no chance of taking each 

other's statements, right? 

No, sir. 

Good. Anyhow, she works at Perfume Mania, and you 

called that number once, right, and asked for 

advice? 

I don't know how many times. 

You don't know how many times. How many times did 

you call there before you called 9-1-1? 

I don't know. 
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They shouldn't have to call a girlfriend, a mother 

or anybody else, right? 

I think you have to be in that situation to 

understand. It happened quick. 

is trying to help her. 

Well, let me ask you something. 

her at all? 

I obviously didn't, no. 

Your first thought 

You couldn't help 

Well, you knew you couldn't help her at all. 

I did not know that. 

No. You didn't know that? 

I tried. 

You knew you couldn't help her, and your first 

thought wasn't to help her, it was to call your 

girlfriend. 

I did call, yes. 

Yeah. Now, this is the girlfriend that you said 

will tell us the truth if she's called to testify 

in this case, right? 

I believe she will, yes. 

Well, is there any reason for her not to tell the 

truth in such an important case about her deceased 
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You don't know? 

I don't know. 

Well, would it have been a lie if you told your 

girlfriend that she was alert, awake, and okay? 

It would have been a lie if I told my girlfriend 

that? Yes. 

Would it have been a lie if your girlfriend 

understood that the baby was alert, talking, and 

watching TV at the time that you called her on the 

second phone call? 

I guess it would, yes, definitely. 

And, again, does Jennifer have any reason to come 

in here and lie before this jury? 

I hope not. 

And she wasn't with you when they took her 

statement from her, right, at the police 

department? 

She was in the police department, but we were in 

separa t e rooms, I be I i eve. I don't know where she 

was. I was in my own room. 

Well, what happens is finally you get around to 

calling 9-1-1? 

Yes, sir. 

Now, how long had it been that you've been making 
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1 Q Could it have been as many as three, four times 

2 that you called her? 

3 A I don't know. I don't want to -- I'm not going to 

4 give you a number, because I don't know. I want to 

5 be accurate. 

6 Q I mean, is there any reason why you would have 

7 called her more than once before you called 9-1-1? 

8 A I believe I called Chad and Mandy, too, and they're 

9 the guardians of Kassidy. 

10 Q Okay. Is there any reason why you would call any 

11 of those people before you called 9-1-1? 

12 A I didn't know what to do. I've never been in that 

13 situation before. 

14 Q You eventually did speak with your girlfriend, 

15 right? 

16 A Yes, sir. 

17 Q And what do you say you said to your girlfriend? 

18 A I don't know. We were upset. I don't know. 

o 19 Everybody was upset. 

20 Q Did you tell your girlfriend the baby didn't have a 

21 pulse and her eyes were rolled up in back of her 

22 head and you tried CPR and she was lifeless? Did 

23 you tell her that? 

24 A I don't know. 
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You finally get around to calling 9-1-1, right? 

Yes, sir. 

Now, you know, some people in cases like this blame 

other people after they've done something stupid, 

do you know what I mean? 

said? 

Yeah. 

Do you understand what I 

They panic. They certainly don't want to get in 

trouble, so they blame other people without even 

knowing what's going on, do you understand? 

Yes, sir. 

At the time Kassidy died, the time she was going 

through her problems with you at the house, you 

didn't know what was causing those problems, did 

you? 

No. 

For all you know, she could have had some kind of a 

disease, right? 

I know what got told to me the night before. 

Will you allow me to ask the question? 

Yes. 

Okay. She could have had some kind of disease, 

right? 

Possibly, yes. 
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all these phone calls with a baby that doesn't have 

a pulse, is not breathing, is not reacting to 

anything, with her rolled back eyes in her head? 

It happened real quick, these phone calls. 

They were real quick? 

Yes. 

Seconds, is that what you're saying? 

Seems like that. 

Couldn't have taken any more than a couple of 

minutes, maybe? 

I don't think it was minutes, sir. 

Do you think it was just a matter of seconds? 

Yes, sir. 

Would have been a matter of seconds you're trying 

to call Chad, right, is that what you're saying? 

Call all those people, yes, sir. 

Let's go through it. How many people did you call? 

I called Chad, called Mandy, call Jennifer. 

How many times did you try to call Chad? 

I don't know. 

Was it multiple attempts on some people? 

I don't know. 

You don't know? 

I can't recall. I know I called them. 
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talking to Detective Hamel, without being asked 

whether you caused the injuries, without being 

asked how the baby was in this condition, without 

being asked anything about it, you blamed Chad 

Evans? 

I don't believe I came out and blamed him. I 

think you have to understand the circumstances of 

what happened, what took place the night before. 

Let me make sure that I'm clear here, okay, 

Because whatever you did at about 12:50 P.M. on the 

9th of November 2000, before you were even asked if 

you had anything to do with the injuries on little 

Kassidy, was you said this isn't me. 

anything like this. Chad Evans did. 

I didn't do 

Right? 

I don't recall ever saying that. 

recall saying that. 

I don't ever 

You blamed somebody you blamed somebody before 

you even know what was going on? 

I don't think I did. 

Well, the day before, you did receive a phone call 

from Chad, right? 

The day before, yes. 

Yeah. Shortly after he picked up Kassidy? 

Yes, sir. 
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Some kind of congenital situation? 

I don't know. I'm not a doctor, Slr. 

Right. You didn't know what would have caused this 

condition at all, right? 

Right. 

Right. Because you're not a doctor, right? 

That's right. 

You don't know if the reason that she was lethargic 

was because of a flu or because she got hit in the 

head with something? 

Like I said before, I got a phone call the night 

before, so 

We'll talk about the phone call. 

Okay. 

But you don't know, one way or the other, right? 

I'm not a doctor, no. 

Right. You don't know if she had some kind of --

like I said, some kind of a disease, or congenital 

defect, or anything like that? 

She came to our house with bruises, sir. 

Yes. 

I don't think that's a common occurrence with a flu 

or something, but, once again, I'm not a doctor. 

No, you're not. But on November 9th, when you were 
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1 Q But he calls you for the first time ever, and he 

2 says to you words of the affect: What the hell did 

3 you do to that kid? 

4 A I don't believe it was like that. 

5 Q You don't believe it was like that? 

6 A He was not in that -- in that way. 

7 Q Oh? 

8 A The way you're talking is saying that I did 

9 something. He says, what's wrong with Kassidy? 

10 That's what he said. 

11 Q He said: What the hell did you do to that kid? 

12 A I don't believe he said that, sir. 

13 Q He told you that that baby was in the back of his 

14 car slumped over and drooling, didn't he? 

15 A I don't recall him saying drooling. I remember 

16 bobbing. 

17 Q Bobbing? 

18 A Yeah. 

o 
19 Q Slumped over and bobbing? 

20 A Yes, sir. 

21 Q He called you 12 minutes after he left your house? 

22 A About the time it takes to get to the Dover tolls, 

23 yeah. 

24 Q Twelve minutes after you handed him the child, he 
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1 Q It was the first time ever that he would have 

2 called you in the evening about Kassidy? 

3 A About Kassidy, yes. 

4 Q Right. It would have been the first time ever --

5 ever that he would have called you about Kassidy's 

6 physical condition, am I correct? 

7 A Call me about Kassidy's physical condition? 

8 Q Physical condition. 

9 A I'm not quite sure about that. 

10 Q Well, I'm not either, that's why I'm asking the 

11 question. 

12 A Yeah, I don't believe that is the case. 

13 Q Well, did you tell these folks on direct that that 

14 was strange, unusual, and the first time he ever 

15 called you? 

16 A Yes. 

17 Q Did something change in the last hour and a half? 

18 A As far as directly about Kassidy, yes. In our 

o 19 conversations about work and stuff, he might say 

20 something about Kassidy. I mean, you can try to 

21 turn around all you want, but the truth's the 

22 truth. 

23 Q We know that. 

24 A Yup. I do, too. 
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1 jury saw, okay? 

2 A Yes, sir. 

3 Q You stood up here and you pointed right to it, 

4 okay? 

5 A Absolutely. 

6 Q All right. While you and he and Kassidy were 

7 there, he wasn't angry, was he? 

8 A While me and Kassidy were there, no. He didn't 

9 seem to be. 

10 Q Pleasant conversation, right? 

11 A Seemed to be. He told me about where he was and 

12 stuff and everything. 

13 Q Yeah. Small talk, right? 

14 A I suppose. 

15 Q Not frustrated, or mad, or angry or anything like 

16 that? 

17 A I guess not, no, not at that point. 

18 Q No. Business as usual for Chad Evans, right? 

19 A [No audible response]. 

20 Q Am I right? 

21 A I don't know what you mean by business as usual. 

22 Q He wasn't exhibiting any violent tendencies? 

23 Nothing? Nothing? 

24 A Didn't seem to be. 
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strapped the child in, you have a conversation with 

him, right? 

[No audible response] . 

Right? 

Yes. 

He wasn't angry, right? 

No. 

He hung around with you, Jeffe, he didn't speed 

off, right? 

He said the bitch is acting weird. 

The little bitch is acting weird. 

That's what. 

That's how he 

said it. He never accused me of anything. He 

never ---

Wait a minute. Hold on, okay? 

Yes. 

We're at your house now, okay? 

Okay. 

We're in your driveway area now, okay? 

Uh-huh. 

The gravel, dirt driveway that we saw on a view. 

The jury saw it. 

Yup. 

Okay? You place -- you place the baby in the 

passenger side rear of his Ford Taurus that the 
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1 all. Not having any problems with you, right? 

2 A No. 

3 Q Places the baby In the car and off he goes, right? 

4 A Just like that, yes. 

5 Q And about 12 minutes later, you get a surprise 

6 phone call, right? 

7 A About the time it takes to get to the Dover tolls. 

8 Q For the first time in your life you get a cell 

9 phone call from Chad Evans, and he ~~~ 

10 A It wasn't the first time in my life I got a cell 

11 phone call from Chad Evans. 

12 Q Chad Evans while he's asking what's wrong with the 

13 baby, right? 

14 A Once again ~~~ 

15 Q Am I right? 

16 A Yes. I know he brought up about her before in 

17 conversations, but 

18 Q He told you this baby was exhibiting some very, 
~ 
c 
~ 

19 
<3 

very distressing signs? 

20 A No, not like that. 

21 Q He told you the baby was slumped over and bobbing 

22 her head. 

23 A Didn't say ~~ I don't believe he said slumped over. 

24 Bobbing. 
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You 

places the baby ln the car. You have a few minutes 

of conversation and off he goes, right? 

I looked for the baby seat in my truck. 

Okay. 

Then placed the baby in the back. 

Right. But he wasn't stomping around or anything 

like that when you couldn't find the baby seat, 

right? 

He was mad. 

He was mad? 

Yeah. 

Okay. Where did you write that? 

down in a report someplace? 

I don't know. 

You don't know? 

No. 

Well 

Did you put that 

Well, he was mad because Amanda didn't leave one. 

He's not mad at the baby, right? 

I would guess not. 

No. He's not having a problem with the baby at 
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And he called you and he said that the baby fell 

when he left the baby out of the car. 

up and the baby fell, right? 

He stood her 

He said that he had got home, he took her out of 

the car, put her next to the car. He said then he 

went around to get his son out of the driver's 

passenger -- the back of the car, went around back 

to get Kassidy and she was on her face on the 

ground. That's what he said. 

That's what he said. And he also said, well, he 

had to bring her inside and there was stones and 

dirt in her hair and everything, right? 

Yes. 

If baby Kassidy would have been dropped out of a 

pickup truck on your gravel and dirt driveway, she 

would have gotten stones and dirt in her hair, 

wouldn't she? 

I don't know, because it didn't happen. 

Well, would any individual who was dropped on your 

head or falls on your driveway would have dirt, or 

stones or dirty material in your hair, skin or 

clothing? 

I don't know. I mean ---

You don't know? 
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1 Q Did you interpret that as Chad being concerned 

2 about the condition of the child? 

3 A In a way, maybe. 

4 Q Yeah. 

5 A But not in the way he said the little bitch is 

6 acting weird. 

7 Q Oh, you know ---

8 A I mean, how would you take that, sir? Does that 

9 

10 Q We're listening to you right now. 

11 A Does that sound like ---

12 Q We're listening to you. 

13 A somebody who's concerned? 

14 Q Jeffe, you can say whatever you want, it's okay. 

15 A That's fine. I just want the truth to come out. 

16 Q Yes. 

17 A Let it all out. Good or bad. Let everybody know 

18 what's going on and tell the truth. 

19 Q Right. But he called you and he was concerned 

20 about the baby's condition. He described the 

21 condition, right? 

22 A He described the condition, yes. 

23 Q And he calls you when he got home, right? 

24 A Yes, sir. 
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1 side? 

2 A No, he didn't. 

3 Q I just want to be sure we're talking about the 

4 right driveway. 

5 A That's what he said. I'm just quoting what he 

6 said, sir. 

7 THE COURT: Okay. Why don't we break for the day. 

8 We're going to break a bit early, ladies and gentlemen, 

9 because I need to take up some matters with the lawyers. 

10 Sir, why don't you step down, now. Mr. Marshall, if you 

11 could step down, please. And you'll be required to come 

12 back tomorrow morning. Before you put your notebooks 

13 away, I have a final instruction for you, as I do every 

14 night. Please, again, do not discuss this case at home 

15 with anybody. Do not talk about it amongst yourselves. 

16 Do not decide the case until you've heard all of the 

17 evidence. And, counsel, can I have the jury come back at 

18 nine again tomorrow? 

19 MR. SISTI: That's fine. 
o 

20 MR. DELKER: Yes, your Honor. 

21 THE COURT: Okay. All right, we'll have you come 

22 at quarter of nine, and we'll get started at nine o'clock. 

23 And if you could put your notebooks back in the envelopes 

24 and hand them in to the bailiff. And I'm going to remain 
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Probably, yeah. 

Because -- because the composition of the roadway, 

the driveway is dirt and gravel and stone, right? 

Where my truck was parked over by the carport, I 

think that's actually grass over there, sir. So 

she wouldn't have -- that's the only place she 

would have been. 

Well, if somebody had fallen on a gravel or dirt 

driveway, they'd get dirt or rocks in the hair, 

right? 

All depends how they fell, yes. 

All depends. Jury's been to your place, you know. 

You know that? 

Yup. 

Jury's been to Chad's, too. 

Yes. 

You got a dirt driveway, you know that? 

Yes, I do. 

Where there's stone, and dirt, and sand and stuff 

like that? 

Yes, sir. 

Chad's got a paved driveway, do you know that? 

Yes. And dirt on the side, too. 

Did he tell you that the baby fell on dirt on the 
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1 tonight, and if they can do that, then they should. If 

2 there isn't a convenient way to do that, then I'll order 

3 them not to talk about the case, and the defense will be 

4 permitted to cross-examine them if they don't find other 

5 accommodations tonight. 

6 MR. SISTI: Thank you. 

7 THE COURT: Okay. 

8 MR. SISTI: For the record, your Honor, while Mr. 

9 Marshall was on the stand, I showed him State's 26, which 

10 is a full exhibit. It depicts the bed/bedroom area where 

11 he claims Kassidy had been. It also shows a pair of jeans 

12 lying on top of mail on the bed. During his 

13 cross-examination, he indicated that that was not a true 

14 and accurate depiction of the scene, and states that he 

15 made that clear to the assistant attorney generals seated 

16 here today. It's my understanding from our bench 

17 conference, that the attorney general's office does not 

18 have that same recollection, that Mr. Marshall did not 

19 tell the assistant attorneys general that State's 26 was 

20 inaccurate in any way, shape or form. I might also add 

21 that while he was shown State's 26, and prior to the ID 

22 being stricken, he identified it as being an accurate 

23 depiction of the particular room. 

24 But I believe there is case law, and Alan and I 
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1 here in the courtroom with the lawyers. 

2 [Jury dismissed for the evening at 4:17:10 P. M.] . 

3 THE BAILIFF: You may be seated. 

4 THE COURT: Mr. Sisti, I believe you had a motion. 

5 MR. SISTI: I do. Thank you, your Honor. First of 

6 all, just as a preliminary matter, can we have the 

7 State -- or actually have the Court order no contact 

8 between Jennifer Conley and the witness at this particular 

9 point in time? We anticipate if the State does not call 

10 Jennifer Conley, we anticipate to call Jennifer Conley, 

11 and we would like her in a sequestered, non-tainted 

12 position to testify. 

13 THE COURT: Okay. 

14 MR. DELKER: Well, they live together. We 

15 certainly wouldn't have any objection to them, and order 

16 that they not talk at all about anything to do with the 

17 case. They do live in the same house. 

18 MR. SISTI: Mr. Evans and Ms. Bortner have lived in 

19 the same place, too, and they had a no-contact order for 

> 

? 20 several months. I'm only asking for 24 or 48 hours, your 

21 Honor. 

22 THE COURT: Okay. Well, I guess what I'll ask the 

23 State to do to see -- to check first to see if there is a 

24 convenient way for one of them to stay somewhere else 
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1 could get that is, but slj.Shtly dj.fferent. The cover's 
j 

2 put back to expose the slippers 3.nd the cereal that was 

3 there. And I think the coat is laid out 30 you can see it 

4 more. We -- my recollection is we discussed which of the 

5 two photographs the bedroom looked like. He said it was 

6 this one. I think the witness is simply mistaken about 

7 which photograph we're talking about. 

8 THE COURT: Well, I'm going to make a ruling after 

9 I hear the redirect. 

10 MR. DELKER: Okay. 

11 THE COURT: Because you can certainly question him 

12 about that on redirect, and then we can fashion an 

13 instruction at that time, if we need to. Okay? So I'm 

14 going to hear the redirect, and if the testimony still 

15 stands, then we can present something to the jury, okay? 

16 MR. DELKER: Thank you. 

17 THE COURT: All right. 

18 MR. SISTI: Thank you, your Honor. 

<. 

" 19 THE COURT: Great. We'll see you tomorrow at nine 
«) 

20 o'clock. And if something comes up, just come in a little 

21 early. 

22 MR. DELKER: Thank you. 

23 THE BAILIFF: All rise, please. 

24 [End proceedings of 12/6/01]. 

L-_________________________________ J 
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1 were trying to delve up the case. It is out of Strafford 

2 County, by the way, your Honor. When the attorney 

3 general's office or the prosecutors are aware that a 

4 witness is testifying inaccurately, there's a duty on the 

5 part of the prosecutors to make that known to the State --

6 or, I'm sorry, to the defense and to the Court. We don't 

7 want to place the attorney general's office in conflict 

8 with the witness. We will be seeking an instruction, 

9 however, that the attorney general's office has no such 

10 recollection, and that that statement was not made at that 

11 meeting. I understand there were no memorandum or notes 

12 taken with regard to that, but two attorneys general 

13 stated on the record that that wasn't their recollection 

14 in any way, shape or form, that there was an -- he had 

15 alluded to a different photo, not that one. I have given 

16 him several chances to correct that particular testimony. 

17 He has not. In fact, he was emphatic that he told the 

18 attorneys general that there was something wrong with the 

19 photo. 
o 

20 THE COURT: Okay. Mr. Delker? 

21 MR. DELKER: Thank you, your Honor. My 

22 recollection of that meeting was that we had shown him 

23 several photos of the residence, and there is one that is 

24 similar to it -- it's actually back in the room that I 
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1 THE COURT: Good morning, again, ladies and 

2 gentlemen. 

3 

4 

JURY PANEL: 

THE COURT: 

Good morning. 

Nice to see you here today. I'm going 

5 to ask you again the same question that I've asked every 

6 morning, and will continue to ask: Has anything come up 

7 for any of the jurors overnight, including anything you 

8 might have read or inadvertently heard about this case 

9 that has caused you to believe you cannot sit on this case 

10 

11 

12 

and hear the evidence fairly and impartially? 

Seeing no concerns, is anyone else freezing? 

Okay. 

Okay, we'll 

try to we'll try to take care of that. Thank you. Mr. 

13 Sisti, whenever you're ready. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. SISTI: Thank you, your Honor. 

A CONTINUED CROSS-EXAMINATION [By Mr. Sisti] 

Q 

A 

Q 

A 

Q 

Mr. Marshall, you're still under oath. 

don't have to remind you of that. 

I hope I 

No, sir. 

I just want to revisit a couple of things with you. 

When you called 9-1-1, you told those folks that 

the baby was breathing. 

I don't recall what my whole conversation was with 

9-1-1, sir. 

Well, that's okay if you don't recall it. Are you 
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saying you didn't say that? 

If they have it recorded, then I guess I did. 

But if this baby just moments later was cold to the 

touch, non-reactive, not breathing, no blood 

pressure, no pulse, no nothing, you're on the phone 

with 9-1-1, and you were telling 9-1-1 that the 

baby was breathing. 

First of all, I didn't say if I felt a pulse. I 

said I didn't know if I felt a pulse. Second of 

all, I don't recall my conversation with 9-1-1. I 

remember calling 9-1-1. You're in a panic 

situation, sir. 

Right. Okay. Well, we'll deal with 9-1-1. We'll 

deal with those folks, okay, and we'll listen to 

Jeffe Marshall on the phone. 

That's fine. 

Now, one other thing you were saying to the jury on 

direct examination was the night before, that would 

have been November 8th, November 8th, you were 

saying that on what I believe what would have been 

the third phone call, total, that you would have 

had with Chad in the evening, it would have been 

the last one that you had? 

I'm not quite sure if there was three or four phonc. 
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1 calls, sir. 

2 Q Well, let's say -- let's just say the last phone 

3 call, how's that? The last exchange of words that 

4 you would have had with Chad Evans on November 8th, 

5 2000, can you fix that in your mind at all? 

6 A Okay. 

7 Q All right. You were saying that he was panicked 

8 and it sounded as though he was working on Kassidy, 

9 and he was saying: Kassidy. Kassidy. Come on, 

10 Kassidy. Something to that effect? 

11 A He kept repeating her name, yes, sir. 

12 Q Kassidy. Kassidy. How did it go? Tell the jury. 

13 A Kassidy. Kassidy. Kassidy, wake up. Wake up. 

14 That kind of stuff. He said, he described she 

15 wasn't coherent, her eyes were in the back of her 

16 head. She was out. And those same kind of -- that 

17 same context. 

18 Q You spoke with Detective Hamel and you never 

® 
19 mentioned that at all to him, did you? 

<: 

" 20 A rr 

SO 
Like I said, I don't remember what I talked to 

0 
z a 
<Il 

21 rr 
w Detective Hamel about. When I talked to Detective 
if) 

:3 

22 Hamel, I believe it was outside the house after, 

23 you know, the ambulance and stuff came for Kassidy. 

24 I mean, that's -- a lot was happening, sir. 
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Yeah, a lot was happening. You spoke with 

Detective Hamel, and you talked to Detective Hamel 

about a baseball striking Kassidy, and Chad would 

have told you about a baseball striking Kassidy, 

right? 

I don't recall what I said to Detective Hamel, once 

again, sir. 

You have no recollection of what you talked to 

Detective Hamel about? 

I said -- I'm sure he asked me questions. I'm sure 

his testimony is more accurate than mine. I 

don't I don't recall. 

So you're just going blank on that, right? 

I know that he talked to me, but at that time I was 

more concerned about Kassidy being alone in the 

ambulance, sir. 

Are you going blank on that conversation with 

Detective Hamel because it's not particularly 

helpful for you? 

No, sir. 

No? 

No, sir. 

Have you had the opportunity to go over Detective 

Hamel's report? Have the attorneys general given 

L---_-------,J 
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you that opportunity? 

No, I haven't, Slr. 

Well, I gave it to you yesterday, and you read all 

four pages, didn't you? 

I looked through it, yes, sir. 

Well, do you need more time? 

I could sit here all day and read it. It doesn't, 

you know ---

It doesn't help you at all? 

What's that? 

It doesn't help you at all? 

Like I said, that day, that morning when that baby, 

the ambulance came, that whole situation, you had 

to be there. 

Yeah. 

Your first thing is not to remember 

You're first thing is not 

-- what you're talking to an officer about. You're 

more concerned about what's going on with Kassidy. 

Well, you weren't concerned what's going on with 

Kassidy; what you were really concerned about was 

what's going on with you that morning, weren't you? 

Absolutely not. 

You were really concerned, because almost the first 
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thing you said was blaming Chad Evans. 

I don't believe that's the case, sir. I don't 

believe I've ever blamed -- come out and straightly 

blamed Chad Evans for this. I think after knowing 

what he told me the night before, obviously, I have 

my opinion, sir, yes. 

So, again, I'm giving you this one last 

opportunity, Jeffe. Are you telling this jury that 

Detective Hamel would not have heard from your 

mouth that you were blaming Chad Evans for the 

abuse or the death of that baby? 

I don't know what he wrote down. I don't know wha~ 

he heard. I don't recognize my conversation with 

him, but I do know what Chad said to me the night 

before. 

Okay. 

You know, it's a possibility I did say it. 

again, I'm sure a lot of things were said. 

Once 

Now, there was a point in time when you and Chad 

went up north to pick up a three-wheeler, remember 

that? 

Yes, sir. 

I'll give you the date, and you tell me if this 

kind of hooks up with your recollection. It was 
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1 October 22nd, 2000, right? 

2 A I couldn't be accurate that that's the date, sir. 

3 Q Well, would you -- would you deny that that was the 

4 date? 

5 A I could say I don't know if that was the date, sir. 

6 Q On October 21st, you had Kassidy overnight with 

7 you, do you remember that? 

8 A I don't recall that, sir. 

9 Q Well, on or about October 21st, do you recall 

10 keeping Kassidy at your home for an overnight? 

11 A Once again, I couldn't say what the date was. We 

12 had her over our house before overnight many times, 

13 sir. 

14 Q Many times. Well, let me zero in on the 

15 three-wheeler situation, okay? All right. Now, 

16 that would have been the day that Kassidy was 
~ 
m 

ili 17 
~ 

brought into the house by you and given to Amanda, 
a a 

'" - 18 ~ right? 
" CO 

di 
Q 19 A e Once again, I don't remember the day. I remember 

" " 20 a: 
~ going to look at three-wheelers with him, sir. 

21 Q Well, did you look at one, or did you pick one up? 

22 A I believe he bought one. 

23 Q Yeah, you picked it up, right? 

24 A Yeah. 
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1 Q Yeah. Okay, that's the day I'm talking about. 

2 A Okay. 

3 Q All right. That's the day -- no, let me go back a 

4 second. Many, many times on direct examination you 

5 alluded to Chad saying something to the effect that 

6 Kassidy was a bitch, or retarded, or something like 

7 that, right? 

8 A Excuse me, can you repeat 

9 Q Yeah. You said that Chad used to say Kassidy was 

10 a bitch or retard, right? 

11 A Yes, sir. 

12 Q You said that, too, didn't you? 

13 A No, I did not, sir. 

14 Q You never said anything like that? 

15 A I said she acted retarded, sir. That's what I 

16 said. 
m 
00 

17 m Q '" 
i3 

You were never ever, ever demeaning with that 

~ 18 ~ 

c:, 
« 

child, is that what you're saying? 
" z 
w 
"- 19 A 
® 

I might have swore around her, but I never swore 

20 about her, sir. 

21 Q You never swore about her? 

22 A No, sir. 

23 Q On October 22nd, 2000, do you walk in the house 

24 with that child, that 21-month-old child, and 
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1 didn't you say something to the effect of, quote, 

2 her ass might be a little sore. She was being a 

3 little shit so I gave her a spanking. 

4 A Absolutely not. I would never say anything like 

5 that. 

6 Q Never? 

7 A Never. 

8 Q Okay. 

9 A And, once again, I don't recall walking into that 

10 house. 

11 Q Okay. So let me get this straight so we get it all 

12 together. Don't recall walking into the house with 

13 the baby, right? 

14 A Yes, sir. 

~ 15 Q You don't recall Amanda being there, right? 
u 

~ 16 A • • ~ 
There were many times we watched Kassidy overnight. 

~ 
m 
~ 17 <0 

'" W 

You know, you/re saying that I brought her to that 

~ - 18 ~ 
« 

house. I mean, I did bring her to the house 
<.0 z 
if 

e 19 sometimes, but you're trying to say a certain date 
« 

" 20 a: 
5' 
0 

and stuff. I don't know what dates they were. 
z 
0 
tIl 

21 Q a: 
w 
if) 

:'i 
You don't want me to at all get to October 22nd 

22 with you walking in the house with that baby? 

23 A You can bring up anything you want l sir, whether 

24 it's a lie or not. 
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1 Q Well, you're just not gOlng to have a memory of it, 

2 are you? 

3 A I will remember everything, because I just want 

4 everything out on the table. Let's just say it 

5 all. Let's tell these people the absolute truth of 

6 what we know. 

7 Q Right. 

8 A Some people are going to remember things 

9 differently than others? 

10 Q Well ---

11 A But the truth's the truth. 

12 Q it would be a pretty shocking day, would it not, 

13 if a man your size -- and you're what, about six 

14 three, 210, 220? 

15 A About 240, sir. 

16 Q Two forty. 

17 A Yes, sir. 

18 Q I'm sorry. Brought a little baby in who's just a 

19 
0 

little kid and you gave that baby over to the 

20 mother and had that six three, 240 individual say 

21 something to the effect that her ass might be a 

22 little sore, she was a little shit. That might be 

23 something that a mother might remember, right? 

24 A Well, would like to remember or would like to lie 

I 

L-_______________________________ - J 
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about, yes, sir. 

Would like to lie? 

Uh-huh. 

You're saying that such an event didn't take place, 

is that what we're hearing from you? 

I would have never said anything like that, sir. 

Would have never said anything? 

Six three, 200 pound -- 240-pound guy would never 

say that. 

Would the six three, 240-pound guy make excuses 

like a dog knocked the baby over, something like 

that? 

No. 

Never. Do you recall stating to Amanda -- whenever 

something happened at the house would you tell 

Amanda something, like if there was a bruise on the 

child, or a cut, or a nick or a sore? 

We always told Amand anything about Kassidy at our 

house, yes, sir. 

Okay. So if she was returned home with, let's say, 

two small bruises on the side of her face on an 

occasion, would you have had the occasion to tell 

her that a dog had just knocked her over? 

Any bruises, from what I recall, came from their 
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house, not our house, sir. 

Not your house? 

Absolutely. 

14 

Of course not. So are you saying for the jury that 

you never told Amanda that a dog had knocked the 

baby over and that's how she got two bruises? 

I don't ever recall having that conversation with 

Amanda. I wouldn't have said that. 

Wouldn't have said that. Well, let me put it to 

you this way: What would be the big deal if a dog 

did accidentally knock a baby over, all right, and 

a baby accidentally, or inadvertently bumped into 

something and got a couple of bruises. 

there's nothing wrong about that, right? 

Absolutely not. 

I mean, 

All right. So, I mean, you would have said 

something like that, right, if it was true, right? 

If it was true, yes. 

Right. Or you could have said something like that 

to make it look like it was innocent, too? 

Absolutely not. 

Absolutely not. Remember bringing the baby home 

and having had put women's cover-up makeup on the 

child? 

_-------. .1 
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1 A No, I do not, sir. 

2 Q You don't remember that at all? 

3 A No, I do not. 

4 Q And this is another thing you never would have 

5 done, right? 

6 A I know that we probably did put makeup on Kassidy 

7 if we went to Wal-Mart. I'm sure Jennifer did, you 

8 know, if we went shopping at Wal-Mart or went out. 

9 Q Would that makeup have been covering up bruises, 

10 Jeffe? 

11 A Yes, sir. That your client inflicted on Kassidy, 

12 yes, that she came to our house with. 

13 Q How did let me ask you something. When was 

14 that? 

15 A What's that? 

16 Q You have a good memory of that. 
m 
~ 
m 17 A w 

~ 
When we would go out shopping. 

a a 
ro 
~ 18 Q 0 

'" 
Let me ask you something. 

c 
tE 
"- 19 
0 

A I can't give you an exact date, sir. 

20 Q No, no. You said that the makeup would have 

21 covered up bruises that my client would have 

22 inflicted on Kassidy. 

23 A Uh-huh. 

24 Q Tell me when they were. 
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1 A Ever since she started living with them, sir. 

2 Q When did you start putting make up on that child? 

3 A I think there was only one time, sir ---

4 Q Right. 

5 A -- that we put makeup on her, yes. 

6 Q There was one time. 

7 A I believe so, sir. 

8 Q Yes. 

9 A Yup. 

10 Q That's when you brought the baby home and you told 

11 Amanda that the dog had knocked her over? 

12 A No. 

13 Q No? 

14 A No. 

15 Q But there was one time, wasn't there, that you put 

16 makeup on that child's face to cover up bruises? 

17 A I believe that was when we went shopping, sir, at 

18 Wal-Mart. And we got her a doll, too, sir. 

19 Q You made her feel better? 

20 A What's that, sir? 

21 Q Did that make her feel better? 

22 A Well, they brought her over to our house with no 

23 toys and no diapers and stuff like that, so, yeah, 

24 we had to get stuff for her. 
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You know, you used to tease that child, too, didn't 

you? 

No, sir. 

One time that baby was on that bed that we showed 

the jury yesterday, and In order to tease her you 

said: Mama's home. Mama's home. And she got all 

excited, didn't she? 

I would say mama's here, yeah. 

Yeah. But mama wasn't there. 

No, only if she was there, sir. 

Oh. Well, mama wasn't there, and you said that she 

got all excited and ran off the bed and fell, and 

bruised the side of her face. 

Only if mama was there. 

Only if mama was there. 

And once again, I never saw her get hurt at our 

house like that. She would run off with her hands 

down. That's what you would notice about her as 

she started to decline. 

catch herself. 

She would run and wouldn't 

She fell a lot at your house, is that what you're 

saying? 

No, sir. 

Well, didn't you say that she was clumsy? 
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She was. 

Are you saying she used to fall? 

I'm saying she would stand in a corner. If she did 

fall, it was usually on her bum, you know, because 

her leg hurt because of what Chad Evans had done. 

What did Chad Evans do to her leg? 

What I remember, he was playing rough with her --

When was that? 

-- supposedly 

When? When? 

supposedly, sir. 

While she was at his house, sir. 

When? Give this jury a date. 

I can't give you an exact date, sir. 

But you're going to blame anything on Chad, right? 

No, I'm not. 

I didn't ask, did I -- I didn't ask you how the 

injury was inflicted, but you volunteered that for 

the jury, didn't you? 

That's what I got told, sir. 

That's what you got told? 

Yes. I'm here to tell the truth, sir 

Okay. 

-- of what I remember, to the best of my ability. 

That's good. You ever remember that child being 
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brought home dehydrated and sick? 

Once again, she could have been sick sometimes. I 

don't think she was ever dehydrated, sir. 

Remember bringing that child in your house it 

would have been the day or the day after you claim 

she fell out of a truck - bringing her into her 

mother at or around four o'clock in the afternoon, 

and that baby being severely dehydrated? 

No, sir. 

You don't remember that? 

I'm not a doctor, so I can't -- was she sick? She 

might have been sick, I don't know. 

Forget about being a doctor. 

not a doctor, okay. 

Yes, sir. 

We all know you're 

All right. Do you remember that child basically 

putting her face right into a bowl of cereal and 

drinking all the milk out of it? 

Absolutely not, sir. 

So far I'm going to leave you alone here in a 

couple of minutes. 

You can ask me whatever you want, sir. 

I'm pretty much pretty well set with you, Mr. 

Marshall, okay? 
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That's fine. As long as the truth comes out. 

So far we've had a doctor on the stand that has 

said that you would have recognized mUltiple 

bruises on November 8th, not just a little faded 

20 

bruise around the chin line. 

just can't be so? 

And you say that that 

On that day, like I said, I remember one 

disappearing. I don't remember seeing a bunch of 

bruises that day. It was the next day when she 

came over that morning, that's when you see those 

bruises. 

We've had Amanda on the stand, and she's described 

some of the events I just went through with you, 

and you say that those didn't happen? 

They did not happen. 

girlfriend, sir. 

But then again she is his 

She is. And she is the mother of the deceased, as 

well, is she not? 

I think her actions speak for themselves, sir. 

We've had a police officer testify, under oath, 

from the same chair that you're sitting in, and you 

said that many things in his report are absolutely 

false. 

I never said they were false. I said, you know, 
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what he remembers might be differently than what I 

remember. Obviously, he knows, he was there, he 

took the report. That's what I said, sir. 

Well, I gave you a chance just a couple of minutes 

ago to delve into that. You wrote down -- or he 

testified from that stand that you almost 

immediately blamed Chad Evans. 

didn't do that. 

I don't believe I did. 

All right. 

And you said you 

I believe I went on what I got told the night 

before, sir, of what happened, supposedly happened. 

And we have coming up, hopefully, your girlfriend, 

right, to testify? 

Yes, sir. 

And your best friend, neighbor, landlord, employee 

Mr. Pierce, is that right? 

Yes, sir. 

All right. That's what we have coming up? 

Yes. And I'm confident that they will tell you the 

truth. 

Are you confident that the detective would have 

told the truth? 

lim sure he did. 
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Are you confident that the doctor would have told 

the truth? 

I'm sure everyone told the truth, to the best of 

their ability. I would hope so. 

How many times did the baby fallout of your truck? 

That one time, sir, which I caught her. 

MR. SISTI: Your Honor, I have nothing further at 

8 this time. 

9 

10 

THE COURT: 

MR. DELKER: 

Okay. Thank you. Any redirect? 

Yes, your Honor. 

11 A REDIRECT EXAMINATION [By Mr. Delker] 

12 Q 

13 A 

14 Q 

15 

16 

17 

18 

19 A 

20 

21 

22 

23 Q 

24 A 

Good morning. 

Good morning. 

I have a few questions for you about some of the 

issues that were covered on cross. I think you may 

have answered this morning already, but can you 

describe for the jury what was going on at the time 

you spoke with Detective Hamel? 

Yeah, there was medical personnel, police officers, 

tons of people around. Kassidy was being put 

inside an ambulance at that time. It was just a 

mess. 

And what had just happened? 

I just tried to save Kassidy. Just got off the 
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phone with 9-1-1. Just went through everything. 

What was your emotion -- what was your emotional 

state at that point? 

I was upset. 

23 

Did you go to the Kittery Police Station after that 

-- after you had that discussion with -- with 

Detective Hamel? 

Yes, sir. 

Okay. And what did you do when you got to the 

Kittery Police Station? 

Went into the police department, sat around for a 

little bit, then I guess I wrote out a report. 

Then I talked to some detectives, you know. 

You said you wrote out a report. Can you describe 

when that took place and under -- what the 

circumstances were when you wrote out that report? 

Yeah, I was in a -- I guess I was in a detective's 

office, and I had written out the report in there. 

And what did they ask you to do? Did they tell you 

specifically what to write, or how did that go? 

No, they just said just write down what you know 

and what happened to the best of your ability. 

How long was that after you had spoken to Detective 

Hamel at your house? 
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1 A Not too long after. You know, like pretty much 

2 right away. 

3 Q And do you remember what you wrote about what 

4 Kassidy looked like the day before on Wednesday, 

5 November 8th in that written statement? 

6 A I don't know if I -- or I had wrote ---

7 Q I'm going to show you a document and see if you 

8 recognize it. 

9 A Okay. 

10 Q Do you recognize that? 

11 A Yes, sir. 

12 Q And what is that? 

13 A This is my written statement. 

14 Q Turning there's little numbers on the top of the 

15 page, page 22 

16 A Yes, sir. 

17 Q -- about half way down the page, what did you write 

18 about what Kassidy looked like the day before? 

o 
19 A She looked fine, right here? 

20 Q Yup. 

21 A This is where you're talking ---

22 Q Yup. 

23 A She looked fine. She looked fine. Not too many 

24 bruises, but she still was acting strange. 
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So a few minutes after you spoke with Detective 

Hamel, you wrote that she had to she didn't --

she had not too many bruises on her the day before, 

right? 

Yes, sir. 

Okay. What did you mean when you say she was 

acting strange, still acting strange? 

mean about that? 

What did you 

Like I said before, her demeanor had changed, and 

she was slowly -- she wasn't normal. She kept --

she was slow and got slower and slower. 

And she still was acting like that on the day 

the day before on Wednesday, November 8th? 

Yes, sir. 

After you wrote out that statement -- were you 

alone In the room when you wrote that out? 

Yes, sir. 

Okay. Was anyone asking you questions when you 

wrote that out? 

No, sir. 

Anyone tell you what to write in that report? 

Absolutely not. 

And after you wrote that statement, did you -- were 

you formally interviewed at the Kittery Police 
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1 Station? 

2 A I believe so, yeah. 

3 Q Okay. And what were the circumstances of that 

4 interview? 

5 A I think it was some detectives that sat down with 

6 me and talked to me about the case. 

7 Q And how -- when was that, when did that take place? 

8 A I believe right after I had written that. 

9 Q Okay. All right. Do you remember what you told 

10 them about what Kassidy looked like in that formal 

11 interview? 

12 A I don't know, sir. 

13 Q I'm going to show you a copy of the interview, 

14 tape-recorded interview from that day, and I'm 

15 about two-thirds of the way down the page. Can you 

16 read that? What did you tell the detectives about 

17 what Kassidy looked like? 

18 A Right here? 

o 
19 Q Yup. 

20 A She had no real facial bruises, nothing that would, 

21 you know, besides her walking problem, and besides 

22 these are -- these are starting to clear up, you 

23 know, the ones right here. 

24 Q Okay. And what were you referring to when you told 
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the detectives that? 

The bruise that was disappearing on her, sir. 

You were -- you were asked some questions yesterday 

on cross about your conversation with Detective 

Hamel in front of your house, and what you may have 

said about Chad. And you were asked whether 

Kassidy's condition could have been caused by a 

disease, or something else. Did you think 

Kassidy's condition was caused by a disease on that 

morning, the bruises? 

No, I did not. 

What did you think had happened? 

All I remember is what he told me the night before. 

Okay. 

That's what I had. 

What had he told you the night before that made 

you -- I mean, what did you think had happened to 

Kassidy? 

Well, I knew something was different than what he 

told me when she came over and I saw the bruises, 

because, supposedly, she landed on the ground on 

her face. She had been hit by a baseball. It just 

didn't add up to the way she looked that morning. 

And so he told you she fell in the driveway and she 



1 

2 A 

3 Q 

4 A 

5 Q 

6 

7 

8 

got hit in the face with the baseball? 

Yes. 

That was the night before? 

Yes, sir. 
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You were also asked yesterday about some 

photographs, and, specifically, the photograph of 

your bedroom. 

MR. DELKER: If I could have a moment to find it, 

9 your Honor. 

10 

11 

THE COURT: 

MR. DELKER: 

Sure. 

It's actually this one. 

12 [By Mr. Delker]: 

13 Q 

14 

15 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 A 

23 

State's Exhibit 26. You had said you had a meeting 

with Simon and I about a week ago, and we talked 

about some photographs. 

that yesterday? 

Yes, sir. 

Remember testifying about 

Okay. How many photographs did we look at that 

day? 

I think there was just a couple. 

Okay. And were there more than one of the bedroom? 

I believe so. 

MR. DELKER: I'm going to ask that this photograph 

24 be marked. 
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4 

5 
A 

THE COURT: 

MR. DELKER: 

MR. SISTI: 

THE COURT: 

For identification? 

I guess. 

I have no objection, no, your Honor. 

Okay, we'll make it a full exhibit. 

[State's Exhibit No. 69, photograph, received in 

29 

6 evidence]. 

7 [By Mr. Delker] 

8 Q 

9 

10 

11 

12 

13 

14 

15 A 

16 Q 

17 A 

18 Q 

19 

20 A 

21 Q 

22 

23 

24 

Okay. And I think what you had told Attorney Sisti 

yesterday was that you had said that State's 

Exhibit 26, you had told us that this one was the 

one that had some stuff moved around in it. I'm 

going to show you what's been marked as State's 

Exhibit 69, and ask you if you recognize that 

picture. 

Yes, sir. 

Okay. And what's that a picture of? 

A picture of my bed. 

Okay. And can you take a look at 26 and 69? Do 

you remember looking at the photographs before? 

Yes, sir. 

Okay. What were the circumstances that you saw 

both of those photographs? 

MR. SISTI: 

THE COURT: 

Well, I'm going to object. 

Overruled. 
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1 THE WITNESS: As far as the difference? 

2 [By Mr. Delker]: 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 

10 A 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 

18 A 

19 Q 

20 

21 

22 A 

23 

24 

Well, when did you see those photographs? 

When you showed them to me. 

When was that? 

A couple of days -- a week ago or so. 

Okay. And State's Exhibit 69, what's 

significant, is there anything significant about 

that photograph? 

This one? 

How does that photograph look? 

No, I'm sorry, the other one. The one I just --

yes. 

This one doesn't have the mail on it. 

Okay. So when you testified that it was State's 

Exhibit 26, that was the one that was moved around. 

Are you positive that that's the one you told us 

about where stuff was moved around? 

Looks like on both of them. 

Well, let me - - all right. You talked about the 

pants being on the bed. 

photograph. 

Let me show you another 

Okay. 

MR. DELKER: I ask that this be marked. 

MR. SISTI: Your Honor, may we just approach for a 
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1 moment? 

2 THE COURT: Sure. 

3 [The following is a discussion at the bench] . 

4 

5 

MR. SISTI: I just want to make sure that this was 

one of the photographs. I'm sure Mr. Delker will be able 

6 to tell us whether this was one of the photographs that he 

7 was shown during this meeting before we start getting into 

8 extrinsic evidence. 

9 MR. DELKER: It was not. But I think that the 

10 relevance of it was he was asked on cross-examination 

11 about how the pants got there. The photograph shows the 

12 clothes hamper right next to the bed with clothes that are 

13 

14 

strewn from there. I think he can testify that that's his 

room. That's what it looked like. I think it's relevant 

15 because of the line of cross-examination. 

16 MR. SISTI: The line of cross-examination had to do 

17 with -- and you just brought it up -- the two photos that 

18 

19 

he definitely saw, okay. And he definitely, as of about 

two minutes ago, still said that those were the two that 

20 he made corrections on. 

21 THE COURT: Yeah, I think it's appropriate to show 

22 the witness another, different picture, and ask him if 

23 that reflects what the place looked like on that day to 

24 clear it up. 

~ ____ --------------_J 
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1 

2 

MR. SISTI: 

THE COURT: 

But that's not clearing anything up. 

Well, I'm going to allow him to show it 

3 to the witness. 

4 [Counsel conferring - not transcribed]. 

5 MR. SISTI: Maybe we should have explore the 

6 transcript yesterday. He said he saw two - - he saw two 

7 photographs. Two. He just identified the two. 

8 THE COURT: Right. 

9 MR. SISTI: Right. And he's still claiming 

10 THE COURT: Yeah, I'll make sure Mr. Delker makes 

11 it clear that this is not one of them that he saw during 

12 the meeting. 

13 

14 

MR. DELKER: 

THE COURT: 

That this is not one. Okay. 

Okay. 

15 [End bench conference] . 

16 THE COURT: Okay. We can mark that as a full 

17 exhibit, with the condition that I described at the bench. 

18 
A [State's Exhibit No. 70, photograph, received in 

19 evidence]. 

20 [By Mr. Delker] 

21 Q 

22 

23 

24 A 

Okay. I'm showing you State's Exhibit 70. This is 

not one of the photographs you saw, but can you 

do you recognize what's in that photograph? 

Yes, sir. 
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Q Okay. What's jn that photograph? 

A My bedroom. 

Q Okay. And what is at the foot of your bed? 

A Clothes. Sorry. 

Q That's okay. I mean, can you just describe the 

layout of your bedroom? 

7 A 

8 

9 

10 

11 

12 

13 

We usually put our clothes up here on the hamper. 

This thing right here, I believe Jennifer has 

Q 

clothes In there and stuff, and stores stuff. 

usually you put, you know, clothes up in there. 

Stuff gets moved around. 

Okay. 

MR. DELKER: Can I publish all three of these 

14 photographs to the jury, your Honor? 

15 THE COURT: Yes, you may. 

16 [Attorney Brown publishing exhibits to the jury]. 

17 [By Mr. Delker]: 

18 Q When you first found Kassidy - - when you found 

19 Kassidy in the bed in distress, was she covered 

20 uncovered? 

21 A I believe she was covered, sir. 

22 Q Okay. And what did you do when you found her, 

23 the covers? 

24 A Took the covers off her, sir. 

But 

or 

with 
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Okay. And what was you I mean, how were you 

reacting at that time? 

Frantic. My reaction's not to keep everything 

where it is. You know. I'm not there to make the 

bed. First thing is just try to do what I can to 

help her. 

You were also asked a series of questions about 

when you -- on cross-examination about when you 

started first baby-sitting regularly. Do you 

remember when you first started baby-sitting 

regularly? 

When Amanda got her job, sir. 

Okay. And how long before her death was that? 

Maybe a week, two weeks, something like that. 

And ---

It wasn't that log. 

So it was -- just so it's clear, so it's Amanda 

getting the job that prompted you to start 

regularly baby-sitting? 

Yes, sir. 

And had you baby-sat Kassidy before Chad was ever 

in the picture? 

Yes, sir. 

You were also asked a series of questions and you 
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5 A 

6 

7 

8 Q 

9 

10 A 

11 Q 

12 

13 

14 

15 A 

16 Q 

17 

18 

19 A 
:;1 

20 Q 

21 

22 

23 

24 

------------3-:-1 
were shown a photograph of Kassidy that doesn't 

appear to have any bruises on it. Can you describe 

the frequency of the bruises and whether it changed 

over time? 

Oh, yeah. Like I said yesterday, sometimes they'd 

be on the side of her face; sometimes, they'd be 

right out in open view. 

Were there always a lot of bruises from the 

beginning, or did that change over time? 

As far as? 

I mean -- well, let me see if I can ask the 

question a little bit differently. When Kassidy 

first started staying with Chad, were there bruises 

always on her face? 

No. It happened gradually. 

And how was her condition towards the end of her 

life compared to when she first started staying 

with Chad? 

Day and night, sir. 

Okay. And just -- can you just describe the 

progression from as when she first started 

staying there until until the end? In terms of 

the bruises, how often the bruises would show up, 

can you describe how that changed over time? 
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1 A They'd be an every-now-and-then occurrence, and 

2 then it started becoming an every-day occurrence. 

3 And then there was more than one bruise. It just 

4 progressed. Just like her behavior kept 

5 progressing. 

6 MR. DELKER: If I could have one moment, your 

7 Honor? 

8 THE COURT: Sure. 

9 [Pause in proceedings] . 

10 MR. DELKER: I don't have any more questions at 

11 this time. 

12 THE COURT: Okay. Any recross? 

13 MR. SISTI: Thank you, your Honor. 

14 A RECROSS-EXAMINATION [By Mr. Sisti]: 

15 Q So this progressed right up to the day before she 

16 died when you saw only just faint bruising? 

17 A Disappearing, turning yellow, sir. 

18 Q Yeah. Progressed all the way up to the day before 

19 she died, where all you saw was faint bruising 

20 disappearing on her chin? 

21 A Yes, sir. 

22 Q That's the progression we're talking about, right? 

23 A I believe they were trying to get her to go to day 

24 care, sir. 
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Well, you're right. They were trying to get her in 

day care. You're absolutely correct. They didn't 

want her to be put in ---

MR. DELKER: Objection. Objection. 

THE COURT: Sustained. 

6 [By Mr. Sisti]: 

7 Q 

8 A 

9 Q 

10 A 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

You didn't want to care for her, did you? 

I didn't mind taking care of her. 

You didn't mind? 

I loved Kassidy, sir. 

Okay. And you consider yourself a good day-care 

provider, do you? 

No, I wouldn't say I'm the best. I definitely 

shoulda told people what I saw on her, yes. 

All right. Now, we just went through this 

photography, and I just want to make it clear, 

because it doesn't seem like we cleared up much of 

anything. State's Exhibit 70, you never saw that 

at the meeting with the attorney general's office, 

did you? 

No, I did not, sir. 

Okay. Let's get back to the two that you did see, 

26 and 69. Are these the two that you told the 

attorney general's office there was something wrong 
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38 

with? 

Yes. 

These are the two? 

That one, yes. 

This one would be the one I showed you yesterday? 

Yes, sir. 

This one, that apparently is the one you said 

there's something wrong with the photograph. 

Something's been moved around. It's just not 

right. And that's Exhibit 26, right? 

Yes, sir. 

I just want to be sure. 

If that's the number on it, sir. 

And Mr. Delker said something about when you first 

saw Kassidy in distress. 

she was alive. 

Distress indicates that 

I saw that there was something wrong with her, sir. 

Right. You didn't see distress. You didn't see 

any kind of motion. 

right? 

You didn't see anything, 

Her eyes were in the back of her head, sir. 

Right. Distress means something that's indicative 

of there being life. 

I don't have a dictionary, Slr, so I don't know 
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i 
1 what the 

2 Q That's fine. 

3 A - - me ani ng 0 fit is, sir. 

4 Q I want to make the jury understand that you saw a 

5 lifeless, 21-month-old child. 

6 A There was something wrong with her, sir, yes. 

7 Q The progression again, you say there's a steady 

8 decline. The bruises become intermittent to almost 

9 every day to multiple bruises. And we showed you 

10 that picture, and you showed the jury what you 

11 thought were bruises on that picture, right? 

12 A I said there could be, sir. 

13 Q You were right up there pointing them out. 

14 A She did have bruises on her side. I don't know if 

15 they were at the time of that picture, but 
, 

16 MR. SISTI: If I could just have a moment? Thank 

17 you. 

18 THE COURT: Okay. Thank you, very much, sir. You 

19 may step down. 

20 THE WITNESS: Thank you. 

21 MR. SISTI: May we approach, your Honor, at this 

22 time? 

23 THE COURT: Yes. 

24 [The following is a discussion at the bench] . 
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MR. SISTI: Well, I think we're still In the same 

position that we were yesterday. He contends that there 

3 was a discussion with the attorney general's office about 

4 Exhibit 26. The attorney general's office denies that and 

5 has stated frankly on the record that there was no such 

6 

7 

discussion. I gave him that opportunity with the two 

photographs in front of him. He pointed specifically to 

8 26, and stated that that's the one that he made reference 

9 to. 

10 THE COURT: If there had been an investigator with 

11 the two State's attorneys, I would allow the defense to 

12 call investigators to testify what they recall. So what I 

13 propose to do is to tell the jury myself what the two of 

14 

15 

you recall from that meeting. I want to make sure I have 

it right. The State's attorneys recall that the witness 

16 said State's Exhibit 26 was a fair representation of the 

17 room at the time the witness found Kassidy, and that 

18 State's Exhibit 69 was not, because things had been moved. 

19 

20 

MR. DELKER: 

THE COURT: 

21 yesterday. 

All right. That's fair enough. 

And that's exactly what they said 

22 

23 

MR. CRONHEIM: Right. 

THE COURT: And that's what an investigator would 

24 testify to. 
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6 

MR. CRONHEIM: No, I understand. 

THE COURT: Okay. 

MR. SISTI: All right. 

THE COURT: Okay. 

MR. SISTI: Would the State rather 

THE COURT: I'm sorry? Oh, that's 
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re-call 

right. 

7 [Judge whispering too low, cannot hear her to transcribe] 

8 MR. CRONHEIM: I couldn't hear you very well. I'm 

9 sorry. 

10 THE COURT: Okay. I was saying that the State's 

11 attorneys would state that the witness said at the meeting 

12 State's Exhibit 26 was a fair representation of the room 

13 at the time the witness found Kassidy, and that State's 

14 Exhibit 69 was not, because things had been moved. 

15 MR. CRONHEIM: I guess my request would be to focus 

16 on 26, because that's what I understand his testimony to 

17 be. 

18 

19 

20 

21 

22 

23 

24 

THE COURT: Yeah, but I don't think it's fair if we 

don't give them a complete picture of what 

MR. CRONHEIM: I'm not disagreeing with you. 

THE COURT: Okay. 

MR. CRONHEIM: But I think that he is specific in 

saying that he said 26 was inaccurate. The State would 

say he never said that. And I'm not sure that as I heard 
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1 you apologize but 

2 THE COURT: The witness -- I think I said the 

3 witness said State's Exhibit 26 was a fair representation 

4 

5 

6 

of what the room was. On the stand, he said it was. 

MR. CRONHEIM: Right. 

THE COURT: So I think 

7 [Inaudible whispering] 

8 

9 

THE COURT: No, that's all right. 

MR. CRONHEIM: I thought that he said 26 was not 

10 accurate ---

11 

12 

MR. DELKER: 

MR. CRONHEIM: 

Right. 

-- and that the State would say that 

13 he never said that. 

MR. DELKER: Correct. 

THE COURT: Okay. The witness said -- never said 

14 

15 

16 

17 

18 

it. Okay. 

19 better? 

20 

21 

MR. CRONHEIM: Right. 

THE COURT: How about if I say the State -- is that 

MR. DELKER: It's probably better. 

THE COURT: Okay. The State's attorney would state 

22 that the witness did not say State's Exhibit 26 was a fair 

23 representation of the room at the time? 

24 MR. CRONHEIM: No. 
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THE COURT: Was an inaccurate representation. 1 

2 Okay. Let me just wri.te it, first. [Pause] . Okay. So 

3 now I have the State's attorneys will state that, at the 

4 meeting, the witness did not explai.n that State's Exhibit 

5 26 was an inaccurate representation of the room at the 

6 time the witness found Kassidy, and that State's Exhibit 

7 69 was not, because things had been moved. 

8 MR. CRONHEIM: I think needs to be a little 

9 clearer. 

10 

11 

12 

MR. DELKER: And maybe make it two sentences. 

MR. CRONHEIM: Yeah. 

THE COURT: Yeah. Okay. Okay. The State's 

13 attorneys -- the State's attorneys will state that at the 

14 meeting, the witness -- the witness did not explain that 

15 State's Exhibit 26 was an inaccurate representation of the 

16 room at the time the witness found Kassidy. The State's 

17 attorneys would state that the witness did say State's 

18 Exhibit 69 was not accurate because things had been moved. 

19 

20 

21 

MR. CRONHEIM: 

MR. DELKER: 

MR. CRONHEIM: 

Okay. 

Okay. It's okay. 

Maybe just in terms of the word 

22 explain in the first sentence just to make it parallel, 

23 did not say or did not state. 

24 THE COURT: Okay. 
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1 MR. CRONHEIM: Thank you. 

2 [End bench conference] . 

3 THE COURT: Again, thank you for your patience, 

4 ladies and gentlemen. I'm going to give you an 

5 instruction at this time, and I want you to pay careful 

6 attention to the instruction. It's about the two 

7 photographs that you just saw. And this is the following 

8 instruction. If the State's attorneys were to testify 

9 about the meeting they had with Mr. Marshall last week, 

10 the State's attorneys would state that Mr. Marshall did 

11 not say that State's Exhibit 26 was an inaccurate 

12 representation of the room at the time he found Kassidy. 

13 The State's attorneys would say, however, that the witness 

14 did state that Exhibit 69 was not accurate, because things 

15 had been moved. Okay. All right? Thank you. 

16 MR. DELKER: State next calls Patricia Hocter. 

17 THE COURT: Okay. Good morning. 

18 THE WITNESS: Good morning. 

19 THE COURT: If you 
0 

would just remain standing for a 

20 moment. 

21 THE WITNESS: Okay. 

22 THE COURT: You can put your things down, first, if 

23 you want, and face Attorney Brown. 

24 THE WITNESS: Okay. 
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1 MR. BROWN: please raise your right hand. 

2 PATRICIA HOCTER 

3 was called as a witness, and having been first duly sworn 

4 on oath, was examined and testified as follows: 

5 DIRECT EXAMINATION [By Mr. Brown]: 

6 Q Please be seated. 

7 A Okay. 

8 Q Would you please introduce yourself to the jury? 

9 A Okay. My name is Patricia Hocter. I work for the 

10 Division for Children, Youth, and Families. 

11 Q How do you spell your last name? 

12 A It's H-o-c-t-e-r. 

13 Q How long have you been employed in that manner? 

14 A For almost two years. 

15 Q What are your job responsibilities? 

16 A I'm an assessment worker for the division. My job 

17 is to investigate reports of abuse or neglect on 

18 children. 

19 Q What is your background prior to joining Health and 

20 Human Services? 

21 A I worked for Strafford Guidance Center as a case 

22 manager; worked with the mentally ill adults. I've 

23 also worked with children in a child-care setting. 

24 And, also, prior to that, worked in an alternative 
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17 Q 

18 
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19 A 
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20 Q 

21 A 

22 

23 Q 

24 A 

school with children of various ages. 

Where -- where is your home office? 

I work out of Rochester. 

All right. And as an assessment worker, what lS 
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your role -- let me just ask, if a call comes in to 

Health and Human Services about potential abuse or 

neglect, how do you learn about it? 

All of our calls go to central intake. It's a 

1-800 number, and from there, they decide whether 

they're going to take the call, or whether they'll 

just screen it out. If they decide to take it in, 

it gets referred to the district offices, which is 

how I I get the referrals. 

Were you assigned to a case involving Kassidy 

Bortner? 

Yes, I was. 

Was a call made to Health and Human Services about 

Kassidy? 

Yes. 

Do you know when that call was made? 

I believe the call came in on the 31st of October 

to intake. 

And did intake then refer the case to you? 

Eventually, yes. It came to our office, and it was 
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assigned to me. 

What did you know about the call when you received 

it? 

I knew that the reporter was alleging that the 

child had some suspicious marks, bruises on her 

body, mostly the face and neck area. 

Okay. Was it only the face and neck? 

That's what I remember. 

And this caller, was that caller identified at the 

time? 

No. It was an anonymous reporter. 

And what else did the anonymous reporter disclose? 

The the anonymous reporter reported that the 

mother was asked about what happened to the child, 

and the mother reported -- reportedly reported that 

the child had fallen down some stairs, and two 

days later asked Chad Evans, reportedly asked him 

what happened, and he said that the child had 

fallen off a trampoline. 

Did this anonymous reporter disclose any other 

injuries? 

MR. CRONHEIM: Your Honor, at that point, I object. 

THE WITNESS: Not that I recall. 

THE COURT: Okay. I think the makes the objection 
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1 moot. I think she said she didn't recall any other ---

2 MR. CRONHEIM: Okay. 

3 THE COURT: reported injuries. 

4 THE WITNESS: There 

5 THE COURT: Hold on a second. 

6 THE WITNESS: I'm sorry. 

7 THE COURT: No. There's an objection now? 

8 MR. CRONHEIM: Yes, may we approach? 

9 THE COURT: Yes. 

10 [The following is a discussion at the bench] . 

11 MR. CRONHEIM: Except there's a ground of a 

12 background narrative that there needs to be a report as to 

13 why she responded. I think we've accomplished that. 

14 THE COURT: We're getting into hearsay here. 

15 MR. BROWN: It's not for the truth, but for the 

16 to show what -- why she acted as she did next. 

17 THE COURT: [Inaudible] 

18 MR. BROWN: Sure. 

19 THE COURT: Okay. 

20 MR. BROWN: Okay. 

21 [End bench conference] 

22 [By Mr. Brown] : 

23 Q Okay. So you received this information at your 

24 Rochester office? 
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Correct. 

Okay. Who do you know from the report who were 

in the household? 

On the referral, it stated various names, Chad 

Evans, Amanda Bortner, Kassidy Bortner, Brent 

Lincoln, and I believe Kyle was, also, Kyle Evans 

was also listed. I'm not positive on that, though. 

Okay. So when -- what date did you actually 

receive the report? 

November 1st of 2000. 

And what did you want to do with this information? 

What was your next step? 

My next step was to call the number that I had on 

the referral, which I did call. 

What day did you make your initial call? 

I called on the 6th of November, which was a 

Monday. 

Who were you calling? 

I don't know whose number it was. I assumed that 

it was the Evans home, but I didn't know what 

number it was. 

And did you get through to anybody? 

The first time I called, I wasn't able to get 

through, but I was able to leave a message on the 
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answering machine. 

Do you know what your message said? 

The message that -- the message that I left? 

Yes. 
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5 A Okay. What I would have ---

6 MR. CRONHEIM: Objection. 

7 THE WITNESS: Okay. 

8 MR. CRONHEIM: May we approach? 

9 THE COURT: Sure. 

10 [The following is a discussion at the bench] . 

11 

12 

MR. CRONHEIM: There would be testimony that she 

spoke with Chad, and he never got that call. So without 

13 there being any tie to Chad or anybody else, any 

14 demonstration that the message was heard, I don't see what 

15 the relevance for admissibility is of the content. 

16 MR. BROWN: There is relevance that she left a 

17 message on his answering machine, and he didn't get back 

18 to her. 

19 

20 

THE COURT: I guess what they're saying is how do 

we know it was left on his answering machine. We need to 

21 know that foundation. 

22 MR. BROWN: All right. Well, I think it will be 

23 linked up, because she'll say that she called a few days 

24 later, and he called her right back. 
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THE COURT: Okay. 

MR. BROWN: I can ask her what the phone call 

1 

2 

3 MR. CRONHEIM: I understand your concern. That was 

4 actually not mine. 

5 

6 

7 that. 

THE COURT: Okay. 

MR. CRONHEIM: Though I understand why you had 

I don/t know l I would like an offer of proof as to 

8 what was left. 

9 

10 

11 

12 

THE COURT: Do you know what she actually said? 

MR. CRONHEIM: Right I I mean if 

MR. BROWN: We don/t know that. 

MR. CRONHEIM: Okay. I just don/t know what the 

13 message wasl and so I think 

MR. BROWN: 14 

15 Hocter from DCYF. 

16 number. 

Just a -- just a -- this is Patricia 

I need you to call me back. This is my 

17 MR. CRONHEIM: And would she testify in speaking 

18 with Chad Thursday nightl that there was any conversation 

19 about him having ever received that? 

20 

21 

MR. BROWN: 

THE COURT: 

No. 

WeIll I meanl I think it I S relevant 

22 enough if you can link that it was made to that house
l 

and 

23 then you can argue whether or not he heard it. 

24 MR. BROWN: Yeah. It/s not a big deal. 
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2 

3 

4 

5 

6 

that's 

THE COURT: 

MR. BROWN: 

THE COURT: 

fine, I'll 

MR. BROWN: 

THE COURT: 
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Okay. 

But I won't 

I mean, if you can link it up later, 

allow it. 

Okay. 

Okay. 

7 [End bench conference] 

8 

9 

10 

[By 

Q 

11 A 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

18 A 

19 

20 Q 

21 A 

22 

23 

24 

Q 

A 

Mr. Brown] : 

Ms. Hocter, did you leave a message on that 

answering machine? 

Yes, I did. 

What was the message that you left? 

I stated my name. 

calling from DCYF. 

I said I'm Patricia Hocter, I'm 

I left my phone number and 

requested a call back. 

Did you get specific about why you were calling in 

that message? 

No, because I didn't know who would answer the 

message. 

Did did you receive any return calls? 

Not on the 6th. 

Did you hear anything as of November the 9th? 

Not in the morning. I decided to call again on 

November 9th, in the morning, I think it was 



1 

2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 Q 

9 

10 A 

11 Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 A 

18 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

around nlne o'clock, and left the same message. 

Did you call the same phone number? 

Correct. 

Did you know -- did you have an idea whose 

residence you were calling? 
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I still didn't know who I was calling. 

only number I was given. 

It was the 

Okay. Tell us, did you reach anybody on the 

morning of November 9th? 

Not on the morning, no. 

Did you reach an answering machine again? 

Yes, I did. 

Was it the same answering machine as three days 

before? 

Yes. 

What message did you leave on November 9th? 

On the 9th, I again stated who I was, my phone 

number, and requested a call back. 

Did you -- again, did you leave any specific 

information as to why you were calling? 

Not that I recall. 

Who were you asking for a call back from? 

Either Chad or Amanda. 

And about what time in the morning was that message 
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A 

Q 

A 
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left? 

On the 9th, that was around, I think it was like 9, 

9:15, somewhere around there, in the morning. 

Did you receive a call back some time that day? 

Yes, I did. 

And about what time? 

I didn't talk to a person. I received a voice mail 

message. The voice mail said 12:30, and it was 

from Mr. Evans. 

The voice identified himself as Mr. Evans? 

Correct. I was -- heard the message, and the 

person said this is Chad Evans, and the recording 

said it was 12:30. 

And what -- what was the substance of the message 

left by Chad Evans? 

What what the message said, what Mr. Evans had 

left for a message is that he was going out of town 

and he wouldn't be back until Tuesday, and 

requested that I call him back between the hours of 

three and four, and he left the same phone number 

that I had been trying to get a hold of him at. 

He said for you to call him back between three and 

four? 

Correct. 



3 

~-----------------------------

1 Q 

2 A 

3 Q 

4 

5 A 

6 

7 

On the following Tuesday? 

Correct. 

What did you learn later on November 9th about 

Kassidy Bortner? 

We received another referral, and I learned that 

the child had died. 

MR. BROWN: One moment, your Honor? 

5 .5 

8 [Counsel conferring - not transcribed]. 

9 [By Mr. Brown]: 

10 Q 

11 

12 

13 A 

14 

15 

16 

17 Q 

18 

19 A 

20 Q 

21 A 

22 

23 

24 

One thing I think I need to clarify. The 

Department of Health and Human Services, is that 

also commonly called a different acronym? 

The Department of Health and Human Services, we 

work -- we're part of them. The Division for 

Children, Youth, and Families is part of Health and 

Human Services. 

So the Department of Children, Youth, and Families, 

is that commonly known as DCYF? 

Correct. Uh-huh. 

That's all. Thank you. 

Okay. 

THE COURT: Hold on just a minute. 

THE WITNESS: I am. 

THE COURT: Mr. Cronheim? 
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1 A CROSS-EXAMINATION [By Mr. Cronheim] 

2 Q Good morning, again. 

3 A Good morning. 

4 Q My understanding is through the evening of November 

5 9, you had never met Chad Evans? 

6 A That's correct. 

7 Q You had never met Jefferey Marshall? 

8 A That's correct. 

9 Q And that anonymous call comes into the central 

10 registry on October 31, correct? 

11 A Uh-huh. 

12 THE COURT: You have to say yes or no. 

13 THE WITNESS: Yes. 

14 THE COURT: Thanks. 

15 THE WITNESS: Thanks. 

16 [By Mr. Cronheim] : 

17 Q And you were assigned to the -- which is, if memory 

18 serves, a Tuesday -- and you're assigned a case on 

19 
o 

Wednesday, November 1? 

, 
~ 20 A Correct. 
J 

21 Q And five days later, on Monday, November 6th, you 

22 first call the Evans home? 

23 A That's correct. 

24 Q Now, you don't know if he ever heard or received 
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20 
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22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

that phone message, correct? 

Correct. 

So on November 9, you make another call to that 

same number? 

Yes, I did. 

And you get a call back from Chad within about 

three hours? 

That's right. 

And he indicates a message that he's willing to 

talk with you, right? 
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He indicated that he was going out of town and that 

he wouldn't be back until Tuesday. 

But didn't he also leave some numbers to contact 

him? 

He left the same number that I had been trying to 

call and wanted me to call him back on Tuesday. 

So he wanted to talk with you about circumstances? 

Yes, on Tuesday. 

And you were closed that Friday, were you not? 

[No audible response] . 

Now, I'm going to focus on November 10, Veteran's 

Day. 

I'm I'm just trying to think back. 

That's a State holiday. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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24 
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Q 

A 

Q 

A 

Q 

A 
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I can't remember. I'm sorry. 

Okay. Well, if I represented to you that Veteran'S 

Day is November 11th, and it's a State holiday, and 

State workers, if it falls on Saturday get the 

Friday off, you wouldn't dispute it? 

I just don't remember having that day off. I'm 

sorry. 

That's okay. But if we're in a circumstance where 

it's the early efforts, he's trying to get you back 

the afternoon before your long weekend, there's a 

possibility that you're just not going to be around 

for the rest of the day, right? 

I have a hard time answering that, because, like I 

said, I don't know that we had that day off. I 

can't remember what I was doing that day. 

Just accept then, as a hypothetical, if you would, 

that Veteran's Day is on November 11th. If 

Veteran's Day falls on a Saturday, the day before 

is a holiday. That's the hypothetical. And if 

that were the case, that Thursday afternoon is the 

Thursday before your long weekend, and so he calls 

you back within three hours and you're not 

available, right? 

I wasn't available at that time, correct. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

And so he makes an effort to speak with you the 

same day that he first hears the phone message? 

He made an effort on the 9th. 

And it was the 9th. 

I wasn't available. 

But this is not your only case? 

other things to do? 

Right. 

You have many 
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All right. And that's part of the explanation of 

why it took you from November 1st, when you were 

assigned, until November 6th, to make your first 

phone call, you have many things to do --

Right. 

-- with great responsibilities? 

Right. 

So he indicates that he's going to be out of town, 

due back to New Hampshire and available for phone 

calls on that Tuesday after the long weekend? 

THE COURT: You have to say yes or no. 

THE WITNESS: There was no mention of a long 

weekend. All I remember from that message is that he was 

22 going out of town and requested that I call him back on 

23 Tuesday between three and four. 

24 THE COURT: The bailiff just indicated that I think 
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1 some jurors can't hear. 

2 

3 

THE WITNESS: 

THE COURT: 

Okay. I'll speak up. Sorry. 

I think it might be that they can't 

4 hear you. 

5 

6 

7 

MR. CRONHEIM: 

unusual circumstance. 

THE WITNESS: 

Oh, me. [Laughter] . This is a very 

All right, I will speak up. 

Okay. 

8 [By Mr. Cronheim]: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

I don't want to go back on everything, 

unnecessarily. Okay. So we're in a 

circumstance -- and I apologize. I'll try to speak 

louder. We're in a circumstance where he 

indicates -- he calls you back the very same day 

that he receives the message on the 9th. He 

indicates that he's going to be away for a period 

of time, and would try to speak with you on 

Tuesday -- make sure I got the date right -- the 

14th. 

He didn't say it was the 14th, but I assumed it was 

that Tuesday. 

All right. 

Uh-huh. 

Just as a common-sense matter ---

-- you just accepted it 

Yes. 



1 

2 

3 

4 

5 

6 

Q 

A 

Q 

7 A 

8 

9 

10 

61 

to be after -- that he was away for the weekend, 

so he's not then trying to put you off for a week, 

or two weeks or three weeks? 

Correct. 

And so he was responsive to your phone call, wasn't 

that correct? 

On that Thursday, yes, he was. 

MR. CRONHEIM: May I have a moment? Thank you. 

THE WITNESS: You're welcome. 

THE COURT: Anything further? 

11 A REDIRECT EXAMINATION [By Mr. Brown] 

12 

13 

14 

Q 

A 

15 Q 

16 A 

17 Q 

18 

19 

20 

21 

22 

23 

24 

A 

Do you have any memory, Ms. Hocter, whether you had 

a holiday on Friday or Monday? 

I'm sorry, I don't. 

Okay. 

I don't remember. 

Other than the names that you said you learned 

about in that referral, do you know of any other 

were any other names provided to you? 

Not that I can recall. 

MR. BROWN: Thank you. 

THE COURT: Anything on those two issues? 

MR. CRONHEIM: Nothing further. Thank you. 

THE COURT: Okay. Thank you, very much, ma'am. 
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1 You may step down. 

THE WITNESS: Thank you. 

MR. BROWN: The State calls Joshua Conley. 

2 

3 

4 THE COURT: Okay. Could I see counsel, briefly, at 

5 the bench? 

6 [The following is a discussion at the bench] . 

7 THE COURT: I'm sorry, the jurors actually 

8 mentioned something to the bailiff yesterday and I have it 

9 

10 

in my notebook in my office to tell everyone. I apologize 

for not having told you beforehand. The other issue is, 

11 before I forget, lS that the sheriff's office wants to 

12 make sure that you all don't stay past 4:30 tonight in 

13 this building. 

14 

15 

16 

17 

18 

19 key. 

20 

21 ending? 

22 

MR. BROWN: No problem. 

MR. CRONHEIM: It's a Friday. 

THE COURT: I know. 

MR. CRONHEIM: What do they got a Christmas party? 

THE COURT: You can go out the back door with my 

MR. CRONHEIM: Oh, no. What time do you anticipate 

THE COURT: The usual. I mean, if you want to end 

23 at four because it's Friday, that's fine. 

24 MR. CRONHEIM: I'd be able to go to my sonls hockey 
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1 practice. 

THE COURT: Oh, absolutely. 2 

3 MR. CRONHEIM: Okay. Good. Thank you. Excellent. 

4 [End bench conference] . 

5 Pause in proceedings - waiting for witness] . 

6 THE COURT: Good morning, sir. Just remain 

7 standing for a moment, and face Mr. Brown. 

8 JOSHUA BORTNER CONLEY 

9 was called as a witness, and having been first duly sworn 

10 on oath, was examined and testified as follows: 

11 DIRECT EXAMINATION [By Mr. Brown]: 

Q Have a seat. 

THE COURT: Pull your chair right in. 

12 

13 

14 jurors can't hear you, they'll let me know. 

15 of that. 

16 

17 

THE WITNESS: 

THE COURT: 

Okay. 

Mr. Brown. 

18 [By Mr. Brown]: 

19 Q 

20 A 

21 Q 

22 A 

Can you tell us your name, please? 

Josh -- Joshua Bortner Conley. 

Is Amanda Bortner your sister? 

If the 

I'm positive 

23 

Uh-huh. 

THE COURT: You have to say yes or no, because 

24 we're recording. 
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2 

3 

THE WITNESS: Yes" 

THE COURT: Thank you. 

THE WITNESS: Yes, sir. 
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4 [By Mr. Brown]: 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Josh, where do you live right now? 

I live in Buckfield, Maine. 

Who do you live with? 

My mom and my stepdad. 

How old are you? 

Seven -- sixteen right now, but I'll be seventeen 

soon. 

You're going to be seventeen soon? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. That's okay. I'll remind you. 

17 [By Mr. Brown]: 

18 Q Are you in school? 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Yes, I am. 

What grade are you in right now? 

Eleventh. 

Besides Amanda, can you just tell us who are your 

other brothers and sisters? 

Chuck Bortner, Jen Bortner, and Scott Conley. 



-------------------------------, 

65 

1 Q And Chuck, how old is he? 

2 A He's twenty-four. 

3 Q And you said Jennifer Bortner? Does she also go by 

4 Conley? 

5 A Yeah, Bortner Conley. 

6 Q And you have a younger brother, Scott? 

7 A Uh-huh. Yes. 

8 Q How old is Scott? 

9 A He's eight. 

10 Q He's eight years old? 

11 A Uh-huh. 

12 Q How much older than you is Amanda? 

13 A Three years. 

14 Q And have you since you were a child, have you 

15 lived -- have you lived with Amanda throughout your 

16 younger years? 

17 A Yes, I have. 

18 Q At some point, did Amanda have a baby? 

19 A Yes, she did. 

20 Q How old was Amanda when that happened? 

21 A Around sixteen. 

22 Q After -- and the baby was who? 

23 A It's what? 

24 Q Was it Kassidy? 



1 A 

2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 

9 

10 

11 Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 A 

18 

19 
';) 

Q 

20 

21 A 

22 

23 

24 

Yes. 

And did Kassidy ever live with you? 

Yes, she did. 
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Can you tell us what periods of time Kassidy lived 

with you? 

Like when she was first was born, she lived with 

us for a while. Then she moved out into an 

apartment. Then she moved back, and my sister 

dropped her off on us for some reason, because she 

couldn't handle her, or something like that. 

All right. So Kassidy ---

Yeah, we got Kassidy back. 

All right. How long was it that Kassidy lived with 

you and your mother? 

Like a couple of months, or more. 

What happened then? 

Then Mandy came back and says she wants to be a 

good mother, or something like that. 

Okay. Did they -- did Amanda and Kassidy then live 

with you? 

Uh-huh. 

THE COURT: You have to say --

THE WITNESS: Yes. 

THE COURT: Thanks. 
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1 [By Mr. Brown]: 

2 Q And was there another point where Amanda moved out? 

3 A Yes. 

4 Q And what happened then? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

16 A 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

She moved out with Chad, and she took Kassidy with 

her to Rochester. 

I want to ask you about your interaction with 

Kassidy when she lived with you. Would you 

describe for us Kassidy when she was younger? 

She was basically just a normal baby. You know, 

she's like happy and stuff, and she like, you know, 

just started talking and stuff the last time I saw 

her. 

When you -- when she lived with you, did you ever 

care for her? 

Yes, I did. 

Can you explain that? 

I used to baby-sit her a lot. Yeah, basically 

that. 

How did Kassidy interact with you? 

She liked me. 

Did you have any concerns about Kassidy, about her 

development, or anything about her? 

She was perfect before she went down with Mandy, 
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5 Q 
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14 Q 

15 

16 A 

17 Q 

18 A 

19 
:v 

20 

21 

22 

23 Q 

24 
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so ---

Did she have any problems with having accidents or 

bruising? 

No, she didn't. 

Do you know Jennifer -- your sister Jennifer's 

boyfriend? 

Yes, I do. 

And who is that? 

Jeffe Marshall. 

When did you meet Jeffe? 

When she started going out with him. 

And where would you see Jeffe? 

When he came to my house with Jen and stuff. 

Did you ever see Jeffe Marshall interact with 

Kassidy? 

Yes, I did. 

What did you see? 

They were actually really nice to each other and 

stuff, you know, he used to bring her stuff and 

stuff like that, you know, like presents or 

something. You know, she liked -- she actually 

liked him a lot. 

How did he -- how did he appear to interact with 

her? 
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16 Q 
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19 

20 Q 
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23 A 

24 Q 

He was really good to her. 

And you said you saw Jeffe how frequently? 

Like a couple times a month, I guess. 
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All right. You mentioned that Amanda and Kassidy 

moved in with Chad Evans? 

Yes. 

How many times did you see Kassidy after they began 

that relationship? 

Like just a couple times. 

Did you ever see Kassidy at your home in Buckfield? 

Yes. 

When was that? 

When she brought her there. 

When you say 

When she 

When you say II she," wha t do you mean? 

When Mandy brought her there with one of her 

friends to pick up money to buy Chad a birthday 

present. 

Who was home at the time? 

Just me and my brother. 

Would that be ---

Scott. 

-- Scott? All right. Did you know that Amanda was 
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2 A 

3 Q 

4 A 

5 Q 
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7 Q 
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14 A 

15 

16 

17 Q 

18 A 

19 Q 
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20 A 

21 Q 

22 A 

23 Q 

24 A 

coming? 

Yeah, she called first. 

Do you know if it was a weekend or a weekday? 

It was a weekday. 

Was it morning or afternoon? 

It was around afternoon. 

Did you see Kassidy that day? 

Yes, I did. 

What did you notice about Kassidy? 

~ 
I 

She had bruises on her face like around her chin 

area. 

And you describe, in detail, exactly where the 

bruises were that you saw? 

Yeah, they were like brownish bruises, just like 

kind of close down to her neck, around her chin. 

Like around the front part and the sides. 

One side of the face, or both sides? 

Both sides. 

What color were these bruises? 

Brownish. Dark brownish color. 

How noticeable were they? 

They were really noticeable. 

Could you tell how new or old they were? 

No, I couldn't, but they looked kind of new, 
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because, you know, they're still kind of dark, so I 

guess they were new. 

How quickly did you observe them? 

Right away. 

What did you do when you saw them? 

I asked her what the heck was going on, you know. 

You're asking Amanda that? 

Amanda, yeah. 

What was her answer? 

She came out with some excuse or something that 

Chad caught Kassidy when she fell off the 

trampoline or something, by her face. 

she said. 

How was Kassidy behaving that day? 

She was happy to see us, me and Scott. 

How do you know that? 

That's what 

Because she was like saying our names and stuff. 

And she's like, give us a hug and stuff like that, 

you know. 

Did her mood ever change that -- that afternoon? 

Yeah, when she left. 

Why? 

She didn't -- she didn't want to leave? 

Why do you say that? 
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Because she didn't really want to leave Buckfield, 

you know, where we lived, because 

Well, what did you see that day that makes you say 

that? 

Because she was crying a lot and stuff before she 

left. 

Where was your mother that day? 

She went with my dad, truck driving. 

Do you recall when she came home next? 

Yeah, the next day. 

What did you -- what did you tell your mother that 

day? 

I told her right away about the bruises on 

Kassidy's face. 

What did you see your mother do? 

She called Chad -- Chad's house and talked to him. 

How soon after you told her about what you saw? 

Within five minutes. 

MR. BROWN: 

THE COURT: 

May I have a moment? 

Sure. 

21 [Pause in proceedings] . 

22 MR. BROWN: Thanks, Josh. I have no other 

23 questions. 

24 THE COURT: Mr. Cronheim? 
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1 A CROSS-EXAMINATION [By Mr. Cronheim]: 

2 

3 

4 

Q 

5 A 

6 

7 

8 

Q 

9 A 

10 Q 

11 A 

12 

13 

Q 

14 A 

15 Q 

16 A 

17 

18 

Q 

19 A 

20 

21 

Josh, we've not meti my name's Alan Cronheim. 

understanding is that you last saw Kassidy the 

middle of October, correct, of 2000? 

My 

No, not middle of October, the end of September. 

Okay. Let's get this clarified. Amanda was up to 

try to get some money to buy a present for Chad's 

birthday? 

Yes, she was. 

Chad's birthday is October 15th? 

Yes. She came up in September to get the money. 

Have you ever told anybody that she definitely came 

up in September? 

Yes. 

And who was that? 

Mom. My mom knew about it. 

Did you ever tell the attorney general's office 

that she definitely came up in September? 

Yes, I did. 

MR. CRONHEIM: May we approach? 

THE COURT: Sure. 

22 [The following is a discussion at the bench] . 

23 MR. CRONHEIM: We don't have a police report on 

24 this witness, but we have a letter and oral representation 
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1 from the State that he has never said that it was 

2 definitely in September, that it could have been in 

3 October because of Chad's birthday. So we're sort of in a 

4 parallel circumstance as with the prior witness. 

5 

6 

7 

THE COURT: Let me see the letter. 

MR. CRONHEIM: What's that? 

THE COURT: Let me see the letter. What does the 

8 letter say? 

9 

10 

11 

12 

MR. DELKER: I don't have it in the file. Do you 

have it handy? I have to go back in the conference room. 

MR. CRONHEIM: See, I don't know that the letter is 

what references the date. I do have it in my file, and I 

13 can get it, but there was an oral representation from the 

14 State. I think Will and I had might have spoken this 

15 morning. 

16 

17 

MR. DELKER: 

meeting with Josh. 

Yeah. Well, I wasn't at the whole 

I'd stepped out to tell Mr. Cronheim 

18 about that he was going to testify, just give him a 

19 general overview. And I said that he said it was 

20 September, but then it was -- I think I said he wasn't 

21 sure if it was September or October, and that what he 

22 remembered was that Amanda came up to get -- Amanda came 

23 up to get money for Chad's birthday. 

24 THE COURT: When -- when is this meeting? 



"-----------

75 

1 MR. DELKER: Just this morning, like an hour before 

2 court. 

3 THE COURT: You didn't have a chance to talk to 

4 him, right? 

5 

6 

7 

8 today. 

MR. CRONHEIM: No. 

THE COURT: Okay. 

MR. CRONHEIM: He was not an announced witness for 

We agreed that we would give witnesses the day 

9 before, and I agreed not to object, because he's come 

10 down. 

11 

12 

THE COURT: Okay. 

MR. CRONHEIM: But he was not one of the listed 

13 witnesses from yesterday. 

14 THE COURT: Okay. You can just ask him on cross: 

15 Did you tell the attorney general this morning that it 

16 could have been October? And if he says no, just stop at 

17 his answer. 

18 

19 

MR. CRONHEIM: All right. 

THE COURT: Okay. 

20 [End bench conference] 

21 [By Mr. Cronheim]: 

22 

23 

24 

Q Josh, you had an opportunity to meet with the 

representatives or the prosecutors this morning, 

did you not? 
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Yes, I -- yes, I did. 

Okay. And you talked with them about the day that 

Amanda came up to Buckfield? 

Yes. 

And you told them, did you not, that it was 

September or October, is that correct? 

Yes. 

Okay. And this was in connection with Chad's 

birthday? 

Yes, that's what she said. 

And when you saw Kassidy that day, you noticed 

bruising? 

Yes. 

But she was happy, correct? 

Happy to see us, yes. 

She was happy to see you. 

Not full of life. 

She was happy to see you. 

She was full of life? 

She was active with you, 

talking with you, was she not? 

Yes. 

And the visit was for how long? 

For about probably under an hour. 

Half hour to an hour time period? 

Yes. 
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She was walking around? 

Mandy was holding her mostly the whole time, so she 

wasn't really walking around. 

She was on the ground and walking 

Yes, she was. 

You have had a chance to speak with the prosecutors 

before, have you not? 

Yes, I have. 

You never told them, other than the bruises, that 

she had any other physical problems? 

No, I never noticed any. 

Okay. So she was walking around okay? 

Yes. 

You had a half hour to an hour observation of her, 

and the only thing that you saw that was physically 

wrong with her were the bruises, correct? 

Yes. 

And you said that Amanda had called before she came 

up, correct? 

Yes. 

And the trip that your mom took was an unexpected 

trip, it wasn't a planned trip? 

Yes, I guess. 

So Amanda expected to see your mother? 
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1 A Yes. 

2 Q Okay. So it's not the case that she came up to 

3 Buckfield trying to avoid your mother, in fact, she 

4 was there to see her, and to see you, and to see 

5 your brother? 

6 A Yes. 

7 Q Okay. So she wasn't hiding from you or from your 

8 mom, Amanda -- excuse me -- Kassidy or her 

9 condition? 

10 A Yeah, I guess so. 

11 Q And that when they left, Kassidy and Amanda, she 

12 cried because she missed you? 

13 A No, she didn't want to leave. 

14 Q And are these words that she's talking to you? 

15 A No, it's not, but you can tell, okay. Yeah. 

16 Q So you can tell all this stuff from the 

17 year-and-a-half-old baby? 

18 A You can tell the way she's acting and stuff, yes, 

19 you can. 

20 MR. CRONHEIM: Thank you, very much. 

21 THE COURT: Anything further, Mr. Brown? 

22 A REDIRECT EXAMINATION [By Mr. Brown]: 

23 Q Josh, how long have you been living in that house 

24 in Buckfield before that day when Amanda came up? 
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For like about a month. 

And before Amanda came up, she called ahead of 

time? 

Yes, that day. 

Did you tell her, or did she ask about where your 

mom was? 

She asked to talk to my mom, and she wasn't there, 

so, I was like she's not there. 

Did you tell her ---

And she said -- yeah, I told her. And she said 

that she could come up to my house to pick up a 

check for $100 to buy Chad a birthday present. 

That's what she said. 

So you told her that your mom wasn't home before 

she came up? 

Yes, I did. 

Did you tell her where your mom was? 

Yes. 

What did you tell her? 

I told her she went on a truck-driving trip with my 

dad. 

MR. BROWN: Thank you. 

23 A RECROSS-EXAMINATION [By Mr. Cronheim]: 

24 Q Josh, I just want to clear up the date issue a 
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little bit more. Your mother's already testified, 

as I think you know. She's indicated that she saw 

Kassidy on October 1. Would you have any dispute 

with that? 

No, I wouldn't. 

And at that the time that Amanda and Kassidy came 

up, where she missed the visit, was after that 

October 1 date, would you have any dispute with 

that? 

No. 

So the time that you saw Kassidy was sometime in 

October of 2000? 

Yes. 

MR. CRONHEIM: Thank you. 

THE COURT: Thank you, very much, sir. You may 

step down. Why don't we take the morning break at this 

time. Ladies and gentlemen, we're going to take about a 

15-minute break. Again, please don't discuss the case 

amongst yourselves. Don't decide the case until you've 

heard all of the evidence. And we'll see you in 15 

minutes. Thank you. 

THE BAILIFF: All rise. 

23 [Court recessed at 10:36:54 A.M.] 

24 [Court resumed at 10:55:54 A.M.]. 
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Conley. 

THE BAILIFF: You may be seated. 

THE COURT: Mr. Delker? 
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MR. DELKER: Thank you. The State calls Jennifer 

Go right up there where the bailiff is. 

THE COURT: Good morning. 

THE WITNESS: Good morning. 

THE COURT: Come on up here and stand and face Mr. 

8 Delker, please. 

9 

10 
A 

MR. DELKER: Please raise your right hand. 

JENNIFER BORTNER CONLEY 

11 was called as a witness, and having been first duly sworn 

12 on oath, was examined and testified as follows: 

13 DIRECT EXAMINATION [By Mr. Delker]: 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 

24 

please be seated. Could you please introduce 

yourself to the jury? 

My name is Jennifer Bortner Conley. 

And, Jennifer, where do you work? 

I work at a place called Perfume Mania. 

Okay. Where's that located? 

It's in Kittery, Maine. 

Is it at the outlets? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 
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1 THE COURT: Thanks. 

2 [By Mr. Delker]: 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 A 

10 

11 Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 A 

18 Q 

19 

20 A 

21 Q 

22 A 

23 Q 

24 

What's your position there at Perfume Mania? 

I'm the assistant manager. 

How long have you been doing that? 

About a year now. 

And so have you been working at Perfume Mania for a 

year, or you've been assistant manager for a year? 

I've been assistant manager for a year working 

there. 

Okay. How long have you worked there? 

For about a year. 

Oh, okay. What did you do before you worked at 

Perfume Mania? 

I worked with Jeffe, landscaping. 

Okay. Now, where do you currently live? 

I live at 85 Rogers Road in Kittery. 

In Kittery. 

there? 

And how long have you been living 

I've been living there for probably about a month. 

Who lives with you? 

Jeffe Marshall. 

Where did you live before you lived at 85 Rogers 

Road? 
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I lived at 51 Rogers Road. 

And did Jeffe live there, as well? 

Yes, he did. 
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Can you what's your relationship with Jeffe? 

Jeffe's my boyfriend. 

How long have you and he been together? 

Probably about two years. 

Can you describe how you first met Jeffe? 

Yeah. I was working at a place called Movie 

Gallery, in Kittery, opening the store, and he come 

in, and we ended up going on a date and hitting it 

off. 

Okay. What's Jeffe do for work? 

He owns a landscaping company. 

And you said that you did some work for him. 

was that? 

The summer before Kassidy died. 

Tell us what you do? 

When 

We mowed lawns. We put lawns in. Plant flowers. 

Now, how long have you and Jeffe been living 

together? 

We've been living together for two years. 

And you have a sister? 

Yes. 
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And what/s her name? 

Amanda Bortner. 
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What/s the age difference between you and Amanda? 

Probably about a year and a half. 

So how old are you? 

11m twenty-one. 

And how old is Amanda right now? 

I believe she/s nineteen. 

How old is Jeffe l by the way? 

Jeffe is twenty-six. 

And Amanda and YOU I you/re biological sisters? 

Yes l we are. 

And did you have a niece named Kassidy? 

Yes l I did. 

Now l do you know -- and Kassidy -- and Amanda was 

Kassidy/s mother l correct? 

Yes l she was. 

Do you know the defendant l Chad Evans? 

Yes l I do. 

How do you know him? 

Chad was friends with Jeffe l and we hooked Chad and 

my sister up. 

Can you describe how that took place, how you 

hooked Chad and your sister up? 
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We went on a double date to Applebee's, and they 

ended up dating. 

Okay. 

We worked for Chad at McDonald's. 

So that's how we were friends with him. 

Okay. Now, do you remember when that double date 

was? 

Yes, it was like in June. 

Of last summer? 

Yes. 

Now, you said that the defendant and Jeffe were 

friends. Can you describe their relationship in 

any more detail? 

They were friends through work. They'd hang out. 

They'd, you know, laugh and -- they -- they were 

really good friends. 

Now, can you describe Amanda and the defendant's 

relationship, how it developed? 

It actually developed pretty quick, I believe. 

They -- she, you know -- they became close, I 

guess, really quick. 

Okay. And what was Amanda's living situation 

before she -- before she started dating the 

defendant? 

She lived with my parents. 
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Where was that? 

In Auburn. 

Maine? 
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Yes. 

Can you what was Kassidy's living situation at 

that time? 

Kassidy lived with my parents up in Auburn, Maine. 

r want to ask you some questions about Kassidy 

before Amanda met the defendant. 

point, live with Kassidy? 

Yes, r did. 

Did you, at any 

Okay. And can you describe for the jury when that 

was? 

That was when Kassidy was first born. 

Where were you living at the time? 

Sanford, Maine. 

And who was all in the house at that time? 

My brother, Joshua; Amanda; my father, Paul; and my 

mother, Jacqueline. 

And Kassidy? 

And Kassidy. 

Can you give the jury a little bit of background in 

terms of what 

Kassidy? 

how long did you live with 
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1 A I lived with Kassidy for like six months. 

2 Q Why did that change? 

3 A Because I met Jeffe, and I ended up moving in with 

4 Jeffe. 

5 Q Can you describe for the jury what happened after 

6 Kassidy was born, what Kassidy's living situation 

7 was, and what Amanda's living situation was over 

8 time? 

9 A Over time? 

10 Q Yeah. 

11 A When Kassidy was -- when Kassidy was first born, 

12 she was living with my parents. She ended up 

13 moving out and moving in with Kassidy -- well, 

14 Mandy's boyfriend, Gabriel Snyder. Then she ended 

15 up moving back in with my parents. 

16 Q Who's "she"? 

17 A Amanda. 

18 Q Amanda. 

19 A And Kassidy. 

20 Q Okay. 
0; ., 

21 A 
~, 

And then after -- after she moved back in with my 

22 parents, my parents moved up to Auburn, Maine, and 

23 she moved up there with them. 

24 Q So did both Amanda and Kassidy move to Auburn, 
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1 Maine, with your parents? 

2 A Yes, they did. 

3 Q And what happened next with the living situation? 

4 A Mandy met Chad, and she would come down and visit 

5 Chad, or, you know, she'd live at both places, 

6 basically. 

7 Q Was there a period of time when your mother watched 

8 Kassidy, and Amanda was not in the house? 

9 A Yes. 

10 Q All right. When was that? 

11 A That was probably right after they moved up to 

12 Auburn. 

13 Q Okay. And what was Amanda's situation at that 

14 time? What was Amanda doing if she wasn't living 

15 with your parents? 

16 A She was staying with Chad. 

17 Q Was there -- was there a time where she was not 

18 living with your parents before she met Chad? 

19 A Yeah. 
o 

20 Q And what was her situation at that point? 

21 A She was living with Gabe Snyder. 

22 Q Now, all together, how long would you say that 

23 Kassidy lived with your parents? 

24 A Most of her life. 
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1 Q ~ And how would you describe Kassidy while you lived 

2 there? 

3 A She was a happy, fun-loving baby. 

4 Q Any concerns about her, developmentally? 

5 A No, she was, you know, happy little baby. She was 

6 fine. I've never seen anything out of the 

7 ordinary. 

8 Q And you said that you moved out at some point 

9 because you met Jeffe and moved in with him? 

10 A Yes. 

11 Q How often would you see Kassidy after you met 

12 Jeffe? 

13 A Not as often as I did when I lived with my parents. 

14 Q You still see her from time to time. What were 

15 the circumstances? 

16 A Yes. We'd watch her once in a while. We'd see 

17 her, you know, at my parents' house, you know, 

18 every time we went to visit. 

19 Q 
3 

And what happened -- did you ever -- during the 

20 time before Amanda met the defendant, did you ever 

21 notice any bruises or injuries on Kassidy? 

22 A No. 

23 Q Now, you said that, at some point, Amanda met the 

24 defendant in the summer. What was Kassidy's living 
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1 situation during that summer, last summer? 

2 A She lived with my parents, and Mandy would take 

3 Kassidy for a little while and then dump her off at 

4 my parents' house and leave. So, you know, she 

5 lived at both of them, kind of. 

6 Q And was there how much time -- do you know how 

7 much time she'd spend between your parents' house 

8 and the defendant's house in Rochester at the 

9 beginning? 

10 A Amanda or Kassidy? 

11 Q Kassidy. 

12 A She -- she was more with my parents than than 

13 Kassidy in the beginning or than Chad in the 

14 beginning, but towards the end, she was with, you 

15 know, down in Rochester. 

16 Q And you said that Amanda spent time down in 

17 Rochester. What -- how much time would she spend 

18 ln Rochester during that summer? 

19 A Amanda? 

20 Q Yes, Amanda. 

21 A She spent most of the summer down in Rochester. 

22 Q Was there a point in time when Kassidy began to 

23 stay full-time down in Rochester? 

24 A Yes. Around the time of my mother's hysterectomy. 
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Do you remember when t~at was? 

The end of summer. 

At some point in time, did you start noticing 

bruises on Kassidy? 

Yes, I did. 

And when was that? 

Whenever Kassidy started living with Chad 

full-time. 
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And can you describe for the jury what you noticed? 

I noticed bruising on her forehead. I noticed 

bruising on her -- on her cheeks. I noticed 

bruises, basically, a lot on her face. 

Would they be there all the time? 

Pretty much, yeah. 

Would they show up in the same -- can you just 

describe sort of what you noticed over time with 

respect to bruising, how often -- go ahead. 

The first time I saw the bruising, I saw them on 

the forehead. My sister brought Kassidy into work 

and mentioned them. And then, you know, they'd 

start to fade, and then another bruise would appear 

like around here. And they'd start to fade and 

then, you know, another bruise would appear, or 

they'd come back darker. 
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Had you ever noticed those kind of bruises before 

, 
! 
I 
i 

Kassidy spent time in Rochester with the defendant? I 
t 

I 
I've never seen bruises like that before. 

When Kassidy moved down to Rochester, did you --

did you start seeing her more frequently? 

Yes, I did. 

And why was that? 

Because I was closer to her. Well, I live only 

about 20 minutes away from Rochester. 

Now, would you -- under what circumstances would 

you see Kassidy? 

We'd be mowing the lawn in Rochester McDonald's, 

and we'd call Amanda and have her come down and 

meet us for lunch. You know, sometimes me and my 

sister would go shopping together, and I'd see 

Kassidy. 

Would you ever watch Kassidy? 

Yes, I did. 

Okay. What kind of -- why would you watch Kassidy? 

There was numerous reasons why I watched Kassidy. 

Okay. What were they? 

I watched Kassidy because my sister said she 

couldn't find a baby-sitter. I watched Kassidy 

because the bruises on her face, Mandy didn't want 
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! anybody ~o take the baby away from her, so 2he I 

2 couldn't, yeu know, she didn'c want to taks Kassidy 

3 to -- to a day care, because they were afraid that 

4 the State was going to take her from them. I 

5 watched Kassidy one time whenever Mandy and Chad 

6 went up to Chad's parent's house. And they -- they 

7 dropped Kassidy off because they didn't want his 

8 parents to see the baby_ 

9 Q Would you watch Kassidy when -. did Amanda and Chad 

10 ever go on trips during that summer? 

11 A Yes, they did. 

12 Q Okay. And what did they do with Kassidy? 

13 A To us or to my parents. 

14 Q I'm sorry, what would they do with Kassidy? 

15 A They just dropped -- my sister would just drop 

16 Kassidy off at my parent's house and take off, not 

17 even telling them where they were going. 

18 Q And did you say you would also watch Kassidy 

19 sometimes when they would go on trips? 
0 

20 A Yes. Yup. 

21 Q Did Kassidy stay overnight at your house? 

22 A Yes. 

23 Q How often would you say you saw Kassidy after she 

24 moved to Rochester? 
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1 A Probably about two or three times a week. That was 

2 after she moved in with Chad full-time. 

3 Q Did you ever ask your sister about -- did your 

4 sister ever explain where the bruises came from? 

5 A Yes. 

6 Q What did she tell you? 

7 A She told me a couple of stories. One timet she 

8 told me ---

9 MR. SISTI: Itm just going 

10 to object to hearsay at this point. 

11 THE COURT: Overruled. 

12 THE WITNESS: One timet she told me that Kassidy 

13 was jumping up and down on a trampoline and Kassidy fell 

14 off t and Chad grabbed her by her face -- and that was the 

15 first time I saw a bruise on Kassidy -- and caught her and 

16 saved the daYt you know. 

17 [By Mr. Delker]: 

18 Q Any other excuses or explanations for Kassidyts 

19 bruises that you remember? 

20 A Kassidy falling t hitting her head on coffee tables. 

21 You know t playing t bumping t going down stairs. You 

22 know t just random things. 

23 Q Did you ever see Kassidy and the defendant 

24 interact? 
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1 A 
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Yes, I did. 

And can you describe how they interacted? 

One time, we were at Rochester McDonald's 

MR. SISTI: May I object? Can we approach for a 

5 moment, please? 

6 

7 

THE COURT: 

MR. SISTI: 

Sure. 

Thank you. 

8 [The following is a discussion at the bench] . 
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9 MR. SISTI: We're getting into specific incidents 

10 of bad conduct, I take it, so we would prefer to see a 

11 404(b) motion filed or something so that we can deal with 

12 

13 

it. I don't know what the offer is going to be. I don't 

know what the answer's going to be. But, again, that's 

14 the position we're in. 

15 

16 

17 

MR. DELKER: I don't think it's 404(b) in light of 

the endangering-the-welfare charge. It's much like the 

faucet incident. The offer of proof, and I think what 

18 she's going to say, is something along the lines of she 

19 was at McDonald's, and they were eating or something, and 

20 the defendant said something to Kassidy, and she went away 

21 crying. And he said something like she doesn't like me. 

22 Something along that line. 

23 MR. SISTI: So, again, I'm going to obj ect. That 

24 has nothing to do, absolutely nothing to do with any of 
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the physical injuries, at all. It has nothing to do with 

endangerment. It has nothing to do with anything. I 

3 mean, nothing other than it's bad -- it's bad-character 

4 evidence. 

5 

6 

THE COURT: 

MR. DELKER: 

How is it relevant to anything? 

Well, it's relevant to the defendant's 

7 treatment of Kassidy. 

8 

9 

THE COURT: 

MR. SISTI: 

Okay. I'm going to allow it in. 

I'm sorry, how is that relevant to the 

10 defendant's treatment of Kassidy on that offer of proof? 

11 THE COURT: Is relevant to the endangerment of the 

12 minor child, and has the tendency -- the observations by 

13 this witness has the tendency to make it more likely that 

14 the defendant was endangering the welfare of the child. 

15 

16 

It's a time period question. I need a time period. 

MR. DELKER: I think -- well, I think she said that 

17 she started -- Kassidy started living with the defendant 

18 

19 

after her mother's hysterectomy. The hysterectomy was at 

the end of the summer, so the charges -- September's the 

20 first date on the charges. 

21 MR. SISTI: It's all interesting theories and 

22 theorems, but if that's the offer of proof, I'm going to 

23 hold the State to that offer of proof. And if there's 

24 something different with regard to testimony, we're going 
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1 to object, ask that it be stricken, and we're going to 

2 discuss offers of proof. 

3 THE COURT: I'm going to overrule the objection. 

4 MR. DELKER: Okay. 

5 [End bench conference] 

6 [By Mr. Delker]: 

7 Q You said you saw the defendant and Kassidy 

8 interact. Was there a time they interacted at 

9 McDonald's that you saw? 

10 A Yes. 

11 Q Can you tell us what you saw at that time? 

12 A Yes. We were all sitting at a table, Jeffe, 

13 Amanda, me, and Kassidy, and we were -- we met them 

14 for lunch. 

15 Q Okay. And what happened? 

16 A Chad goes: Look at this. And he started laughing. 

17 And he goes: Go away, retard. Go away. And 

18 Kassidy ---

o 
19 MR. SI STI : Your Honor, I'm going I'm going to 

20 objectJ and ask to approach again. 

21 THE COURT: Okay. 

22 [The following is a discussion at the bench] . 

23 MR. SISTI: You know, I did ask for an offer of 

24 proof. I thought I did. It's 
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THE COURT: This 1S something you never heard 

before? Is it in discovery? 

1 

2 

3 

4 

MR. SISTI: This is an offer of proof. I objected 

on relevance. There was an offer of proof made. This is 

5 not what was made. 

THE COURT: Right. 6 

7 

8 

MR. SISTI: All right. I object to it. This is 

not the answer that was anticipated by the State. 

9 I don't recall 

10 

11 

12 

13 

recall. 

THE COURT: Is this anywhere in discovery? 

MR. DELKER: Off the top of my head, I can't 

I know -- I mean ---

MR. CRONHEIM: This is a statement of the 

14 defendant, so it's also going to be ruling ---

I mean, 

15 MR. DELKER: Off the top of my head, I can't recall 

16 where 

17 THE COURT: If it's not in discovery, then I'm 

18 going to strike all that she just said. 

19 MR. DELKER: I can't point to it where it is in 

20 discovery off the top of my head. 

21 

22 

THE COURT: 

MR. SISTI: 

Okay. 

Thank you. 

23 [End bench conference] . 

24 THE COURT: Ladies and gentlemen, at this time, I'm 
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1 going to ask you to disregard the witness's last answer to 

2 the question that was posed by the prosecutor. If you 

3 wrote it down, scribble it out of your notes. And I'll 

4 ask the prosecutor to rephrase the question. 

5 MR. DELKER: Thank you. 

6 [By Mr. Delker]: 

7 Q You said that you noticed Kassidy -- or that 

8 Kassidy stayed over your house a number of times. 

9 Did you -- what did you notice about Kassidy's 

10 behavior when she stayed over at your house? 

11 A Before or after? 

12 Q Well, why don't you describe, first, what she was 

13 like before Amanda started dating the defendant. 

14 A Before Amanda starting dating Chad, Kassidy was 

15 happy. She played dolls with me. We -- we had 

16 fun, basically. And she hung out. It was like, 

17 you know, girl's night, you know. 

18 Q And what was Kassidy like after after she 
2 
~ 

19 started -- after Amanda started dating the 
e 

20 defendant? 

21 A She got quiet. She'd stand and look blankly for 

22 numerous minutes. And we'd be like, Kassidy. 

23 Kassidy. And then, you know, she'd be like, you 

24 know, smiling. But we woke up one time in the 
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to you? 

behavior? 

Yes. 

Did he say anything about Kassidy's 

What did he say? 

He said that Kassidy was stupid, and there's 
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something wrong with her. 

loose. 

She had a screw or two 

Did he use any names to describe Kassidy? 

Yes. 

What did he say? 

He called her a little bitch. He called her a 

retard. He called her stupid. 

Did he ever use any swear words to refer to 

Kassidy? 

Yes. 

What did he say? 

He called her a little bitch. He called her, you 

know, a fucking retard, you know. 

Did Jeffe ever use any words like that to describe 

Kassidy? 

Not to describe Kassidy, no. 

Did Jeffe ever talk about Kassidy's condition or 

her behavior? 

Chad and -- Chad and Jeffe would tease Amanda, 
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8 A 

9 Q 
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11 Q 

12 A 

13 

14 

15 

16 

17 Q 

18 A 

19 
(') 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

calling Kassidy stupid, but they were teasing 

Amanda about it. I've never heard Jeffe -- you 

know what I mean? 

Did Jeffe ever call Kassidy names? 

Not to Kassidy, no. 
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When Kassidy stayed at your house, did Jeffe ever 

discipline Kassidy? 

Yes. 

What did he -- what would he do? 

He smacked her on her butt. 

Can you describe what she was doing that time? 

Yeah. Kassidy was getting into Windex on the 

kitchen table. We were both sitting in the living 

room watching TV, and Jeffe got up and said, no, 

l 

Kassidy. 

butt. 

He picker her up, just smacked her on her 

What was she wearing? 

She was wearing a pair of sweatpants, I believe, 

and a pair of -- you know, her diapers. 

Was she injured as a result of that spanking? 

No. 

Did she cry? 

Not really. 

Had you ever seen bruises on Kassidy's behind? 
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Yes, I have. 

Can you describe for the jury what you had seen? 

Yeah. They were on the top -- top of her -- top of 

her butt, and a little bit underneath her tailbone. 

Did Amanda ever -- did you ever discuss those 

bruises with Amanda? 

Yes, I did. 

And what did she tell you? 

She told me Kassidy got those 

MR. SISTI: I'm going to object. 

THE COURT: Overruled. 

THE WITNESS: She told me Kassidy got those bruises 

sliding her butt down Chad's stairs, because she 

14 couldn't walk down the stairs, yet. 

15 [By Mr. Delker]: 

16 Q Did you ever see Jeffe injure Kassidy? 

17 A No. 

18 Q Was there a time that Kassidy had something wrong 

19 with her feet? 

20 A Yes. 

21 Q Okay. What did you notice was wrong with her feet? 

22 A I noticed that there was - - there was a blister on 

23 her toe once. And I also noticed little - - I don't 

24 know what they were, they were little holes or 
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Q 

something on the bottom of her feet. 

Did you ever discuss that with Amanda? 

Yes, I did. 
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Did you know where they came -- those marks came 

from on the bottom of her feet? 

No, I didn't. 

And what was the nature of the conversation you had 

with Amanda about them? 

Me and Mandy were trying to think of some way they 

would have came on Kassidy's feet. And my linoleum 

in the kitchen, we had little like not even 

nails -- they're just little heads of nails like 

every couple of times. And I was just like maybe 

that's where they came from. And Mandy said, yeah, 

maybe that's where they came from. 

the end of the conversation. 

So do you know where they came from? 

No, I didn't. 

And that was 

Now, at some point, did you and Jeffe start 

baby-sitting regularly? 

Yes. 

When was that? 

When my sister started her job at Old Navy. 

About how long before Kassidy's death would you 

1 
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say? 

Probably about a week. 

Now, what was your -- you said you were working at 

Perfume Mania at that time. What was the 

situation -- the baby-sitting situation? 

I would watch her like half the day before I went 

to work, and then Jeffe would watch her the 

remainder of the day, or, you know, Mandy would 

drop her off, and Jeffe would watch her in the 

morning, and I'd watch her when I got back -- when 

I got home from work, because I worked usually from 

like nine-thirty to four, and then sometimes from 

twelve to nine. So I had like a weird shift. 

So you sort of split up the baby-sitting 

responsibilities? 

Yes. 

What was Jeffe's -- what was Jeffe's working 

situation at the time that allowed him to baby-sit? 

It was the end of the season. We didn't really 

have that much work. We were just waiting for 

snow -- snowfall, you know. 

baby-sitting for a favor. 

You know, we were just 

Now, did you see Kassidy on Wednesday, November 

8th, the day before she died? 
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1 A No, I didn't. 

2 Q Where were you that day? 

3 A I was at work. 

4 Q At some -- do you know whether Jeffe baby-sat that 

5 day? 

6 A Yes, Jeffe did. 

7 Q At some point during the day, did Amanda come to 

8 your store? 

9 A Yes, she did. 

10 Q And tell us what happened. 

11 A She came in and asked to use the phone, because she 

12 had just started the job at Old Navy, and she 

13 wanted to use my phone, you know, so she wouldn't 

14 look bad. And I said, sure. And she called Chad's 

15 house. 

16 Q How do you know she called the defendant's house? 

17 A Because I heard her yelling at him. 

18 Q At your at your work, is there something you 

19 have to do to the phones to make long-distance 

20 calls? 

21 A Yes, I had to punch in my code number. 

22 Q And how long -- do you know what time that was that 

23 she came over, Amanda? 

24 A It was -- I believe it's around 7:30, 8:00, maybe 



107 

1 even closer to nine. It was around that timeframe 

2 at night. 

3 Q How long did she talk on the phone? 

4 A Not that long. 

5 Q And what was Amanda's demeanor while she was on the 

6 phone? 

7 A She was mad. 

8 Q And how could you tell? How can you tell she was 

9 mad? 

10 A Because when she was when she got off the phone 

11 and she was walking out the door, she said "I'm 

12 sick of my baby always getting hurt when she's with 

13 him. " 

14 Q Did Amanda tell you why she was mad? 

15 MR. SISTI: Your Honor, I'm going to object at this 

16 point. 

17 THE COURT: Can I see counsel, please? 

18 [The following is a discussion at the bench] . 

19 MR. SISTI: It's hearsay, for the record. 

20 MR. DELKER: I think -- I think it's admissible 

21 under a couple of exemptions. One of them is that it's 

22 I think what she's going to say is that Amanda told her 

23 the defendant said that Kassidy got hit in the face with a 

24 baseball. So, first of all, I mean, that statement is not 
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1 for the truth, that she got hit in the face with a 

2 baseball; it explain Amanda's state of mind, the reason 

3 why she was mad. And it's also an excited utterance. 

4 relates to the event that caused her to say that 

5 statement. 

It 

6 MR. SISTI: I think they're all hearsay. I mean, 

7 from the first exemption that he cites is double hearsay, 

8 all right; second, has nothing to do with state of mind. 

9 I mean, there's no state of mind there; and the third one 

10 is not an excited utterance. I don't see how that's an 

11 excited utterance. 

12 THE COURT: Objection's sustained. 

13 MR. SISTI: Thank you. 

14 THE COURT: Okay. 

15 [End bench conf erence] . 

16 MR. DELKER: Thank you, your Honor. 

17 [By Mr. Delker] : 

18 Q All right. Without getting into what Amanda said 

19 to you, what - - what was her - - after she got off 

20 the phone, what was her demeanor like? 

21 A She was angry. 

22 Q And what did she do when she got off the phone? 

23 A She - - can I say what she said? 

24 Q No. No. What did she do? 
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1 A She stormed out my door, my store, and slammed the 

2 door. 

3 Q Now, what did you do that evening? 

4 A I went home. 

5 Q And what did you do when you got home? 

6 A We went to Wendy's, I believe, and, you know, got 

7 home, I don't know, and got ready for bed. 

8 Q What was the plan for the next day with Kassidy? 

9 A Mandy was going to drop Kassidy off in the morning 

10 when she got into work. And, you know, I was going 

11 to watch Kassidy until she left, I guess. 

12 Q So you said that Amanda was going to drop Kassidy 

13 off. Did she do that? 

14 A Yes, she did. 

15 Q And this is Thursday, November 9th, correct? 

16 A Yes. 

17 Q Do you know what time Amanda came over to your 

18 house? 

19 A She came over like around 7:30, 8:00 in the 
0 

20 morning. 
z 
~ 21 Q And what were you doing when Amanda and Kassidy 
~ 

22 arrived? 

23 A I was lying in bed. 

24 Q And what was Jeffe doing? 
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I believe he was lying next to me. 

Can you describe what happened when Amanda and 

Kassidy arrived? 

Mandy came in. She was holding Kassidy in her 

arms. And she -- you know, I got up when Mandy 

you know, Mandy came in and she put Kassidy on the 

bed. 

Did Amanda say anything when she came in? 

Yes. 

What did she say? 

She -- she looked at Kassidy's face and she said: 

Look what he did. It looks like fucking shit, 

doesn't it? 

What did Kassidy's face look like? 

It looked horrible. 

Can you describe it? 

Yes. She had the worst part of her face was the 

bruise on the side, bruises on the side. The most 

obvious thing, of course, was around the eye. She 

had like scratch marks on her cheek. She had 

bruises on this side, too, on and around her chin. 

You're pointing to your forehead. What other 

bruises -- did you notice bruises up there? 

Yes. 
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And what did the bruises look like? 

They looked like finger marks. 
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How -- when had you seen Kassidy last before that 

morning? 

I believe it was a couple of days before that 

morning. 

How did Kassidy -- how did Kassidy look the last 

time you had seen her? 

She just had the bruises right here, and they were 

clearing up. 

And how did her face on Thursday morning compare to 

the last time you had seen her? 

Horrible. 

How -- had you ever seen her look like that before? 

I've never seen anybody look like that before. 

How long did Amanda stay at your house? 

Not that long. 

What -- you said that she put -- Amanda put Kassidy 

into the bed. What was Kassidy acting like that 

morning? 

She was quiet, real quiet. She acted like she was 

sick, in pain. 

Do you have a routine that you would do with 

Kassidy in the morning? 
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Yes, I do. 

What what do you do In the morning? 

Kassidy would come in the morning and I would, you 

know, I would put my lipstick on, my makeup in the 

bathroom, and I'd sit her on the toilet. And then 

while I put my lipstick on, she'd stick her lips 

out like this, and she'd go lips, lips, and I'd put 

lip gloss on her. Sorry. And then -- and then 

after after that, you know, I'd usually end up 

going to work. 

Did Kassidy do that with you that morning? 

No. 

Did you try to take Kassidy out of the bed that 

morning? 

Yes, I did. 

Can you describe what happened? 

She pulled away from me. You know, I was like, 

Kassidy, you want to come, you know. And she's 

like -- you know, cried, kind of whimpered a little 

bit. And I was like, okay. I figured, you know, 

she was tired, so I covered her back up and went on 

with my morning. 

Did she make any noises or sounds when you tried to 

get her out of the bed? 
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Yeah, she whimpered. 

Was her behavior that morning how did her 

behavior that morning compare to other mornings 

that she'd come over? 
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It was totally different. Like she -- she was a 

lot quieter. I thought she was tired. You know, 

she seemed like she was in pain. The other 

mornings, she'd just be, you know, she'd walk 

around, and, you know 

Did you see Kassidy eating anything on Thursday 

morning? 

I didn't see I didn't see her eating anything. 

Did she have any food with her? 

Yes, she did, she had Cocoa Puffs in a plastic 

baggie. 

You may have answered this, but how long did Amanda 

stay after she put Kassidy in your bed? 

Not that long. 

And how long were you there that morning before you 

went to work? 

Not that long, maybe 15 15 minutes. 

And what was Kassidy doing when you left? 

She was lying in bed. I put the TV on for her, you 

know, I turned it on to Nickelodeon. 
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What did you drive to work that day? 

I drove a truck. 
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Do you remember getting a call from Will Pierce at 

work that day? 

Yes, I did. 

And what did he ask you? 

He asked me 

MR. SISTI: I'm going to object. 

THE COURT: Overurled. 

THE WITNESS: He asked me if he could use the truck 

11 to take it for a dump run. 

12 [By Mr. Delker]: 

13 Q 

14 

15 A 

16 Q 

17 
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19 A 

20 Q 

21 A 

22 

23 

24 

Now, did you speak with the police on the night 

that Kassidy died? 

Yes, I did. 

And the statements that you gave to the police, 

were they consistent with what you just described 

for the jury? 

No. 

Why not? 

Well, there's a couple of things. First, they told 

me that Kassidy -- Kassidy is dead before I left 

work, and that, you know, they made me feel like I 

was the blame. I was under the impression when I 
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1 first got -- got interviewed that Kassidy did get 

2 hit with a baseball, because that's -- that's what 

3 Mandy told me. 

4 Q Did Amanda -- did you see Amanda at the Kittery 

5 Police Station that night? 

6 A Yes. 

7 Q And did you see the defendant at the Kittery Police 

8 Station? 

9 A Yes. 

10 Q Did you see them together? 

11 A Yes. 

12 Q All right. What were they doing? 

13 A They were hugging. 

14 Q What did you do after -- did you hear anything that 

15 -- that the defendant said to Amanda? 

16 A Yes. 

17 Q What did he say? 

18 A "You know I didn't do it." "You know I didn't do 

19 it. " I really couldn't tell. There was a bunch of 
0 
, 

20 people around him, his friends. 

21 Q 
~ 

What did you do when you left the Kittery Police 
.~ 

22 Station? 

23 A When I left the Kittery Police Station, Amanda, 

24 Jeffe, and I, all went to the old house. 



1 Q 

2 

3 A 

4 

5 Q 

6 A 

7 

8 Q 

9 A 

10 

11 Q 

12 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 

19 Q 

20 A 

21 

22 

23 

24 

116 

And what was the situation? 

house? 

Were the police at the. 

The police had already left. They gave us our keys 

back, because we were able to go back in. 

Did you or Jeffe go into the house? 

We all went into the house. 

there. 

What did you do in the house? 

My mother was also 

We just got -- we got clothes for tomorrow, because 

we were going to a hotel room. 

And you said you went to a hotel. 

a hotel that night? 

Yes, we did. 

Who stayed at the hotel? 

Amanda, and Jeffe and I. 

What did Amanda do that night? 

Did you stay at 

Amanda talked to Chad on the phone most of the 

night. 

How do you now she was talking to the defendant? 

Because I she actually asked Jeffe, told Jeffe 

that she was going to. Jeffe offered her his cell 

phone. You know, Jeffe said that he would rather, 

you know, have her talking to him, you know, what I 

mean, in front of us, than behind our back. 
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And what did Amanda say to the defendant on the 

phone that night? 

She said "I know you killed my baby." 

How long was she on the phone? 

Most of the night. 

What did she do the next morning? 
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She left with Chad and, I believe, Chad's sister. 

Now, you've described to the jury seeing bruises on 

Kassidy a number of different times. 

you report it to anyone? 

Why didn't 

Because she was my sister. I didn't want them to 

take the baby away from her. 

MR. DELKER: Thank you. No further questions at 

this time. 

THE COURT: Mr. Sisti? 

MR. SISTI: Thank you, your Honor. 

17 A CROSS-EXAMINATION [By Mr. Sisti]: 

18 Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

I've got a bunch of questions, too, okay, Jennifer? 

[No audible response] . 

Okay? 

That's fine. 

All right. And all I'm going to ask you to do is 

answer truthfully, okay? And if you think I'm 

being unfair at any time, I want you to tell me 
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that, and I'll rephrase the question or give you 

time to think. Anything you want, okay? 

Yup. 

All right. You described for the jury the bruising 

on Kassidy's face for the first time when Kassidy 

was brought in Purfume Mania by Amanda? 

Yes. 

And that's when you say you first noticed that 

there was some -- some bruising -- just describe 

for the jury so they can get an idea. 

Bruising on her forehead. 

Bruising on her forehead? 

Yeah. 

Okay. Anywhere else? 

On her forehead. 

On her forehead. The fact of the matter is that 

would have been about three weeks prior to her 

death, right? 

It was a couple weeks prior prior to her death. 

Maybe two weeks prior to her death, right? 

I don't remember. 

All right. But it was close in time prior to her 

death, right? 

It was a couple of weeks prior to her death. I 
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1 don't remember the exact time. 

2 Q I mean, we're not talking about bruises that I 

3 mean, you saw Kassidy quite a bit, right? 

4 A When she moved in with Chad I did. 

5 Q Yeah. And the bruises that you're describing for 

6 the first time are the ones that you described for 

7 the jury just now? 

8 A Yeah. 

9 Q And that would have been a couple of weeks prior to 

10 

11 A Like I said, I don't really remember. 

12 Q Well, I'll help you with that. You started at 

13 Perfume Mania, just so you remember, about three 

14 weeks prior to Kassidy's death, right? 

15 A Yes. 

16 Q So we know you started working at Perfume Mania 

17 after October 15th? 

18 A Yes. 

19 Q Okay. So it was a short of period of time prior to 

20 Kassidy's death that you saw these bruises, right? 

21 A It was like I said, it was a couple of weeks 

22 before Kassidy's death. 

23 Q And there wasn't any other significant things that 

24 you had seen prior? 
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1 A I didn't really see Kassidy that much prior to, you 

2 know -- you know? 

3 Q Certainly, you saw Kassidy between July 1st, let's 

4 say, and October 15th? 

5 A Yes. 

6 Q All right. And, again, for the jury, there was 

7 nothing of any significance that you noted about 

8 her physical condition, correct? 

9 A Kassidy wasn't staying with Amanda with Mandy 

10 and Chad during the summer that much. She was only 

11 there for like a couple of days. 

12 Q How about September? Was she staying with Chad and 

13 Amanda in September? 

14 A She wasn't staying with Chad and Amanda full-time. 

15 Q Is that your understanding? 

16 A Oh, in September? 

17 Q Yes, September. 

18 A Sorry. Yes, she did. 

19 Q 
«) 

Okay. In August? 

'i 20 A Yes. 

21 Q 
d 
n 

Okay. And the first couple of weeks of October, 
" 

22 right? 

23 A Yes. 

24 Q Okay. But your recollection is that you saw that 
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1 bruising a couple of weeks before the child died, 

2 and you saw it because her mother brought her into 

3 the store, right? 

4 A Yes. 

5 Q I just wanted to make sure we had the timeframe 

6 defined for the jury, is that okay? 

7 A That's fine. 

8 Q Now, the routine over -- well, let me just ask 

9 about -- speaking about routine, let me ask about 

10 November 9th. Amanda dropped the child at about 

11 what time? 

12 A Probably about 7:30 in the morning. 

13 Q seventy-thirty. I'm going to show you a 

14 photograph. It's State's 69. It's an exhibit. It 

15 shows some articles of clothing on the bed. 

16 A Yes. 

17 Q Would you agree with me those are the pajama 

18 bottoms? 

19 A Yes. 
3 

20 Q Okay. 

~ 21 MR. SISTI: And just for the jury, if I may, your 
" 

22 Honor? 

23 THE COURT: Sure. 

24 MR. SISTI: Thank you. 
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1 [By Mr. Sisti]: 

2 Q These would have been the pajama bottoms that 

3 

4 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 

12 

13 A 

14 Q 

15 A 

16 Q 

17 

18 A 

19 

20 Q 

21 A 

22 Q 

23 

24 A 

Kassidy would have been wearing when she was 

dropped off the morning of November 9th? 

Yes. 

And just, again, so we're clear, this is them? 

I believe so, yeah. 

I mean, it looks like what's in here. 

Yes. 

When Kassidy was dropped off, she was brought into 

the house by her mother and she was placed on the 

bed. Who placed her on the bed? 

Amanda. 

And she was covered up, right? 

Yes. 

All right. Those pajama bottoms were on her at the 

time? 

Amanda placed Kassidy on the bed, and then covered 

her up with the blanket. 

Yeah. And the pajama bottoms were on the child? 

Yes. 

And when you left for work, the child was still in 

the bed, right? 

Yes. 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

-----------------------------------------------------------~ 

Still covered up? 

Yes. 

Still had paJama bottoms on? 

Yeah. 

No question about that? 

No question about that. 

None at all? 

None at all. 
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Now, prior to you going to work, you didn't change 

the child's diaper, did you? 

No. 

Amanda didn't change the child's diaper, did she? 

I don't remember. 

Do you have any recollection at all? 

No. 

Jeffe didn't change the child's diaper, did he? 

No. 

She would have been left in that position 

essentially the same as when she was brought in, 

covered up, pajamas on, right? 

When I left for work, she was covered up with the 

pajamas on. 

There is no reason for her not to have those pajama 

bottoms on at that particular point in time? 
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1 A Like I said, when I left for work, she had her 

2 pajamas -- she had her pajama bottoms on. 

3 Q Let me show you another photograph, okay, just so 

4 we have this clear. This 1S State's Exhibit 26. I 

5 show it to you, and then I'll show the jury. Okay? 

6 Do you see that photo? 

7 A Yes. 

8 Q And just so we can be clear, can you point out 

9 pajama bottoms for me? 

10 A I believe those were the pajama bottoms. 

11 Q And they would be located, as you look at that 

12 picture, lower left quadrant, let's say? 

13 A Yeah. 

14 Q And do you see anybody's jeans there? 

15 A Yes. 

16 Q Whose are those? 

17 A Those are Jeffe's. 

18 Q Those are Jeffe's jeans next to the child's pajama 

19 bottoms? 

20 A Yes. 

21 Q Do you have any information at all that Jefferey 

22 Marshall had a need to take off her bottoms that 

23 day? 

24 A I wasn't there. 
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Jefferey Marshall testified yesterday and this 

morning, and if I told you he didn't say anything 

to this jury about changing that child's diaper, 

would that be consistent with your understanding? 

I don't remember anybody changing Kassidy's diaper 

before I left for work. I don't remember. I was 

busy getting dressed. I wasn't in the room. 

Do you have any -- any recollection of any event or 

any reason why the baby's pajama bottoms would be 

on the bed? 

I don't I don't know. Amanda -- can I say 

something? 

You can say whatever you'd like. 

Amanda -- we did have some clothes of Kassidy's 

hanging around our house, too. 

Oh, I understand that, but those were the pajama 

bottoms that you saw that morning? 

Yes, they were. 

And she was in them when you left? 

Yes. 

And if Jeffe said that he didn't do anything to 

that child, basically, from the time that you left 

until the time that he found her unresponsive on 

the bed, there still wouldn't be a reason why those 
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1 pajama bottoms would be on that bed, would there? 

2 A Jeffe never told me anything about changing the 

3 baby's diaper, or anything like that. We didn't 

4 talk about that. All I know is before I left 

5 work for work that morning, the diaper wasn't 

6 changed. 

7 Q Okay. 

8 A He could have changed it, you know, after I went to 

9 work, but I was not there. 

10 Q All right. Only Jeffe would know why the pajama 

11 bottoms were off the child, I suppose. 

12 A Yes, I guess so. 

13 Q Let me ask you something: You got a couple of 

14 phone calls from Jeffe on the morning of --

15 actually afternoon on November 9th, right? 

16 A It was actually it was some time before one 

17 o'clock. 

18 Q It was some time before -- shortly before one 
"' 
- 19 o'clock? 

0 

20 A Some time before one o'clock. 

21 Q Okay. 

22 A Because my boss -- I remember my boss was coming 

23 into work at one o'clock, and he called before one 

24 o'clock. 
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All right. So he called right before your boss was 

coming in? 

I don't remember if it was right before. 

really busy at work. 

I was 

All right. But it was shortly before, right? 

It was before my boss came into work. 

And I want to talk about that in a few minutes. 

That's fine, you're welcome to. 

Thank you. There was a point in time where it was 

reported to you that Kassidy had fallen out of a 

truck, right? 

I had heard about it. 

And it was your understanding that she fell out of 

the truck and she had a bruise, right? 

I don't 

MR. DELKER: Objection. Hearsay. 

THE COURT: Can I see counsel, please? 

18 [The following is a discussion at the bench] . 

THE COURT: How did she find out about it? 

MR. DELKER: She saw the bruise, from what I 

understand, but she just said she heard about it. She 

heard about it from Jeffe. That's hearsay. 

19 

20 

21 

22 

23 MR. S I ST I : All she would have heard was that 

24 she fell and hit her head. 
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1 MR. DELKER: That's hearsay. 

2 MR. SISTI: That's impeachment. 

3 MR. DELKER: No, that's hearsay. 

4 THE COURT: Yeah, that's hearsay. 

5 MR. DELKER: That's hearsay. 

6 MR. SISTI: She saw the bruise. I guess the 

7 question will be: Did you ever understand there was an 

8 incident where Jeffe claims that the baby fell out of the 

9 truck? 

10 

11 

THE COURT: 

MR. SISTI: 

What is it that Jeffe told her? 

My understanding is that Jeffe would 

12 have told her something different than what he said on 

13 direct and cross-examination, and that would have been 

14 that she fell out of the truck, struck the ground, and 

15 received a bruise. 

16 

17 

18 

19 

THE COURT: 

MR. SISTI: 

He told her that? 

Right. 

THE COURT: So you're offering it for the truth? 

MR. DELKER: We were allowed -- it was allowed in 

20 with Amanda not as the truth. In fact, we don't know. 

21 don't think it's true. We don't think there's a truck 

We 

22 incident, okay. We think the bruise got there a different 

23 way. 

24 THE COURT: I'm going to allow it. 
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3 

MR. DELKER: Actually 

THE COURT: Wait. 

MR. DELKER: I'm sorry, I don't think this is 
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4 proper -- this is proper impeachment. They never asked 

5 Jeffe whether he had told this to Chad. 

THE COURT: Under 613. 6 

7 MR. DELKER: Right. And they have to confront the 

8 witness before they can ---

9 

10 

THE COURT: I mean, you need to say that Jeffe did 

it. You told your girlfriend that she fell off the truck 

11 and bumped her head. 

12 MR. CRONHEIM: Well, he's already denied that 

13 happened. 

14 THE COURT: But you have to directly confront him 

15 with a prior, consistent statement, so he can have the 

16 

17 

chance to explain. 

MR. SISTI: 

That's the purpose. 

Well, because [inaudible -

18 unidentifiable noise] bruises. 

19 [Pause]. 

20 THE COURT: Under 613 (b), you have to actually 

21 confront him with the particular statements so he can have 

22 a chance to explain what he said to Jennifer Conley. You 

23 can't just ask him what happened. 

24 MR. SISTI: All right. I'll ask Jennifer if she 
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1 saw a bruise, and we'll go from there, but my 

2 

3 

understanding -- well, it's all right. I'll just -- it's 

fine. I understand your ruling, but I'm going to ask 

4 about her observations with regard to the child's 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

bruising. 

[End 

[By 

Q 

A 

Q 

A 

Q 

A 

THE COURT: Okay. That's good. 

MR. SISTI: Okay. 

bench conference] . 

Mr. 

MR. SISTI: Thank you, your Honor. 

MR. DELKER: Thank you. 

Sisti] : 

Let me ask you just a general question, first. Did 

you observe bruises on Kassidy that would have 

occurred while she was staying at your home? 

No. 

You never have? 

No. 

Had you ever looked at her -- it would have been 

her forehead or her side of her head during the 

time that Jeffe was baby-sitting about one or two 

weeks before her death? 

The only time I ever saw bruising on Kassidy's 

forehead -- well, the first time I saw it was when 

I noticed it. I don't -- when Kassidy fell off the 
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Q 

A 

Q 

A 

Q 

A 

Q 

trampoline, supposedly. 

Are you sure? 

I'm pretty sure. 
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All right. Did you tell the police, and I'll make 

reference to a statement, page 26, that she did 

have a bruise or injuries while she was at your 

house? 

Well, yeah, they brought the baby over to my house 

with the bruising. 

Let me just make a reference to page 929, page 26 

of your statement. Go to the bottom of 25, top of 

26. I just ask you to read it to yourself, okay? 

[Witness complies] . 

Okay? 

Okay. 

You comfortable with that? 

Yeah. 

Did you make that statement to the police? 

Yes, I did make that statement to the police. 

All right. Did you observe a bruise that would 

have occurred in your home then? 

I assumed she got the bruise from there. 

bruises allover her all the time. 

There is 

Now, this would have been, sorry, one or two weeks 
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1 prior to her death? 

2 A It was a while prior to her death. It was 

3 probably I don't really remember the timeframe. 

4 I know it was it was a while before her death. 

5 Q Okay. A while. But we're not talking like a 

6 month, or anything like that? 

7 A Probably about three weeks. Maybe a month. 

8 Q In your statement, just so I can be clear with you, 

9 it says like two weeks. Is that two weeks ago, 

10 three? What was it two or three? 

11 A I believe it was around that time. It was like two 

12 to three weeks. 

13 Q Okay. Two to three weeks prior to her death. We 

14 know for sure that at least one bruise would have 

15 occurred while she was at the house? 

16 MR. DELKER: Objection. Hearsay. 

17 THE COURT: Sustained. 

18 [By Mr. Sisti]: 

19 Q Did you see a bruise on her? 

20 A No, I just assumed she got one. 

21 Q You just assumed she got one? 

22 A I saw bruises on her all the time. 

23 Q Right. I don't want you to tell me how you were 

24 directed to the bruise, all right. And I don't 
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want to hear what the person said, but how did you 

know that she would have gotten a bruise? 

I don't -- I don't know. I assume she got the 

bruise on her, you know. I just heard the story of 

Kassidy falling out of the truck. 

MR. DELKER: Objection. Ask that the answer be 

1 

2 

3 

4 

5 

6 

7 

8 

stricken. It's hearsay. 

THE COURT: Sustained. I'm going to ask the jury 

9 to disregard the answer to that last question. 

10 [By Mr. Sisti]: 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Let me ask you something, okay? 

boyfriend have a truck? 

Yes, he has two trucks. 

Did -- did your 

All right. Did he have a large truck that Kassidy 

used to ride around in? 

He had a three-quarter-ton truck. 

Okay. And can you describe it for the jury, I 

mean, how high does it stand up and all that stuff? 

I believe it was a 2001 Dodge three-quarter ton. 

You know, regular height, you know, there's regular 

three-quarter-ton trucks. 

of feet off the ground. 

Probably about a couple 

And that's the truck you would use? 

That's the truck he was driving around. 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

And that would be the truck that he would drive 

Kassidy around in? 

Yes. 

And that would be the truck that he would seat 

Kassidy in? 

He would what? 

Seat her? 

Yes. 

Okay. I just wanted to know. Okay. So at the 
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time, two or three weeks prior to her death, such a 

truck existed, right? 

Yes. 

Let me ask you something, okay? November 9th, you 

get a phone call, and it's shortly before one 

o'clock, and it's Jeffe on the phone, right? 

November 9th, yes. 

Yeah. It's Jeffe on the phone. And it's Jeffe on 

the phone, and he's telling you that there's 

something wrong with the child, right? 

Yes. He said Kassidy was acting weird. 

Okay. Now, how many telephone calls were made to 

you, from Jeffe, on November 9th? 

Two. 

Two. So during the course of the first phone call, 
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1 he calls you and he says that -- he was concerned, 

2 right, about her, Kassidy's physical condition, 

3 right? 

4 A Yes. 

5 Q Something's wrong with her he says, right? 

6 A Yes. 

7 Q Her eyes are rolling down in the back of her head, 

8 right? 

9 A Yes. 

10 Q And you're thinking to yourself, well, she must be 

11 having a seizure or something? 

12 A My brother had epilepsy, and that's what I thought, 

13 maybe she was having a seizure. 

14 Q Okay_ But he's asking you what he should do, 

15 right? 

16 A Like in the state of -- in the State of Maine, we 

17 really can't bring the baby to the hospital unless 

18 the mother's there. 

19 Q Let me ask you a question, okay? He's asking you 

20 what should he do, right? 

21 A Yes, he asked me what he should do. 

22 Q Okay. He didn't say the baby was dead, did he? 

23 A No. 

24 Q He didn't say the baby wasn't breathing, did he? 
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1 A No. 

2 Q He didn't say the baby didn't have a pulse, did he? 

3 A No. 

4 Q In fact, from the conversation that you received 

5 from Jeffe Marshall shortly before one o'clock on 

6 the 9th of November, you understood Kassidy's 

7 condition as basically being a seizure, right? 

8 A Yes. But the telephone call that he made was some 

9 time before one o'clock. I never said it was 

10 shortly before one o'clock. 

11 Q Okay. I'm not -- let's say 12:20, any time you 

12 want, okay? 

13 A Okay. 

14 Q The first phone call. 

15 A Just making -- making sure you know when. 

16 Q Okay. The first time he calls you, he's not saying 

~ 

0 17 anything like ---
6 

18 A The first time I'm sorry, go ahead. 

19 Q 
0 The first time he calls you, he doesn't describe 

, 20 the child as being limp, or dead, or cold, or 

21 not breathing, or anything like that, does he? 

22 A The first time he called me, he told me that 

23 Kassidy's eyes were rolling in the back of her 

24 head. And I said, you know, call the hospital. 
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And he said, okay. And then we got off the phone. 

I was I was really busy at work. 

That's the first time he called you, right? 

Yes. 

How much time went by between the first time and 

the second time he called? 

It wasn't -- it wasn't that much time. 

Just your own estimate. 

I don't know, couple of minutes. 

Couple of minutes? 

It was ---

It was it was pretty quick. 

Pretty quick? 

I was busy. 

Okay. 

I didn't really remember the time. I'm sorry. 

All right. Well, what he says is that he checked 

on her because she was quiet, right? 

Yes, he did. 

And he calls you again, right? 

Yes. 

And he calls you again, and he tells you the baby 

is alert, right? 

He told me that the baby was -- was coming through, 

and the ambulance was on its way, and not to worry. 
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1 And I told him that I was going -- the first phone 

2 conversation I was going to call Amanda and tell 

3 Mandy that the baby was on the way to the hospital. 

4 Q Very good. But he called you a second time? 

5 A Yes. 

6 Q And during the course of the second conversation, 

7 he told you that the baby was fine, right? 

8 A Told me like the baby was coming around, that she 

9 was going to the hospital. 

10 Q That she was coming around, and that she was going 

11 to the hospital, right? 

12 A Yes. 

13 Q In fact, I think you told the police that -- let's 

14 get this straight -- that she was alert, sitting up 

15 and watching television, right? 

16 A I told the police that because I assumed that. 

17 Q Okay, that's fair enough. You assumed from the 

18 tenor of Jeffe's conversation with you on the 

19 
0 

second phone call, right, that the baby was 

? 20 breathing fine, right? 

D 
21 A I assumed that the baby was -- was doing better. I 

;; 

22 assumed that, you know, that he was just getting 

23 her ready to take her to the hospital. 

24 Q Well, you told the police, during the course of the 



1 

2 

interview, did you not, that she --

MR. DELKER: I'm sorry, what page? 
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3 lBy Mr. Sisti]: 

4 Q All through this interview that she was alert, 

5 

6 

right, on the second phone call? 

THE COURT: I think we need a page, Mr. Sisti, if 

7 you're going to be confronting the witness. 

8 MR. SISTI: I'll get the specific page for you. 

9 Nine forty-nine. 

10 [By Mr. Sisti] 

11 

12 

13 

14 

15 

16 

17 

Q 

18 A 

19 Q 

20 

21 

22 

23 A 

24 Q 

Let me let me just go through it, okay? And the 

police asked you: Did he say that he was going to 

get the baby dressed and take her? Did he make any 

statements to you like that or anything? Did you 

tell him what that -- the baby -- keep the baby 

awake, or did you give him any medical advice? And 

your answer was: No, I didn't. Right? 

Yes. 

And the police ask you: Okay. And you go: 

Uh-huh. And the police don't even ask you anything 

and you go urn. And you say: He said the baby was 

alert. Correct? 

I probably said that. I assumed that. 

Well, you said the baby -- you said that he, and 
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:;) 

20 Q 

21 

22 A 

23 Q 

24 

"he" is Jefferey Marshall, correct? 

Yes. 
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That Jefferey would have said the baby was alert, 

correct? 

Correct. 

Okay. 

But I I assumed that the baby was alert. I just 

said that to them. I was -- my niece just died. 

Well, you didn't know that your nlece died? 

Yes, I did. 

Oh. 

My mother called me and told me that my niece died. 

Hold on one second, okay. When Jeffe called you, 

you thought your niece was alive, right? 

No, I'm talking about at the interview with the 

police. 

Understood. When Jeffe called you on time one, you 

thought your nlece was alive, right? 

Yes. 

And on time two, not only was she alive, she was 

doing better, right? 

Yeah. 

Right. 

I assumed that she was doing better. 

He wasn't saying anything about her being 

lifeless, right? Nothing, right? 
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No. He called like a couple -- you know, he 

called -- it was so quick. 

It was quick, but you certainly had the 

understanding that 21-month old Kassidy, your 

niece, was alive? 

Yes. 

All right. No question about that? 

I had the understanding that Kassidy was alive. 

That was a clear understanding, correct? 

Yes. 
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And the police would have been given that 

understanding by you, as well, and that would have 

been on an interview on November 9, 2000, 

right? 

Yes. 

And that was before you got to speak with Jeffe 

Marshall about the facts of the case, right? 

Yes. 

Because you were separated, right? 

Yes. 

And you were given statements alone, and apart 

from each other, right? 

Everybody was given statements alone and apart from 

each other. 
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All right. And the police, after you said -- your 

statement he said the baby was like alert. And the 

police said: "The second time?" They asked you 

that question. "The second time?" And your answer 

was "Yeah, the second time. The first time, she 

wasn't." And then the police say "Okay, the second 

time she was alert and walking around?" And your 

answer was "Well, he didn't say walking around. 

She was, you know what I mean." Police: "Right. 

He said alert." Your answer: "She was alert, 

talking, watching TV with, you know, Jeffe. Jeffe 

hung up and then he called " 

MR. DELKER: I'm sorry. I think 

MR. SISTI: I'll redo it. 

15 [By Mr. Sisti]: 

16 

17 

18 

19 

20 

21 

22 

Q 

23 A 

24 Q 

"She was alert, talking, watching TV with -- you 

know, Jeffe hung up, and then he called and said 

he'd take her to the hospital. You know what I 

mean?" Okay. Now, during that course of the 

interview, that was shortly in time of that 

telephone conversation that you had with your 

boyfriend, right? 

What do you mean? 

That was only a couple of hours from that 
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conversation? 

I was in the interview like all night. We were in 

there I was getting interviewed for like four 

hours. 

All right. Now, the time that they ended this 

particular interview was 6:40 P.M., okay? And the 

time they started this interview was 4:15 P.M., 

okay? 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

12 [By Mr. Sisti]: 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

All right. So when they started this interview, it 

only would have been about three hours, let's say, 

from the time that you had this conversation with 

your boyfriend, right? 

Yes. 

And you told them at that time, three hours after 

that conversation, and before you could speak with 

your boyfriend, that your boyfriend said the baby 

was alert? 

I did say that, but I assumed that. 

Well, you know, you assumed that because Jeffe 

Marshall led you to believe that, correct? 
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1 A The second -- second phone call he was a lot 

2 calmer. 

3 Q He was calm, and he was saying the baby's fine. 

4 A He I assumed the baby was fine, because he was a 

5 lot calmer. And he said that the baby was going to 

6 the hospital. 

7 Q Yeah. 

8 A He seemed a lot more relaxed. 

9 Q He was relaxed, everything was okay, right? 

10 A I don't know if everything was okay, I was not 

11 there, but he seemed a lot calmer. It was a quick 

12 phone call. It wasn't long at all. It was like a 

13 minute, you know what I mean? 

14 Q It was a whole minute of him speaking with you, and 

15 you had no indication, whatsoever, that that child 

16 was lifeless, correct? 

17 A Correct. 

18 MR. SISTI: Thank you, very much, Jen. 
--

19 
0 

THE COURT: Okay. Mr. Delker. 

:;: 20 ~ MR. DELKER: Thank you. 

21 A REDIRECT EXAMINATION [By Mr. Delker]: 

22 Q I just have a couple of questions. I want to start 

23 where Attorney Sisti left off with that phone call 

24 from Jeffe. That interview with the police, before 
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1 the part of the interview that Attorney Sisti was 

2 just talking about, you had described that second 

3 phone call, which was earlier in that interview, do 

4 you remember that? 

5 A Yes. 

6 MR. DELKER: Referring to page 942. 

7 MR. SISTI: Uh-huh. 

8 [By Mr. Delker] 

9 Q Can you two-thirds of the way down the page, can 

10 you read what you told the police the first time 

11 you spoke about that call? 

12 A "And he gave me a call back, and he was like, we're 

13 going to the hospital. Something was wrong with 

14 her. And he was all worried and crying and stuff. 

15 He was crying. He was wicked upset. And I was 

16 like, oh my god, you know, something's wrong with 

17 her. So I went on with my day, you know. I got a 

18 phone call from my mother. She was balling her 

19 eyes out. She was like, "Kassidy's dead." 

20 Q Thank you. And that was before -- that was the 

21 first time you talked to the police about that 

22 second phone call with Jeffe, correct? 

23 A Yes. 

24 Q All right. And you were also asked about seeing 
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bruises on Kassidy. And you said the first time 

you remember her having bruises was the time that 

Kassidy came into the store. Do you remember 

talking to the police about seeing bruises on 

Kassidy and describing when you had seen them? 

Yes. 

I'm gonna refer you to -- were you interviewed by 

the police the day after Kassidy's death? 

Yes, I was. 

And do you remember what you told the police the 

day after Kassidy's I'm sorry, page 1144. Do 

you remember what you told the police the day after 

Kassidy's death about the bruises? 

The day -- yes, I do. 

What did you tell them? When you had seen the 

bruises. I'm sorry. 

The first bruises? 

Yeah, do you remember what you told them? 

Yeah. Kassidy was -- I told them about the 

trampoline, how Kassidy was jumping on the 

trampoline, fell off, and Chad caught her by her 

face. 

But do you remember what you told the police about 

when the first time you've seen bruises during 
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that second interview? 

Can you rephrase that? 

Sure. You were interviewed the day after Kassidy's 

death? 

Yes. 

Do you remember the police -- do you remember 

telling the police about when you first started 

noticing bruises on Kassidy during that second 

interview? 

Yes. 

Okay. And what did you tell the police when you 

first started noticing bruises? 

It was weeks before Kassidy died. And the first 

time I really noticed the bruise was on the 

forehead. 

Did you tell the police that ---

MR. SISTI: I object. May we approach? 

THE COURT: Sure. 

19 [The following is a discussion at the bench] . 

20 

21 

22 

answer. 

MR. SISTI: This is the question. She gave an 

That's that. 

MR. DELKER: I think under Soldi, I can - - I think 

23 under Soldi I can impeach my own witness. 

24 THE COURT: Okay. So she's [inaudible 1 
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MR. DELKER: Yeah. 

THE COURT: Okay. 
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MR. DELKER: Ever since -- ever since she started 

4 dating Chad, she noticed the bruises. 

5 

6 

7 

8 

MR. SISTI: Well, wait a minute. She said that at 

the beginning on direct, as well. And then we narrowed it 

down as to when she saw the first bruises. That's ---

THE COURT: That's proper impeachment. I'll allow 

9 it. 

10 MR. SISTI: Okay. I want to - - you're impeaching 

11 your witness? 

12 MR. DELKER: That's correct. 

13 THE COURT: Yeah. 

14 MR. SISTI: I'd ask that the Court then instruct 

15 the jury that this is being allowed only for the purposes 

16 of impeachment. 

THE COURT: Overruled. 

MR. SISTI: Well, your Honor, I think I can get 

17 

18 

19 that instruction, because it's not substantive. This is 

20 not to be considered by the jury as substantive. 

21 THE COURT: I would have to give it every single 

22 time someone got impeached, and I'm not going to do that. 

23 I'll tell them at the end of the case how to use the 

24 statements. 
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MR. SISTI: I would ask for that instruction, 1 

2 

3 

though, judge. 

able to get it. 

And I think if I ask for it, I should be 

But if he asks for it during the course 

4 of impeachment, if there's any confusion, it certainly 

5 isn't legally allowed to have that instruction. 

6 THE COURT: I guess it's every time someone gets 

7 impeached, its because there's some confusion, and I don't 

8 think it's helpful for the jury if I give it every time. 

9 I mean 

10 MR. SISTI: Impeachment isn't about confusion, it's 

11 about the -- it's about questioning the reliability or 

12 credibility of an individual, and this is his witness. 

13 THE COURT: I'll tell them that, Mr. Sisti. 

14 MR. SISTI: All right. 

15 THE COURT: Okay. 

16 [End bench conf erence] . 

17 THE COURT: 

18 Mr. Delker 

19 

20 

MR. DELKER: 

THE COURT: 

21 instruction. 

22 [By Mr. Delker] 

Why don't you ask the question first, 

Sure. 

-- and then I'll give the Jury the 

23 

24 

Q You said you started noticing -- or I think what 

you just said is you started -- or you first 
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started noticing the bruises a few weeks before 

Kassidy's death. And do you remember telling the 

police that I kind of had a suspicion something was 

going on, because of all the bruises on Kassidy, 

all the time, ever since she started dating Chad, 

she started getting bruises? 

Yes. 

Do you remember telling the police that? 

Yes. 

THE COURT: All right. Ladies and gentlemen, I'm 

11 going to give you a brief instruction, and I'll tell you 

12 the same thing at the end of the case so you don't feel 

13 like you have to memorize it. Whenever a witness, any 

14 witness, is questioned about their prior statement, you 

15 cannot use the facts contained in the prior statement as 

16 proof of the facts in that statement. What you do is you 

17 use the prior statement to judge the witness's in-court 

18 testimony, and to decide what of the witness's in-court 

19 testimony to believe. And that applies to all witnesses. 

20 Okay. 

21 [By Mr. Delker]: 

22 

23 

24 

Q So just so I'm clear, you said the first -- the 

first instance you remember seeing bruises was this 

time in your store, correct? 
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Yes. 

MR. DELKER: If I could have one moment? 

In proceedings] . 

MR. DELKER: No further questions. 

THE COURT: Mr. Sisti? 

MR. SISTI: Thank you, your Honor. 

7 
A RECROSS-EXAMINATION [By Mr. Sisti] : 

8 

9 

Q 

10 A 

11 Q 

12 

13 

14 

15 A 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

You gave a second statement the day after your 

first statement, right? 

Yes. 

Did you correct your first statement on -- with 

regard to you were saying to the police that Jeffe 

said that the baby was alert, walking -- I'm sorry, 

talking, watching TV? 

I don't remember. 

You don't remember. Have you ever corrected that 

statement at all until this trial started? 

I didn't I didn't really realize. I don't know. 

I assumed whenever I was giving them the statement 

I assumed. I, you know -- I basically, you know, 

told them, you know, what I thought they wanted to 

hear, because 

You told them what they thought -- what you thought 

they wanted to hear. That's what you just said, 



1 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

11 A 

12 Q 

13 

14 A 

15 

16 Q 

17 

18 

19 
3 

20 A 

21 

22 

23 Q 

24 

right? 

Yes. 
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Are you telling this jury today what you think they 

want to hear? 

No. I'm telling them what happened. 

What happened. But don't you think the police 

wanted to know the truth? 

Yes. 

Don't you think the attorney general's office wants 

to know the truth? 

Yes. 

Don't you think Chad and Alan and I want to know 

the truth? 

I think Chad knows the truth. 

truth. 

I think you know the 

Yeah. And the truth is, you talked to the police 

shortly after your own niece's death, and are you 

telling the jury you were just giving them words 

with no meaning? 

Wait a minute. The police told me that Kassidy was 

dead before I left work. 

protect myself. 

And I was trying to 

They didn't say that until after this part of the 

statement. Are you aware of that, ma'am? 
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Q 

A 

Q 
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Q 

A 

Q 

When I first got interviewed, I believe that 

Kassidy really did get hit with a baseball. I 

wasn't thinking that she got murdered. 
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Let me -- let's take a break here a second, okay? 

Are you saying that you were saying those words to 

protect yourself? 

Which words? 

That she was alert and watching TV, and that sort 

of thing? 

No, I assumed that she was alert and watching TV. 

Hold on now, okay? Slow down a minute. Let me 

show you something, okay? Do you know in what part 

of the statement you told the police that she was 

alert? 

It was my first interview. 

And was it towards the end of of the interview, or 

was it towards the beginning of the interview, or 

somewhere in between? 

I think it was somewhere in between. 

After you had said that, the police confronted you 

with a Miranda warning, right? 

I don't remember. I don't remember when they 

confronted me with the Miranda warning. 

Let me go through a few things with you, okay? Let 
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me refer back again to the same reference on alert, 

okay? When you told the police that she was alert 

or conscious, and so forth, was that before they 

gave you a Miranda warning or after? 

I don't remember_ 

You don't remember? When is it your recollection 

that you thought they were starting to point the 

finger at you? 

It was after -- it was during my second -- my 

second interview with them that night. 

It was during your second interview with them? 

Yeah. 

Okay. Well, let me show you something. Nine 

fifty-eight. Did they start to talk to you about 

the photographs and the death scene? 

MR. DELKER: Objection. May we approach? 

17 THE COURT: Yes. 

18 [The following is a discussion at the bench] . 

19 MR. DELKER: This is way beyond the scope of the 

20 redirect. 

MR. SISTI: Oh, I don't think so. 

THE COURT: I mean, I think she's going to say 

21 

22 

23 

24 

anything to protect herself. She said that. 

MR. DELKER: She did say that, but I guess I 
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1 guess I'd like to know where he's going. I mean, if he's 

2 going to start opening up a new line of cross-examination 

3 wi th her, I guess I would 

4 

5 

MR. SISTI: What's that? 

MR. DELKER: I would not have gotten into this 

6 at all unless she said that. 

7 THE COURT: Let me ask you this: What you're doing 

8 lS you need to establish that she made those statements 

9 before she knew she was being confronted? 

10 

11 

12 

13 

14 

MR. 

THE 

MR. 

THE 

MR. 

SISTI: 

COURT: 

SISTI: 

COURT: 

SISTI: 

Correct. 

I'll let you do that. 

Okay. 

Nothing more. 

All right. 

15 [End bench conference] 

16 [By Mr. Delker] 

17 Q When is it that you believe they told you that she 

18 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

would have been dead before you even went to work? 

I believe it was during my second interview. 

Was it before you said that the baby was alert, 

talking, and watching TV, or after? 

I believe it was before. 

You believe it was before? Is that because that 

would be the only reason you would mislead the 
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police? 

Say that again? 

Is that because that would be the reason you would 

be telling them something that may not be true? 

The only -- I was -- I was under the impression 

that Kassidy got hit in the face with the baseball, 

and that's what happened in my first interview. 

And then, on my second interview, I realized that, 

you know, that she, you know, it was murder. Do 

you know what I mean? 

You know it was a murder, or death, or something 

before you were even talked too, right? 

No. 

Before the police spoke to you, are you telling 

this jury that you didn't know your niece was dead? 

All I knew as that she -- all I knew that she was 

dead. And all I remember was the fact that she got 

hit in the face with the baseball 

No, that's not 

-- the night before. 

Okay. That's what you remember. 

When I was ---

But you also remember Jefferey Marshall's phone 

call, right? 
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Yes. 

Okay. You remembered that phone call and you told 

them about that phone call? 

Yes. 

All right. And that's the phone call where you 

told them that she was alert, talking, and watching 

TV? 

I assumed that she was alert, talking, and watching 

TV when when he was -- the second phone call, 

because he sounded much calmer, and he told me that 

she was going to be going to the hospital. And it 

was a really quick phone conversation. I wasn't 

really -- I wasn't really that concerned, because, 

you know, I was -- you know, he sounded more calm. 

You didn't -- you didn't feel as though you had to 

be concerned? 

The first phone call I did, but the second phone 

call, I didn't feel that I was ---

MR. SISTI: Thank you. 

THE COURT: Okay. 

MR. DELKER: Nothing further. 

THE COURT: All right. Thank you, very much, 

You may step down. All right, ladies and 

24 gentlemen, we're going to take the lunch break at this 
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1 

2 

3 

4 

5 

6 

time. Leave your notebooks on your chairs. Again, please 

do not discuss the case, yet. Do not discuss your 

observations. Do not decide the case for yourselves until 

you've heard all of the evidence. And we'll see you back 

here at 1:30. Thank you. 

THE BAILIFF: All rise. 

7 [Court recessed at 12:24:09 P.M.] 

8 [Court resumed at 1:34:03 P.M.]. 

9 

10 

MR. BROWN: State calls William Pierce. 

THE COURT: Good afternoon, sir. If you'll just 

11 remain standing for a moment, face Attorney Brown. 

12 A WILLIAM PIERCE 

13 was called as a witness, and having been first duly sworn 

14 on oath, was examined and testified as follows: 

15 DIRECT EXAMINATION [By Mr. Brown]: 

16 Q Please be seated. Please introduce yourself to the 

17 jury. 

18 A I'm William Pierce. 

19 Q Please spell your last name, Mr. Pierce? 

20 A P-i-e-r-c-e. 

21 Q Where do you live? 

22 A Now, I live at 53 Rogers Road. 

23 Q Is that in Kittery? 

24 A Yup. 
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1 Q What do you do for work? 

2 A I buy up buildings and renovate them and sell them. 

3 Q How long have you been in that field? 

4 A On and off, for about 20 years. 

5 Q Can you tell us your educational background? 

6 A I have a degree in anthropology from Bart College. 

7 I have a Master's Degree from the University of 

8 Southern California in film writing. 

9 THE COURT: Can you pull your seat up just a bit 

10 closer to the microphone? 

11 THE WITNESS: Sure. Is this amplified for 

12 everybody? 

13 THE COURT: Pardon me? 

14 THE WITNESS: It's amplified, I think. 

15 THE COURT: Yes, it is. 
~ 

~ 

~ 

16 THE WITNESS: Okay. 

17 THE COURT: Yup. And that helps a little bit more. 

18 Thank you. 

19 [By Mr. Brown] 
2) 

20 Q If you can just slow down. Can you tell us what 

21 your work experience has been? 

22 A After graduating from college, I went to - - I built 

23 schoolhouses for West Africans in the Peace Corps. 

24 And I came back. I had a project in Boston, and 
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then moved to Los Angles, and I was a school 

teacher or I was working in the schools for six 

years as a behavioral aide in special ed. schools a 

couple years. No, one year as an associate teacher 

in private special ed. schools. Couple years in 

juvenile schools. I worked for the county --

County of Los Angeles one year as an associate 

teacher; not very long as an associate teacher for 

the LA Unified School District, Los Angles. 

When did you move to Kittery? 

Kittery. About three years ago. 

Prior to living at 53 Rogers Road, you lived at 6 

Johnson Court? 

Yeah, I did. 

Now, in relation to 53 Rogers Road, how close are 

they together? 

About 40 yards. 

And the jury's been to 51 Rogers Road. Where is 6 

Johnson Court in relation to Rogers Road? 

It's kaddy-corner across the driveway, out of the 

gravel driveway. 

Do those two properties, do they have a common 

driveway? 

The three properties do, yup, 5 Johnson Court, 6 
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Johnson Court and 51/53 Rogers Road. 

Is that duplex then, 51 and 53? 

Yup. 
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All right. 

I do. 

Mr. Pierce, do you know Jeffe Marshall? 

How do you know Jeffe Marshall? 

When we moved into 6 Johnson Court, he was my 

neighbor. 

Where was he living at the time? 

At 51 Rogers Road. 

Did he have anyone living with him when you first 

moved in? 

No, he didn't. 

Did that situation change? 

Yeah, Jennifer Conley moved in. 

Do you know her relationship with Jeffe? 

Boy -- boyfriend/girlfriend. Fiance. 

What has been your relationship with Jeffe 

Marshall? 

We worked a little bit together when I first moved 

in. And, I mean, just very occasionally. And 

he's we sort of cooperate in a neighborly way 

around the houses. He's a friend. 

Did you ever work together? 
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I was his landlord. Yeah. Yeah, we did work 

together. I mean, for money we worked together 

over a year ago. And not since. 

What type of work? 

I helped him with some landscaping jobs, and 

then -- then we used to do this this little 

thing where we clean these play places, the type 

kids go through in -- you know, McDonald's. Okay. 

All right. You mentioned you became his landlord. 

What happened? 

Well, I bought that building he lived In on October 

17th, 2000. 

When you bought that building, did he and Jennifer 

stay on as tenants, or did they leave? 

They stayed on as tenants. 

How has your relationship been with them as a 

landlord? 

Fine. 

And did they eventually move out of that --

Yup. 

-- number 51? 

Yup. 

Where did they go? 

Oh, about six houses up the street north, on Rogers 
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Road. 

What are you doing with the unit now, number 51? 

Renovating it. 

We were all in there the other day. Can you tell 

us if you made any structural changes to that 

residence? 

I made some minor structural changes. There was a 

door leading from the living into -- from the 51 

Rogers Road living room -- can I just say Jeffe's 

apartment? 

Sure. 

Yeah. From Jeffe's apartment there was a door 

going into the other apartment, and I walled it up. 

There's a wall there, now. There was some pipes In 

Jeffe and Jen's bedroom that I put in, so now 

there's a little box in one corner enclosing the 

pipes. There was a door from the mud room into the 

kitchen. That's gone. Obviously, there was a door 

to the -- all the doors are gone, except for the, 

you know, the front door. 

is gone. 

The door to the basement 

Is the layout basically the same as it was? 

Yup. 

Did you know Kassidy Bortner? 
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1 A I had met her. 

i 

2 Q Who did you know Kassidy to be? 

3 A Jennifer Conley's niece. 

4 Q Was there a time that you saw Kassidy in the 

5 company of Jeffe Marshall? 

6 A Yes. 

7 Q Can you tell us about that? What happened? 

8 A He rode over to me as I was working. 

9 Q And you were working. Where were you working? 

10 A At the 6 Johnson Court. 

11 Q Do you remember approximately when this was? 

12 A October. 

13 Q Of 2000? 

14 A Yeah. 

15 Q And what did -- what observations did you make of 

16 Kassidy that day? 

17 A I saw two bruises on her cheeks, two bruises on her 

18 chin. 

19 Q Can you describe, first of all, the bruises on her 

20 cheek? 

21 A On her cheeks, they were kind of faded brown, 

22 different colors of brown. 

23 Q What about the chin? 

24 A Two black marks. 
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Did any of the bruises look fresher than the 

others? 

Yeah, the ones on the chin looked -- looked 

fresher, yup. 
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Did Jeffe Marshall ask you a question at that time? 

Yeah, he did. 

What did he ask you? 

MR. SISTI: Your Honor, could we just approach for 

9 a second? 

10 THE COURT: Sure. 

11 [The following 1S a discussion at the bench] . 

12 MR. SISTI: What's your basic offer of that? 

13 MR. DELKER: He would say that Jeffe Marshall asked 

14 him should I report this. 

15 THE COURT: Okay. 

16 MR. DELKER: Or should I report this to child 

17 protective services. 

18 MR. SISTI: All right. I just needed an offer. 

19 THE COURT: Okay. 

20 [End bench conference] . 

21 MR. SISTI: Thank you, your Honor. 

22 [By Mr. Delker] : 

23 Q What did Jeffe Marshall ask you at that time? 

24 A Should he refer it to child protective services. 
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1 That was the phrase he used. 

2 Q I'm sorry, I didn't hear the beginning of your ---

3 A JUROR: We can't we didn't get that. 

4 THE COURT: Okay. If you could say it again. Try 

5 to speak slower. 

6 THE WITNESS: He said should I report this to child 

7 protective -- is this one active? Should I report it to 

8 child protective services. 

9 [By Mr. Delker]: 

10 Q At that point -- at that point, did you -- what did 

11 you do In relation to him asking? 

12 A I examined her. You know, I looked at her. 

13 Q Tell us what you did. 

14 A I put her on my left hand, and I lifted up her 

15 shirt to look for other marks, and I pulled down 

16 her diapers -- the diaper to look for other marks. 

17 Q Did you see any? 

18 A No. 

19 Q Did you see Kassidy again after that day? 
(') 

20 A Yeah - - yeah, I did. 

21 Q Where did you see Kassidy? 

22 A I saw her In the driveway of 51/53 Rogers Road. 

23 Q Who was she with? 

24 A She was with Jeffe. 
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What were they doing? 

Jeffe had pulled in. He got out of the truck, went 

around to the passenger side, opened the door. 

So they were both -- they were both in the truck? 

Yeah, they were. Yeah. 

All right. So what did you see Jeffe do? 

He unstrapped her out of the seat, and then Kassidy 

started to get out, and she fell into his hands 

and then -- I was there with Tom McNeil, and we 

got Jeffe prompted her to give us a kiss on the 

cheek. He said like give Will loves. And she 

kissed me on the cheek. And she kissed him, too. 

Let me go there a little 

Okay. 

in a little more detail. 

Sure. 

All right. Was the truck moving when you first saw 

it? 

Yeah, it pulled in. We heard it. We can hear all 

the cars in the driveway. 

All right. So does it come to a stop? 

Yeah, right by the -- by the -- well, what's now 

the fence. That fence wasn't there at the time, 

but that's where -- there's a fence in that back 
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yard. 

Okay. 

That's where we always parked the cars. 

What does Jeffe do, exactly, once he stops 

the truck? 

He makes sure the wheels are straight. He likes to 

do that. He gets out of the car and goes around. 

Gets out of the car. 

And where did he go, exactly? 

Where did he go after he pulled in? 

Right. 

Well, he went around -- he went around the truck, 

and I started heading over there with Tom McNeil, 

who was working with me. 

the car door and ---

And, you know, we opened 

Okay. 

Yeah. 

Okay. 

Are we talking about the passenger door? 

Now, how was Kassidy positioned in the 

vehicle from what you saw? 

Baby car seat -- baby car seat pointed towards the 

front of the car. It was kind of high off the 

off the regular adult seat. 

Okay. And what did Jeffe do once he went around 

the passenger door? 

Well, he unstrapped her and then she started to get 

out and he fell into her hands. [sic] . 



169 

1 Q She fell? 

2 A Yeah. 

3 Q How did Jeffe catch her? 

4 A Like that, with two hands. 

5 Q Did she strike anything? 

6 A No. 

7 Q Did she hit the ground? 

8 A No. 

9 Q Was she injured? 

10 A No. It was inconsequential. 

11 Q How was Kassidy behaving after the fall and catch? 

12 A Fine. No -- nothing. No crying or anything. 

13 Q You described a few moments ago those bruises on 

14 Kassidy's face. Did you ever see her again and 

15 observe her face again? 

16 A Yeah, it might at been that time when Jeffe pointed 

17 out the bruise marks were dark again, were a little 

18 darker. 

19 Q Did you view her face? 

20 A Yeah, I did. Yup. 

21 Q What did you see? 

22 A The two dark marks, a little darker. 

23 Q How much of a time span was between those two times 

24 that you saw her face? 
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1 Q And what kind of a view did you have at the time 

2 from 6 Johnson Court, to the Marshall home? 

3 A Well, I could see the back. I could see the 

4 driveway and the back of the house and the back 

5 yard. My bedroom was on the second floor towards 

6 the driveway of 6 Johnson Court, which is the house 

7 which has half of the vinyl siding on it on the 

8 right in the back. 

9 Q Did you see any activity near Jeffe's house that 

10 morning? 

11 A At about 8:20, I saw Mandy's car leave. 

12 Q When you say Mandy, who are you referring to? 

13 A That would be Jennifer Conley's sister. 

14 Q All right. Did you see her car leave? 

15 A Yup. 

16 Q What's the next thing you noticed in that area? 

17 A I noticed Jen going to her truck. 

18 Q Do you know roughly when that was? 

19 A To Jeffe's truck. Huh? 

20 Q Do you know roughly when that was? 

21 A Some time before nine that morning. You know, 

22 quarter of, maybe. I don't know, could have been. 

23 Q What do you see Jen do? 

24 A I saw her get into the truck. 
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Maybe -- maybe a couple 

And did you say you're not sure if that was at the 

same time as the fall from the truck? 

Yeah. The second time I saw the two marks on her 

chin, so it was probably two weeks. 

What was two weeks? 

Well, the time that I -- he came up while I was 

working on the front, and he came up on the front 

lawn and he showed me her, we looked at her. And 

the time that I saw her at the truck, it's probably 

then that he pointed out the two marks on the chin. 

Let me ask you another time question. 

Okay. 

The truck, this truck incident that you describe, 

do you know where that fit in In relation to when 

Kassidy died in November? 

It was pretty close to the time she died. I mean, 

it was could have been a few days, maybe a week. 

I'm going to now ask you about Thursday, November 

9th of last year. 

Okay. 

Were you home that morning? 

Yup. 
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morning? 

I asked if she was all right, and he said she was 

watching TV, and he had given her a bowl of Cocoa 

Puffs. 

After that conversation, when was the next time you 

saw Jeffe Marshall? 

When the ambulance arrived about 12, so after 12. 

What were you doing at that time? 

Well, I was working at that time. 

Around your house? 

Yup, around 6 Johnson Court. 

Where did you see the ambulance go? 

Well, I heard it, and then I when we were 

listening for it, and we heard it and we saw it 

drive way 51/53 Rogers Road, and then we didn't 

hear it keep on going. So we went over there to 

take a look to see what was going on. So my view 

from 6 Johnson Court, I couldn't see the ambulance. 

Where did you walk to? 

I walked to the porch, which you walk up to get 

into the apartment, Jeffe's apartment. 

What did you see at the porch? 

I saw - - I saw Kassidy, I saw EMTs, at least four 

of them, and Kassidy was laying out on the porch, 
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Did that concern you that morning? 

Yeah, because I wanted to borrow the truck. So 

I -- so I went outside and I talked to her, and 

Did you make an arrangement for you to get the 

truck somehow? 
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Well, she offered me to -- she said she was -- had 

five minutes to get to work, and so she offered 

me -- I could drive down and just pick up the truck 

there and then go do what I had to do with it. 

After you had that conversation with Jennifer, 

where did you go? 

Back to my house. 

Did you hear from anybody that morning? 

Yeah, Jeffe called like, you know, very soon after 

I got inside the house. 

I'm gOlng to ask you a very specific question. 

During that conversation with Jeffe, did he make 

any statements to you about Kassidy's activities 

that morning? 

Yes. 

What did he say about Kassidy? 

Well, the only three words I remember, precisely, 

are "She's not walking." 

Did he say anything else about her activities that 
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Absolutely. 

All right. And I just want to make sure that we're 

clear on these points, because sometimes, 

chronologically, things get mixed up a little bit, 

okay? 

Okay. 

All right. Let's go back to the pickup truck 

thing. 

Okay. 

We'll deal with that first. 

With regard to the pickup-truck incident, that was 

about two days before Kassidy's death? 

It was pretty close to Kassidy's death. You know, 

I would say two days. 

what I wrote. 

That's what I think. That's 

Yeah, I think that's what was in the report that 

you gave to the police on December 6th --

Right. 

-- 2000. 

Uh-huh. 

And would that be an accurate statement? 

December 6th? 

I think you gave this report. 

Oh, okay. All right. So that's an interview with 

Detective White. 
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and they were tending to her. There was a police 

car there. And there was a detective, I think, 

talking to Jeffe. No, that was later. 

MR. BROWN: 

THE COURT: 

May I have a moment, your Honor? 

Sure. 

6 [Pause in proceedings] . 

7 MR. BROWN: I have no further questions. Thank 

8 you. 

9 THE COURT: Okay. 

10 MR. SISTI: If I may, your Honor? 

11 THE COURT: Yes. 

12 MR. SISTI: Thank you. 

13 "'- CROSS-EXAMINATION [By Mr. Sisti] 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 

21 

22 

23 

24 
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A 

Q 

Mr. Pierce, I'm Mark Sisti, by the way. 

How are you? 

How are you? 

Good. 

You okay? 

I'm nervous. 

I know. It looks like your nervous. That's why 

I'm saying it. 

Well, I am nervous, yeah. 

Okay. I just got a couple of follow-up questions, 

if you don't mind, okay? 
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the -- out of the seat and off onto the ground? 

The child was doing this all on her own? 
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No, Jeffe, I guess -- no, he was letting her get 

out of the car seat by herself. 

By herself? 

Uh-huh. 

Okay. And she was trying to maneuver herself out 

of the car seat while in his truck, right? 

Yup. 

All right. And she fell, right? 

Yeah, maybe a foot or two. 

Yeah, but was caught 

Yeah. 

-- on that incident? 

Yup. 

But you were left with the impression, from your 

exchange with Jeffe at that moment --_ 

Yeah. 

-- that there had been other times when she fell 

out of that truck? 

MR. BROWN: Objection. 
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Yes, sir. And I think during the course of that 

interview you indicated that a day or two before 

Kassidy's death you witnessed an incident at the 

truck? 

Right. 

Okay. When you witnessed that particular 

incident let's go through this for a second. 

The child would have been in a car seat on the 

passenger side of this truck, right? 

Yup. 

Jeffe would have come around and opened the door to 

the passenger side? 

Yup. 

Was it then that he would have unhooked the child? 

Yeah. I mean, he'd open the car door, unhook. 

And after unhooking the child, the child almost 

fell, or did fall? 

Well, the child sort of swirled around to get out 

of the car. The child couldn't get her -- Kassidy 

couldn't get her feet onto the adult seat of the 

car. 

down 

So the way she would do that would be to get 

turn around on her stomach and then put her 

feet on the adult seat. But she just sort of 

turned and went -- went over. 
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1 noise] way ahead of it. 

2 THE COURT: You need to -- you need to say what did 

3 Jeffe Marshall say. 

4 

5 

MR. SISTI: 

THE COURT: 

Right. 

Your question was, your impressions 

6 were that she'd fallen out of the -- there were other 

7 incidents like this -- go and ask it, please. 

8 

9 

10 

11 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

THE COURT: 

Understood. 

That's all right. 

Okay. Thank you. 

Hold on just a minute. 

12 [Counsel conferring - not transcribed] 

13 

14 

15 

16 

THE COURT: Go ahead. 

MR. SISTI: I'm sorry. Alan actually does have a 

point there. That would be fair interpretation of what 

was said. She just falls out of the truck would be a 

17 fair -- I mean, that's a fair interpretation of what was 

18 said. 

19 THE COURT: Did this witness ever -- I mean, you 

20 can argue that in closing. 

21 

22 

MR. SISTI: 

THE COURT: 

What was 

You can't ask this witness what his --

23 I mean, that's pure speculation. 

24 MR. SISTI: Well, I don't know if that's pure 
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Hold on just a minute, Slr. 

Objection. Calls for speculation. 

Can I see counsel, please? 

4 [The following is a discussion at the bench] . 

5 MR. BROWN: I think what the defense attorney 1S 

6 getting at is that Jeffe Marshall makes a statement at the 

7 

8 

time "See, she just falls out of the truck." Number one, 

that's hearsay. Number two, whatever impression that gave 

9 Mr. Pierce is -- is not relevant. 

10 THE COURT: The impression is relevant. I will 

11 allow you to ask him what Jeffe Marshall said. 

12 MR. SISTI: No, no, I didn't ask that, did I? 

13 THE COURT: You can ask. You should ask that. You 

14 should not ask him what his impressions were, because 

15 that's speculation. 

16 

17 

MR. SISTI: All right. No, no, I understand that. 

THE COURT: You can ask what Jeffe Marshall said, 

18 because it's a present-sense impression. 

19 

20 

21 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

That's what I said. 

No, you didn't. You said ---

I'm sorry, I did say something else. 

22 But I had 803 (1) out. 

23 THE COURT: Right. 

24 MR. SISTI: Right. [Inaudible - unidentifiable 
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And Kassidy falls, and Jeffe Marshall says what? 

Look, she just falls out of the truck. 

And he said that basically as the child was falling 

or right after she fell? 

Yup. 

Now, you don't know if there were other incidents 

of her falling, do you? 

I have no direct knowledge of that. 

No direct knowledge. 

falling out? 

Had you seen anything of her 

11 A No. 

12 Q 

13 

14 

15 

16 

17 

Okay. Did Jeffe act as though her falling out of 

the truck a couple of days before Kassidy's death 

was a unique experience? 

MR. BROWN: 

THE COURT: 

THE WITNESS: 

Objection. 

Overruled. 

A unique experience? 

18 [By Mr. Sisti]: 

19 Q Yeah. Some first-time thing. Something that just 

20 happened. You know, first time two days before. 

21 A Could we try that one again? 

22 Q Yeah. 

23 A Yeah, okay. 

24 Q Did he act as though this was a unique, startling 

I 



180 

1 speculation. 

2 

3 

THE COURT: 

MR. SISTI: 

How are his impressions relevant? 

He/s there. How are his impressions 

4 relevant? 

5 

6 

7 says: 

THE COURT: Of what Jeffe said. 

MR. SISTI: Because he/s standing there when Jeffe 

"See l she just falls out of the truck." As if it/s 

8 like no big deal I it happens all the time. 

9 THE COURT: Right. You can make that argument. 

10 But you can/t ask this witness what his impressions are of 

11 what someone has said. 

12 MR. SISTI: 1/11 just ask the question as to what 

13 he said. 

14 THE COURT: Yeah. Yeah. 

15 [End bench conference] . 

16 MR. SISTI: Thank you. 

17 [By Mr. Sisti] : 

18 Q Okay. So you/re at the truck - - now l this is two 

19 days before Kassidy/s death? 

20 A Could have been. 

21 Q Well, that/s your best impression l right? 

22 A Uh-huh. 

23 Q Yes? 

24 A Yes. 
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ever pulled down Kassidy's diaper to inspect her 

buttock area ---

Right. 

-- or that sort of thing. In fact you did, didn't 

you? 

I pulled it halfway down. It was on real tight. 

And you pulled it down to look for what, sir? 

Well, to see if Kassidy's -- to see other marks. 

To see if there were any other bruises. 

You checked her out to see if she had signs of 

being bruised on her buttock/leg area? 

Yeah, on a hidden part of her body. 

Right. 

A part of her body that could be hidden by clothes. 

Right. You wanted to see if there were any signs 

of mistreatment that you could support a reporting 

to, you know, DCYF or whomever, correct? 

Protective services. 

I hadn't -- yeah, basically. 

Yeah. And this would have been what, a couple of 

weeks before Kassidy's death? 

Yup. Somewhere around there. 

Okay. So you were inspecting the child --

Can I clarify one answer? 
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experience? 

He acted as though this lS something symptomatic. 

I'll say that. 

Symptomatic? 

I guess. 

And by that, what do you mean? 

There was something wrong with the child. 

That there was something wrong with the child. And 

did he tell you why he thought there was something 

wrong? I mean, did he say ---

No. 

No. But he says "See, she just falls out of the 

truck"? 

Right. 

But on that particular day, Kassidy looked just 

fine to you? 

Fine. Well, I mean, she acted fine. 

Okay. Now, I want to go back a little bit, because 

we had a conversation with Mr. Marshall yesterday, 

and he told us that you were his friend, that you 

were at a time his employee, his landlord, and his 

neighbor. 

Uh-huh. 

And that I asked him whether or not you and he had 
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Right. Now, you didn't see any, did you? 

Nope, I didn't. 

And Jeffe certainly didn't point any out to you, 

did he? 

Nope. 

And how many times did you do that? How many 

inspections of below the diaper line did you and 

Jeffe go through? 

Just that once. 

So there was only one time the two of you would 

have done it, and you are absolutely positive there 

were no bruises, right? 

I knew that I didn't see any bruises. 

Okay. And do you also know that Jeffe Marshall did 

not point any out to you? 

He pointed out the bruises on her face. 

I'm asking about the diaper inspection now. 

Anything on the buttocks or leg or 

He did not point any out. 

Nothing was noted in that area, whatsoever, right? 

No, nothing. 

Now, this is kind of an interesting question. Let 

me pose it to you, okay? 

Uh-huh. 
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Sure. Go on. 

You asked the question would my inspection of her 

body looking for evidence, would that be used to 

support a claim to DCYF, or whatever. 

Yes. 

I don't -- because we weren't thinking in those 

terms, yet. I mean, I was just sort of I hadn't 

thought of in terms of I was looking for, you 

know, to see if she'd been injured. I mean, I 

hadn't thought of the process of going to the DCYF, 

or whatever. 

No, but he had, right? He asked you directly, 

should I report the bruises? 

Yeah. 

Right. 

Yeah. 

And it was -- it was in the context of that 

conversation that you and he pulled down Kassidy's 

diaper at least halfway, right? 

Less than halfway. 

Well, you pull it down, right? 

It was on real tight, so it didn't go down very 

far. 

Okay. 

right? 

Right. 

But you were looking for hidden bruises, 

That's correct. 
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During that time he would have -- if he was 

observant, he would have been looking for something 

like that. 

Right. If he was observant, if he truly had a 

concern, then he would have been able to find those 

bruises all by himself, right? 

I know he was obviously concerned. 

Let me just ask the question, okay? 

questions. 

Okay. Sorry. 

All right. Is that okay? 

Could you try it again? 

Yeah. 

All right. 

Answer the 

He could have changed that diaper all by himself, 

made those observations all by himself, right? 

He could have. 

But on this particular day, and it's about two 

weeks before the death? 

Well, actually, I'm not that clear on the time, 

timing. I wasn't keeping notes. 

He made a point of bringing the child over to you 

so that you also would take a look? 

No. 
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I mean, he would have been responsible for changing 

that child's diaper day in and day out? 

I could speculate. 

Right. I mean, he would know by himself whether or 

not there were bruises on the child's buttock, or 

leg, or waist area, right? 

Are you asking me to draw that conclusion? 

He didn't need your eyes. 

child's diaper, right? 

I mean, he changes the 

Jen could have been changing it. 

Jen could have been changing it, too, I suppose, 

you're right, but when he was the care taker of 

that child, one of his responsibilities would be to 

take that diaper off, clean that child, and place 

another diaper on her, right? 

Figuring that he baby-sat the child for more than a 

diaper-changing period of time, I would say that's 

a correct assumption. I mean, during the -- I 

mean, he probably baby-sat her for like six hours 

at a time. I don't know. He baby-sat her all 

morning, so that he would have changed the diaper. 
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THE COURT: He told that to Jeffe? 

MR. BROWN: Yeah. And this is on his experience as 

a school teacher. He is not an expert on 

defensive-flinching behavior. And I think just getting 

5 into this line of questioning is just going to cause 

6 confusion, because he insists he is not an expert. And on 

7 his very limited experience, he said he didn't see that, 

8 and so he didn't recommend that he -- he didn't make any 

9 recommendations to Jeffe to report anything. 

10 

11 

MR. SISTI: 

MR. BROWN: 

So what's the objection? 

The objection is that it's irrelevant, 

12 because it would cause the jury to become confused, 

13 because he's not an expert on ---

14 MR. SISTI: I haven't qualified him as an expert. 

15 I'm merely asking on cross-examination what he meant, what 

16 his words mean, and to describe those particular words for 

17 the jury, that's all. I mean, he wrote it down. He 

18 described it for the police like that, and I'm merely 

19 

20 

21 

22 

asking him to describe what I'm sorry. 

THE COURT: I'm sorry. 

MR. SISTI: I'm merely asking him to describe what 

that means in English for the jury. It's an observation 

23 in a foreign language that he can now clarify for the 

24 jury. 
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All right. But you took a look independently and 

saw nothing? 

Yeah. He came over to show me the bruise marks on 

the face. So ---

And it was your opinion two weeks prior to 

Kassidy's death that there were no defensive 

reactions to this treatment. Now, what does that 

mean? 

Well, I'm not an expert on that sort of stuff. 

I know, but you wrote it down. 

Okay. 

Yeah. 

Okay. 

What does that mean to me? 

If a child is 

MR. BROWN: I object, your Honor. 

THE COURT: Could I see counsel, please? 

19 [The following is a discussion at the bench] . 

20 

21 

MR. BROWN: Yeah, Mr. Pierce wrote this statement 

that after he looked at the diaper and saw or looked 

22 over the child, he commented to Jeffe that he didn't see 

23 protective-flinching behavior or defensive reactions to 

24 this treatment. 
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hands up like that. There's a whole behavioral 

range of -- of behaviors that you could associate 

with a child that's behaving abnormally. 

seemed perfectly comfortable. 

But she 

So that would have -- that would been within two 

weeks of her death? 

MR. BROWN: Objection. 

THE WITNESS: Not within 

THE COURT: Basis? 

MR. BROWN: It's a mischaracterization of the 10 

11 testimony. He's already testified he's not clear on when 

12 that incident occurred. 

13 

14 

15 

THE COURT: 

MR. SISTI: 

THE WITNESS: 

Overruled. 

Thank you. 

You said it was then. I would say 

16 around two weeks. 

17 [By Mr. Sisti]: 

18 Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

Okay. Around two weeks prior to her death ---

Uh-huh. 

-- that was your observation, right? 

Yeah. 

And that's what your words mean in your statement 

that you just explained to the jury, the flinching, 

the non-flinching behavior, and that sort of stuff, 
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1 THE COURT: I mean, I think he described to Jeffe 

2 Marshall the reason why he thinks he shouldn't report, and 

3 used certain words, because he used words that he may not 

4 appreciate the expert meaning of doesn't mean they can't 

5 cross him. They're not going to use him as an expert. 

6 They're going to ask him about his statements, so I'll 

7 allow it. 

8 MR. SISTI: Thank you. 

9 [End bench conference] 

10 [By Mr. Sisti]: 

11 Q 

12 

13 

14 

15 

16 

17 

18 A 

19 

20 

21 

22 

23 

24 

Okay. Let me ask this again. Upon examining the 

child, that you came to the conclusion that there 

was no showing of protective-flinching behavior and 

defense -- nor were there defensive reactions to 

mistreatment, in your experience. Can you 

explain -- explain what that means, In your words, 

to the jury. In English now, okay? 

Okay. Well, if a child's been hit or something, 

sometimes they, you know, they'll be afraid of 

things. They'll be afraid of people, and 

they'll -- maybe afraid of strangers, afraid of men 

or something. I've seen it before. They'll go 

like this, you know. They'll be afraid. You can 

see fear. They might hold their arms up, their 
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3 
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his home? 

MR. BROWN: 

THE COURT: 

Objection. 

Sustained. 
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4 [By Mr. Sisti]: 

5 Q 

6 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

17 

18 A 

19 

20 Q 

21 

22 A 

23 Q 

24 A 

The one thing we know for sure, though, is that two 

weeks before the death, you examined her, right? 

I said around two weeks. 

Okay. 

Okay. 

I'm sorry, I'm not trying to ---

-- we're not trying to force two weeks. 

Okay. 

A little more or a little less. Around two weeks 

Around two weeks. 

before her death, you examined her, and you came 

to your own conclusions with regard to this child, 

right? 

I don't now if I I think it was sort of a 

question mark. 

Well, the question mark was Jeffe Marshall saying 

should I report this to protective services, right? 

That was the question. 

And your answer was? 

I didn't -- no, I didn't see all the other signs. 
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right? 

I had just explained what the flinching behavior 

meant when I wrote it on this piece of paper they 

gave me In the police station. 

Some bruises you observed on the child, and do you 

know whether or not -- do you have any knowledge as 

to whether or not Kassidy fell easily, or fell over 

at the Marshall home? 

I wrote that on the witness statement. 

direct knowledge of that. 

You have no direct knowledge of that? 

No. 

I have no 

Were you given some information by Jeffe Marshall 

himself? 

Yeah. 

As a result of the information that Jeffe Marshall 

gave you, did you conclude that Kassidy had fallen 

at his house? 

MR_ BROWN: 

THE COURT: 

Objection. 

Sustained. 

21 [By Mr. Sisti]: 

22 

23 

24 

Q As a direct result of the information that Jeffe 

Marshall gave you, did you come to an understanding 

as to whether or not Kassidy was having problems at 
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1 Q So are you an expert 

2 A No. 

3 Q in the field? 

4 A No. 

5 Q Beyond that experience teaching in special 

6 education, do you have any other experience in 

7 studying flinching behaviors by children? 

8 A No. 

9 Q And because you didn't see this flinching by 

10 Kassidy, what was your recommendation to Jeffe 

11 Marshall? 

12 A No. There was a lot ~ ~ there are other behavioral I 
13 components that would have -- that I was kind of 

14 looking for, or it wasn't just the lack of this one 

15 behavior. It was just an unease, or something like 

16 that. 

17 Q Thank you. 

18 A Okay. 

19 
?J 

MR. SISTI: I have nothing further. Thank you, Mr. 

20 Pierce. 

21 THE COURT: Thank you, sir. You may step down. 

22 MR. BROWN: May we approach? 

23 THE COURT: Sure. 

24 [The following is a discussion at the bench] . 
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1 

2 

Q 

3 A 

4 Q 

5 

6 

7 

8 

9 

10 

A 

Q 

And that two days before the child's death, you 

witnessed the child fallout of the truck? 

Roughly two days before. 

And you can't say whether she's fallen times 

before, or how many times before or any times 

before? 

I have no direct knowledge of that. 

No direct. 

MR. SISTI: Thank you, very much, Mr. Pierce. 
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THE COURT: Mr. Brown. Hold on just a minute, sir, 

11 we may have a few more questions for you. 

12 THE WITNESS: Oh, okay. 

13 A REDIRECT EXAMINATION [By Mr. Brown]: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Mr. Pierce, I want to follow up on this 

protective-flinching behavior. 

Okay. 

All right. Where did you learn that term? 

I was working for the County of Los Angles, and I 

had a special ed. class, and I had a small child 

who exhibited that behavior, and that's where the 

phrase protective-flinching behavior, that's 

something I created at that moment. 

You wrote it in your statement to the police? 

Yeah, that's not a term, or anything. 
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1 Please, again, I'm going to tell you this, and I'm 

2 gOlng to emphasize it quite a bit, because we have the 

3 weekend to get through. I know that, because of the 

4 nature of this case, it's difficult not to be able to talk 

5 to anybody about your feelings, your thoughts, your 

observations. It's very important that you don't talk 

about this with anybody. I know, I'm sure all of you 

6 

7 

8 probably tell your spouses everything. You cannot talk to 

9 your spouse about this case until you've reached a 

10 verdict, then you can tell them whatever you want to. But 

11 it's very important, and I'm emphasizing this, because we 

12 have two days to get through, that you do not talk about 

13 this case with anybody; that you do not decide the case 

14 yet until you've heard all the evidence; and that you make 

15 sure for two days that you keep yourself away from any 

16 news stories or other information about this case. If 

17 something happens inadvertently, again, let the bailiff 

18 know in the morning, and we'll discuss it. 

19 

20 

21 

22 

23 

We will see you again at nine o'clock on Monday 

morning. So come at quarter of nine. And we will excuse 

them. We're going to take a short break for a moment, and 

I'll be back with the lawyers. Thank you. 

THE BAILIFF: All rise for the jury, please. 

24 [Jury excused at 2:25:50 P.M.]. 
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1 MR. BROWN: We've got no one in the wings. Our 

2 witness wasn't as long-winded as we thought he'd be. 

3 

4 not? 

5 

6 

7 

THE COURT: 

MR. BROWN: 

THE COURT: 

MR. BROWN: 

Is there anyone you can get here or 

In a timely manner, probably not. 

Okay. 

I have an idea that we talked about, 

8 that we can take up the redaction issue this afternoon. 

9 Sorry. 

10 THE COURT: That's all right. 

11 [Pause in proceedings] . 

12 

13 

MR. BROWN: 

THE COURT: 

But that juror has to speak to you 

Okay. 

14 [End bench conference] . 

15 

16 

THE COURT: All right. 

going to break for the day. 

Ladies and gentlemen, we're 

And the reason is twofold. 

17 First of all, we can't always predict, as I said, we don't 

18 have a dress rehearsal for this, how fast or slow the 

19 

20 

21 

witnesses may take. So we are going to end for the day 

early today. There are also some other legal matters that 

I need to take up with the lawyers. So we're going to use 

22 the time that we have today to do that instead of 

23 interrupting the flow of a different trial day. So I 

24 think it will be an efficient use of our time. 
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1 MR. RUEL: I had no discussion with him about this 

2 case, or anything else. 

3 

4 

THE COURT: 

MR. RUEL: 

Okay. 

I ran into him working at the Home Depot 

5 where I work. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the 

THE COURT: Do you know him? 

MR. RUEL: No. 

THE COURT: Okay. You just happened to see him at 

Home Depot? 

MR. RUEL: I've waited on him before. 

THE COURT: Okay. 

MR. RUEL: But that's basically as far as it went. 

THE COURT: Okay. 

MR. RUEL: I just wanted to go out and let somebody 

know right up front that I have seen him before. 

THE COURT: Okay. I don't think it's going to be a 

problem. Let me just ask you a couple more questions. 

MR. RUEL: Fine. 

THE COURT: You work at Home Depot? 

MR. RUEL: Yes. 

THE COURT: And how many times do you think you've 

waited on him, if you can remember? 

MR. RUEL: Two or three. 

THE COURT: Okay. And over what period of time? 
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1 [The following proceedings is in chambers] . 

2 

3 

4 

5 

THE COURT: Okay, Norman. All set for the juror. 

Could you bring the juror in? Good afternoon. 

MR. RUEL: Good afternoon, your Honor. 

THE COURT: Why don't you just have a seat right 

6 over there. 

7 

8 

9 

MR. RUEL: Okay. 

THE COURT: Thank you. 

MR. RUEL: I think I should report this to you, 

10 that I have met the previous ---

11 THE COURT: Okay, wait. Stop. Before you keep 

12 going, I have to have you state your name, because we're 

13 taking a record. 

14 MR. RUEL: My name is Robert Ruel. 

15 THE COURT: Okay. And you're juror number 10? 

16 MR. RUEL: Yes. 

17 THE COURT: Okay. Tell me what the problem lS. 

18 MR. RUEL: I have met the last witness before. 

19 THE COURT: Okay. 

20 MR. RUEL: I didn't realize that - - -

21 THE COURT: It happens all the time. 

22 MR. RUEL: - - until - - until he just came through 

23 the door. 

24 THE COURT: Okay. 
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lIDO-percent sure it won't be a problem, and we will let 

2 you know if it is. 

3 MR. RUEL: All right. One thing I do have a 

4 concern with, though. 

5 THE COURT: Okay. 

6 MR. RUEL: I am scheduled to work Saturday and 

7 Sunday of this weekend. 

8 THE COURT: Okay. 

9 MR. RUEL: With this thing going on, would I be 

10 wise to go out and call them and ask or request some time 

11 off, so I wasn't in contact with anybody? 

12 THE COURT: You know, I don't think you need to do I 
13 that as long I mean, if you would feel more comfortable 

14 I would -- I would encourage you to do it, and we would 

15 support you and give you vouchers. And, you know, if you 

16 need the clerk to make a call to make it easier for you, 

17 we could do that. But I don't want you to worry about it. 

18 If you happen to see somebody you recognize, you have 

19 someone you recognize, you have someone else wait on them, 

20 or don't talk about the case. I think that if you follow 

21 those rules, you should be okay. 

22 MR. RUEL: Okay. Great. 

23 THE COURT: Okay. 

24 MR. RUEL: All right. 
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MR. RUEL: In the last two or three months. 

THE COURT: Okay. And did you have any 

conversations with him about anything other than his 

purchases? 

MR. RUEL: No. 

THE COURT: Okay. 

MR. RUEL: That was it. 

THE COURT: Okay. And do you think that because of 

this contact, you're gonna this contact, that you 

10 already have an impression about his credibility or not? 

11 MR. RUEL: No, I don't. 

12 THE COURT: Okay. 

13 MR. RUEL: But I did want to report it to somebody 

14 

15 THE COURT: Yup. 

16 MR. RUEL: - - that I had seen him before. 

17 THE COURT: Okay. And that's great. I mean, the 

18 great thing is that the lawyers actually like to hear 

19 about these. We get these reports throughout jury trials, 

20 because it makes them understand and appreciate how 

21 conscientious the jury is. So I want to thank you. I 

22 think it was absolutely the right thing to do. 

23 

24 

MR. RUEL: 

THE COURT: 

Okay. 

I'm going to let them know. I'm almost 



------------------------------------ ~~~---~--~-~-~~-

203 

1 also offered not to work on Saturday and Sunday so that he 

2 doesn't run into anybody else. But I told him that that 

3 was up to him, that if he needed our support with his 

4 employer, we'd certainly support him, but that as long as 

5 he just had someone else wait on people that he might 

6 recognize, that he should be okay. So I don't think 

7 there's a problem unless anybody else has a concern. 

8 Okay. 

9 

10 

11 

12 

MR. CRONHEIM: Thank you, judge. 

MR. SISTI: Yeah, we don't have a problem. 

MR. CRONHEIM: That's fine. 

THE COURT: Okay. Great. Now, we're going to take 

13 up -- take some time so we can take up the issue of 

14 redaction of the defendant's statement, is that right? 

15 

16 

17 

MR. CRONHEIM: Yes. 

THE COURT: Okay. 

MR. DELKER: I do. 

Correct, your Honor. 

Someone have a copy for me? 

We may be quicker than we had 

18 thought, because we may have some more agreement on some 

19 of these issues. 

20 

21 

THE COURT: 

MR. DELKER: 

Okay. 

I think there were about six issues 

22 that I had flagged from our discussion where we hadn't 

23 been able to come to an agreement. I just -- we'll sort 

24 of go through them and see where we're at at this point in 
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THE COURT: Great. Thanks a lot. 

MR. RUEL: Okay. Thank you. 

THE COURT: We'll see you on Monday. 

MR. RUEL: Thank you, your Honor. 

THE COURT: Okay. Have a good weekend. 

MR. RUEL: I'm going to try. Thanks. 

THE COURT: Okay. 

8 [End in-chambers discussion with juror] . 

9 [The following is in the courtroom with counsel] 

10 

11 

THE COURT: Okay. Before we get to the redaction, 

let me just tell you that a juror wanted to see me. I 

12 always have heart failure when that happens, but it 

13 doesn't seem like much of a problem, but I'll let you know 

14 and you can tell me whether you want me to ask more 

15 questions of him on Monday. After the last witness 

16 testified, he indicated that he recognized him because 

17 within the past two months he's waited on him two or three 

18 

19 

20 

times at Home Depot, which is where he works. He doesn't 

know him, he's never met him before, just recognized his 

face from having worked at the Home Depot. He had formed 

21 no impression about his credibility, one way or the other, 

22 having waited on him two or three times. He said the only 

23 thing they talked about was the purchases, and that was 

24 it. So he wanted to make sure we knew about that. He 





1 the trial. 

2 

3 

THE COURT: 

MR. DELKER: 

4 transcript. 

Okay. 

The first one 1S on page S4 of the 

5 

6 

THE COURT: Okay. 

MR. DELKER: It is the third answer that the 

7 defendant gives there starting "And get her to say all 

8 kinds of shi t, etcetera." 

204 

9 THE COURT: Okay. Hold on, Mr. Cronheim has his 

10 hand up. 

11 

12 

13 

14 

15 

16 

MR. CRONHEIM: We agree. 

MR. DELKER: Okay. 

THE COURT: Okay. 

MR. DELKER: So that can be redacted. 

MR. CRONHEIM: Right. 

MR. DELKER: This makes it very easy. 

Okay. 

This next 

17 one is -- I think we've got it actually, I think this 

18 one, we agree to in light of the Court's ruling now. 

19 

20 

THE COURT: 

MR. DELKER: 

Okay. 

The next one, so we're clear, is 

21 starting on page 78 -- no, I'm sorry, this 1S the 

22 

23 

24 

Moonlight Reader stuff. We had already agreed to that 

before. Starting on page 79, about -- it's after the 

defendant's third response. It starts: We had talked 
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1 earlier. I think you -- we touched on you and Amanda. 

2 And then over the course of the next page, until 80, 

3 starting with the second-to-the-last line, how well 

4 well, how about did you ever choke her? So in other 

5 words, starting at L.M., which is Lance McLeish, we would 

6 agree I think it's our position now, in light of the 

7 Court's ruling, from that line, that should be redacted 

8 

9 

10 

down to the defendant's response on page 80. He says, 

"I'm trying. 

or anything?" 

Can you get more specific like when, where, 

That should all be redacted to that point. 

11 And then what should not be redacted, it's our position, 

12 is the question, "Well, how about did you ever choke her?" 

13 The defendant's response is: No. Then top of the next 

14 page, 81, it's Rick LeClair says, "That's pretty 

15 

16 

specific." And then the defendant's response "Yeah, 

that's very specific. No. " We would want those four 

17 lines in, and then begin redacting with "Did you ever 

18 assault her?" 

19 MR. CRONHEIM: It lS our view those should also be 

20 redacted, because the focus of this is Chad being pushed 

21 on the McDonald's party, which is the middle of the page. 

22 And that's being excluded. And it would be our view that 

23 though there is ambiguity in the question, it really is in 

24 reference to, when you read the whole thing, to that 
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McDonald's issue and not a generic question. Though it 

might be read that way: Did you ever choke her? This is 

an interview where Chad was considerably pushed. By my 

4 memory, in this interview he's already been told that he 

5 is Kassidy's killer by the police, and this is part of the 

6 

7 

process of push. And I think that it is far more 

prejudicial than probative. It is too great a risk with 

8 that kind of ambiguous circumstance to allow that to come 

9 in, in light of the simple-assault charge, which is 

10 pending. 

11 

12 

THE COURT: 

MR. DELKER: 

Okay. Go ahead, Mr. Delker. 

I think reading the entire passage 

13 starting with the beginning of the redaction, it's clear 

14 from the context of this that they're asking about 

15 physical -- anything physical between the defendant and 

16 Amanda. The information they had, the specific 

17 information they had at the time was about the 

18 McDonald's -- an episode that happened at the McDonald's 

19 

20 

21 

22 

23 

24 

party. But they're -- I think the entire context, they're 

looking for anything. And the question is very broad. 

How about did you ever choke her. And he doesn't say, 

yeah, I did last night. But I don't know what you're 

talking about the McDonald's party. His answer is no. 

That's pretty specific. No. You know, if he had -- was 
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1 thinking about the McDonald's party, he could have said: 

2 Well, yeah, it was last night, but not I don't know 

3 what you're talking about with respect to McDonald's. 

4 

5 

6 

THE COURT: Okay. I think I agree with the State's 

interpretation of those two pages. They're talking about 

a bunch of things. They do get specific about McDonald's, 

7 and the response -- the new question's well, how did you 

8 ever choke her is more broad than being specific about 

9 

10 

McDonald's. 

position. 

So I'll redact it consistent with the State's 

So can you tell me so I can -- can I keep this 

11 copy? 

12 MR. DELKER: Yes, your Honor. 

13 THE COURT: Okay. Can I 

14 MR. DELKER: Actually, I'm looking at it. I may 

15 sort of slightly revise a request, only to put it in a 

16 little bit of context, because I don't think it's going to 

17 be clear what they're talking about; how about did you 

18 ever choke her, who they're referring to, we redact. I 

19 guess I would ask that we have Lance -- Lance McCleish's 

20 first question, which is "We had talked earlier, and I 

21 think we touched on you and Amanda." I think that line is 

22 important to set in context to make sure it's clear __ _ 

23 

24 

MR. CRONHEIM: 

MR. DELKER: 

Where is it? 

we're talking about the children. 
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1 So I'm talking about the first line. 

2 

3 

MR. CRONHEIM: 

MR. DELKER: 

Which line? 

Page 79 I'm sorry, not the first 

4 line, it's the seventh exchange. 

5 THE COURT: Yeah, that's -- that makes sense. I 

6 mean, if defense wants Mr. Evans' response, that one line, 

7 

8 

9 

10 

we can include that, as well. 

Cronheim, or does it matter? 

You would like that, Mr. 

We're talking about 

MR. CRONHEIM: Right, I understand. No, I don't 

think I think without giving up the objection that we 

11 have on the record 

12 

13 

14 

THE COURT: Right. Right. 

MR. CRONHEIM: and accepting the Court's ruling, 

I do think that it makes sense. We talked earlier, and I 

15 think we touched on you and Amanda. 

16 

17 

THE COURT: Okay. 

MR. CRONHEIM: Then going well, how about did you 

18 ever choke her makes sense. 

19 

20 

THE COURT: 

MR. DELKER: 

Okay. 

And then I would propose, just so 

21 we're clear and all on the same page, redacting from page 

22 81, from the third line, starting -- starting the 

23 redaction with Rick LeClair saying "Did you ever assault 

24 her?" Redact the rest of that page, and redact all of the 
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1 next page, which is referring to the stuff about the 

2 McDonald's party. 

3 

4 

THE COURT: Okay. 

MR. CRONHEIM: And I think we would start then the 

5 second line of 83. 

6 MR. DELKER: Okay. Where I was going to just start 

7 it at the top of 83, why don't we -- okay, I see. 

8 THE COURT: Yeah. So we start with 111 want to talk 

9 about Kassidy now. 11 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

you. 

MR. DELKER: Okay. That's fine. 

THE COURT: Okay. 

MR. DELKER: The next issue was on page 85. 

THE COURT: Looks like there's a hand raised behind 

MR. CRONHEIM: We agree. 

MR. DELKER: Okay. 

MR. CRONHEIM: I didn't mean to interrupt. 

THE COURT: No, no, that's fine. 

MR. CRONHEIM: But we have agreement. 

THE COURT: Yup. 

MR. DELKER: Okay. I think the next one, just so 

22 we're all clear, the next one we had an issue on, before 

23 we -- before we discuss this, was on page 89. And we had 

24 a disagreement, because we didn't know what the Court's 
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1 ruling would be with respect to other abuse on Amanda. 

2 The defendant's last response on the bottom of that page, 

3 I would propose redacting one, two, three, four, five, six 

4 lines up to the line that starts: There again, there's no 

5 way, period. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

two, 

sixth 

THE 

MR. 

THE 

MR. 

THE 

MR. 

THE 

MR. 

three, 

one. 

THE 

MR. 

COURT: 

DELKER: 

COURT: 

DELKER: 

COURT: 

DELKER: 

COURT: 

DELKER: 

four, 

COURT: 

DELKER: 

Okay. What page 

And then 

What page are you on now? 

I'm sorry, page 89. 

And this is his last answer? 

Last answer starts: But I certainly 

Yeah. 

And I would propose redacting one, 

five, five lines, and then part of the 

Okay. 

There again, there's no way, period. 

19 And then so we'll start: So to answer your question. 

20 

21 

22 

23 

24 

THE COURT: Okay. Right. Right. 

MR. CRONHEIM: Right. That's what we suggested, 

and we agree. And we thank the State. 

THE COURT: Okay. Great. 

MR. DELKER: Okay. The next one is on page 117. I 
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1 think the issue here has to do with either side can figure 

2 

3 

4 

5 

out how to do this so it makes sense. And so we're hoping 

for some insight. Page one ---

THE COURT: If you guys, can't 

MR. DELKER: At page 117, I think we had an 

6 agreement that there would be a redaction starting with 

7 

8 

9 

10 

Rick LeClair's third answer. You have you have a wife. 

There's a lot of stress. You can snap. Begin with that 

response. We, I think, agree that this has to do with 

being a good father stuff. He goes on -- he goes down to: 

11 Yeah, did Brent sit there and cry when you were showing 

12 affection to mom? The defendant says: Yeah, at first. 

13 And then this is where the problem becomes -- comes in. 

14 Rick LeClair asks the question "And what did you do?" You 

15 grabbed him by the throat, too -- and tell him -- I'm 

16 sorry. "You grabbed him by the throat, too, and tell him, 

17 no, this is not the way you behave, put him in the 

18 corner?" And the defendant says -- the defendant's answer 

19 to that question is "I didn't say anything about grabbing 

20 

21 

her throat, whatever. I simply -- the only times that 

happened is when she said no to Amanda." Now, his -- his 

22 answer is not responsive to the question, but I think his 

23 

24 

answer is very probative. So that's proper. 

THE COURT: Well, I think -- I mean, it seems to me 
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1 that when you read this in context, that Rick LeClair is 

2 saying -- they first talk about Kassidy being jealous. 

3 

4 

And then Mr. Evans says "You don't think Brent was? He 

was a mama's little boy." And then Rick LeClair says "You 

5 grabbed him by the throat, too, and tell him, no, this is 

6 

7 

8 

9 

10 

not the way you behave"? So I think the two is what 

prompts Mr. Evans to decide to talk about Amanda. Not 

that he's slipped off. So I'm not sure the context is as 

necessary as the State suggests. What would you propose 

to redact and leave in? I mean, it's as if -- the way I 

11 read it, it's as if the defendant is saying, you know, you 

12 just said, too, and I never told you that I grabbed 

13 

14 

Kassidy by the throat. Am I am I wrong about -- about 

that? I mean, I'm sure I don't know what was in the 

15 defendant's mind at the time he answered it, but that's 

16 how it appears from the transcript. 

17 

18 

19 

MR. DELKER: Right. But what he's -- I mean, I 

guess I interpreted it differently. I interpret his 

answer as saying -- you know, he's asking about whether he 

20 grabbed Brent's throat, and the defendant said "I didn't 

21 say anything about grabbing Kassidy's throat." And then 

22 he goes -- what's more important is the next line, which 

23 

24 

is: I simply -- "The only time that happened is when she 

said no to Amanda." So he -- he basically is admitting 



1 that he did grab Kassidy by the throat. 

2 MR. CRONHEIM: I don't read it that way at all. 

3 THE COURT: And what would you propose, Mr. 

4 Cronheim? 

5 

6 

7 

8 

MR. CRONHEIM: Deleting it as 

THE COURT: Deleting the whole answer? 

MR. CRONHEIM: Yes. 

THE COURT: I think we leave the answer in, but 

9 take the rest of it out. 

10 MR. SISTI: I hate to pipe In here, because you 

11 folks are doing so well, but it is ambiguous, because 

213 

12 LeClair gives two options. If you'll see the last -- the 

13 last area that we agree on is "And what did you do, you 

14 grabbed him by the throat, too, and tell him no, this is 

15 not the way you behave, put him in the corner?" 

16 

17 

18 

19 

THE COURT: 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Put him in the corner, right. 

Well, it could be throat or corner. 

Right. Right. 

All right. So, I mean, I think it's a 

20 very dangerous answer. 

21 

22 

THE COURT: 

MR. SISTI: 

Right. 

And Chad could be reacting and saying 

23 that, yes, he would put the child In the corner 

24 THE COURT: In the corner. 
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1 MR. SISTI: - - only when Amanda didn't react 

2 properly. 

3 THE COURT: Right. 

4 MR. SISTI: So I think that that should be 

5 redacted. 

6 MR. DELKER: Perhaps in light of this discussion, 

7 we change our position with respect to redacting this 

8 whole thing and propose just keep it all in so that the 

9 jury can hear what the entire context of the exchange was. 

10 You know, it does have the defendant saying he doesn't 

11 you know, he treated -- what did he say, he says "Call my 

12 wife right now, ask her if I ever hit one of those other 

13 

14 

15 

16 

17 

18 

two kids. Just do that for me." And then later on he 

says "Brent wasn't my child. I didn't beat him. I raised 

him as my own." I mean, that's -- that's helpful to the 

defendant. We wanted it out. 

THE COURT: Okay. I think we either leave it all 

in or leave it out. And I don't see a reason why to keep 

19 it all out. 

MR. DELKER: So I guess we keep it in. 20 

21 MR. CRONHEIM: I apologize, but I'm a little 

22 confused. 

23 THE COURT: No, I think I agree that if we just 

24 left Mr. Evans' answer in at the bottom of the page, which 
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1 is what the State originally asked for, that the question 

2 before it is too ambiguous. 

3 

4 

MR. CRONHEIM: Right. I agree. 

THE COURT: So the State then proposed that let's 

5 not redact anything off of this page, therefore, we've got 

6 in some helpful information on the defense side. 

7 MR. CRONHEIM: So the State's view is, because it 

8 is ambiguous, and we can't get it in, let's put in this 

9 other irrelevant stuff to get in ambiguous stuff? I think 

10 the whole thing ought to go out. 

11 

12 didn't 

THE COURT: Well, I guess I presumed that the State 

it was the State that didn't want this 

13 irrelevant information in, because it tends to help the 

14 

15 

defense. But maybe you feel differently. 

MR. CRONHEIM: I think our ---

16 [Pause in proceedi ngs 1 . 

17 

18 

THE COURT: Okay. 

MR. CRONHEIM: Our view is the cleanest way of 

19 doing it is redacting -- and so the Court understands, 

20 we've had a number of conversations about redaction ---

THE COURT: Sure. 21 

22 MR. CRONHEIM: 

23 agreement. 

24 THE COURT: Yeah. 

in an effort to try to get 

I think you've come a long way. 
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1 MR. CRONHEIM: So our view would be on page 117, 

2 where it has what is I presume on your copy the word 

3 "redact" and an arrow going down? 

4 

5 

6 

MR. DELKER: No, she has a completely clean copy. 

THE COURT: No, I just have the full copy. 

MR. CRONHEIM: Oh, okay. I would propose that from 

7 Chad's answer, yes, which is the fourth response on page 

8 117 

9 THE COURT: Right. 

10 

11 

12 

13 

14 

MR. CRONHEIM: that we redact then everything to 

the bottom of that page. So that it would read: There's 

no reason you didn't go to day care. Black and blues. 

Yes. And then it starts in an understandable and 

consistent way: And let me and let me -- what the hell 

15 kind of father would bring up a kid -- I think that that 

16 

17 

is a sensible way of dealing with this. And it just goes 

right to the faucet thing. So it goes from day care to 

18 faucet. 

19 THE COURT: Okay. I think that as long as the 

20 context is clear, that it lS relevant for the jury to see 

21 this entire page. So I'm going to allow it in. But I 

22 would agree that if we attempted to redact some of it, the 

23 whole thing would have to come out. 

24 MR. DELKER: We think the last issue that we had 
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1 disagreement on was how to end it. And my understanding 

2 from the defense is that they would want to end ---

3 

4 

5 

MR. CRONHEIM: Can I interrupt for a minute ---

THE COURT: Sure. 

MR. CRONHEIM: because I'm not sure we have an 

6 agreement on page 120 as to what we're doing. 

THE COURT: Oh, okay. 7 

8 

9 

MR. CRONHEIM: Sorry, 120. So just we're following 

in the order of pages. We're deleting the sentence that 

10 says "You want to look, okay, this guy's got a record." 

11 

12 

THE COURT: Wait. Hold on a second. 

MR. CRONHEIM: I'm sorry. It's a three-line 

13 response about five-eights of the page way down on 120. 

14 

15 

THE COURT: Yup. What does it say? 

MR. CRONHEIM: There's a reference to a record. 

16 think the State's -- we had talked about deleting that 

17 sentence, or maybe you don't have -- does she have it on 

18 her ---

I 

19 MR. DELKER: The line starts: No. Fuck it, I want 

20 a lawyer. That's the response we're talking about. 

21 THE COURT: Yeah. Okay. 

22 MR. DELKER: I t.hink we're in agreement.. 

23 THE COURT: Okay. 

24 MR. DELKER: Okay. I t.hink we're In agreement.. 
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1 Just so we're clear, we agree to redact the last sentence 

2 which starts "You want to -- hey, look, this guy's got a 

3 

4 

5 

record. Fucking pin it on him. Everybody else is, you 

know. " We agree that should be redacted. 

THE COURT: And does the defense agree that the 

6 rest of the sentence comes in? 

7 [Pause in proceedings - counsel conferring]. 

MR. SISTI: Where are we on this thing now? 

THE COURT: Page 120. 

MR. SISTI: All right. 

THE COURT: Mr. Evans' response "No, fuck it, I 

just want a lawyer. I don't want to talk to anyone any 

8 

9 

10 

11 

12 

13 more." The State agrees that the last sentence should 

14 come out, and I just want make sure that's 

15 

16 out. 

17 

18 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

I think the whole thing should come 

Yeah, I do, too. 

Yeah. I mean, you know, you're kind of 

19 tempting the Doyle v. Ohio stuff around in there. 

20 even if -- we're just talking about redaction, not 

21 suppression, but, still, I mean, we're talking about stuff 

22 that's obviously prejudicial 

23 

24 

THE COURT: 

MR. SISTI: 

Yeah. 

-- and could be read differently. 
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1 MR. DELKER: I guess we object because that he's 

2 not in custody, he doesn't have any Miranda right to 

3 

4 

invoke at this point. He walks out of that -- that police 

station that day, isn't arrested for another week. He has 

5 no Miranda rights to invoke, and I think, unfortunately, 

6 I'm not going to be able to cite a case for you, but my 

7 understanding of the law is that where there are not 

8 Miranda rights to invoke, a reference to the defendant's 

9 refusal to talk to the police is admissible. 

10 MR. SISTI: Well, the man already talked 120 pages. 

11 I mean, what we're -- what we're getting at now is a fair 

12 redaction of the statement. So we haven't been talking 

13 I don't think we've couched any of these arguments 

14 constitutionally. It's not what we we're engaging in 

15 here. We were talking about a fair redaction of the 

16 record. And it would be a fair redaction to take that 

17 section right out. 

18 

19 

20 

THE COURT: And why? 

MR. SISTI: Why? Because it's obviously 

prejudicial. It's obviously out of context. The Jury can 

21 obviously come to conclusions that would be improper. 

22 What was just cited was, you know, a refusal to speak with 

23 

24 

the police. My, God, he was talking to two police 

officers for two hours, for 120 pages. I mean, that's 
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1 kind of an unfair conclusion to be able to draw at the 

2 end -- at the very end of a statement. 

3 [Pause in proceedings - counsel conferring] 

4 MR. SISTI: I mean, he was told, I mean, I think 

5 the beginning of this thing kind of indicates that he was 

6 told that if he wanted a lawyer, he didn't have to talk. 

7 So he took them at their word and said that. So, I mean, 

8 taking law enforcement at their word and now having that 

9 particular opportunity to turn it on them, I think it's 

10 just an unfair situation after they had their way with him 

11 for 120 pages. 

12 THE COURT: Mr. Delker, anything further? 

13 MR. DELKER: No. I think he didn't have a right to 

14 invoke at that point. I think that's relevant. 

15 THE COURT: Okay. Can I take a look at it Monday, 

16 or were you going to try to prepare these over the 

17 weekend? 

18 MR. DELKER: I wanted to try to get it to a 

19 
J 

transcript person that does these things. 

20 THE COURT: Okay. Why don't you just give me a 

21 break so I can read a couple of cases, and I'll come back 

22 and let you know. But why don't we finish up. 

23 MR. DELKER: I think the last lssue was how to end 

24 this transcript that we have, or how to end the interview 
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1 that we had a disagreement on. My understanding is the 

2 defense wanted to end at the bottom of page 124, where the 

3 defendant says "You come out and said you think I did this 

4 

5 

6 

7 

to this kid. 

to say that. 

You're going to try all night here to get me 

There's no way. I'm not going to say that, 

because I didn't do a damn thing to her. I picked on her 

in a way." That's where they want to end. I think that 

8 it's important to put the remaining four pages in to show 

9 how the interview ends in reality. They basically invite 

10 him back and say -- you know, there's some more exchange 

11 

12 

he has. 

ends. 

It's more to the context of how the interview 

The concern is that the defense will get up in 

13 closing and say they brow beat him for however long this 

14 interview is. And I think when you see the end of the 

15 tape, what happens is it's very low key the way the whole 

16 interview ends. 

17 [Pause in proceedings - counsel conferring] . 

18 

19 

20 

21 

THE COURT: Okay. Mr. Cronheim or Mr. Sisti? 

MR. SISTI: Your Honor, if we can refer back to 

page 9. This is the very foundation of this argument, or 

at least our rational. Forget about argument. I mean, 

22 it's -- it's -- now this would be at almost the very 

23 

24 

beginning of this particular statement. 

takes some time, quite a bit of time. 

This statement 

It starts at 19:10 
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1 and they have it at 10:43 hours P.M., which means 10:43. 

2 So it's over a couple of hours long. But on page 9, he's 

3 given -- he's basically given the rules of engagement 

4 there. And those particular rules are: You have the 

5 absolute right to remain silent, do you understand that? 

6 And he would say: If I don't want to answer a question I 

7 

8 

say no. 

it? Yup. 

They said: That's correct. Do you understand 

Anything you can -- anything you say can and 

9 will be used against you in a court of law, do you 

10 understand that? Yeah. You have the absolute right to 

11 the advice of a lawyer before any questioning and to the 

12 

13 

14 

15 

presence of a lawyer here during questioning. Do you 

understand that? Yeah. 

Well, you know, that's -- that's what they told him 

on page 9 and 10. And he asserted his right. You know, 

16 he's not a law scholar, and he doesn't know the finer 

17 

18 

19 

20 

21 

22 

technicalities of whether he's in custody or not. But the 

Maine State Police certainly told him that let me get 

the exact quote, here. In Maine, in Maine law, we -- by 

statute, we have to investigate all child deaths. The 

Chad state police. This is on page three, your Honor. 

says: Okay. And then Maine State Police go: We go to 

23 the different towns and we come in and assist them with 

24 the investigation. We're involved in this, and, you know, 
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1 as part of the protocol when we interview people, Miranda 

2 is read. Okay? And, you know, even though they tell him 

3 he's not under arrest, they give him the rights that 

4 they're saying in Maine he's afforded during the course of 

5 

6 

interrogation. And one of those is the absolute right to 

an attorney, and the absolute right to remain silent. He 

7 asserts. 

8 Now, I don't how we can change the Ruel in the 

9 middle of the statement, or actually at the very end of 

10 the statement, but his assertion -- once he assets, your 

11 Honor, I think that's the end. We're asking for a 

12 complete redaction after that, as a matter of due process. 

13 I mean, we're not making a constitutional argument. 

14 

15 

16 

17 

THE COURT: 

MR. SISTI: 

But due process is constitutional. 

I mean, not -- as a matter of due 

process. By that, I mean I'm not depending on classic, 

all right, suppression language. But as a matter of due 

18 process, they set up the rules for this man. 

19 MR. CRONHEIM: I might suggest it's not a fifth 

20 amendment/sixth amendment issue as much as a Part-1, 

21 Article-15 and 14th-amendment issue, because it's a 

contract. These are the rules. This is how we're going 22 

23 to deal with this thing. That was the agreement up front. 

24 And they are bound to do that. 
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THE COURT: Okay. 1 

2 MR. SISTI: Your Honor, I think in New Hampshire we 

3 worked on a case ---

4 

5 

MR. CRONHEIM: 

MR. SISTI: 

State v. Baillageon, your Honor. 

in the early eighties, on a 

6 polygraph where the deal was that there was an up-front 

7 deal with regard to the polygraph and anything that would 

8 have been said during the course of the polygraph, 

9 pre-polygraph examination, post-polygraph examination. I 

10 think it was 1981, and I think the case is State v. 

11 Baillageon. And that's the bottom line. When law 

12 enforcement says something, the defense has a right to 

13 rely upon it. 

14 

15 

16 

THE COURT: 

MR. DELKER: 

THE COURT: 

Okay. Anything further, Mr. Delker? 

No. 

Okay. Let me take a look at that case 

17 and a couple of others, and I'll be back with you shortly. 

18 THE BAILIFF: All right. 

19 [Court recessed at 3:02:20 P.M.] 

20 [Court resumed at 3:53:52 P.M.]. 

21 

22 

THE COURT: Okay. Let me tell you what I'm going 

to do, after looking at this document. First of all, I 

23 did read State v. Baillageon, and the United States 

24 Supreme Court case that it cites. For a couple of reasons 
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1 I think that case is distinguishable, and I'll tell you 

2 why. First of all, I think in State v. Baillageon, the 

3 defendant had already been indicted, and there was a 

4 specific agreement between the police and the defendant's 

5 attorney about what questions would be asked during a 

6 polygraph interview. And the police exceeded that 

7 agreement and attempted to use information obtained in 

8 violation of the agreement. So the Court found two 

9 things, that there was a violation, or probable violation 

10 of the sixth-amendment right to counsel, and a violation 

11 of due process. 

12 In this particular case, the defendant received his 

13 rights, his Miranda rights at the beginning of the 

14 interview. There was no agreement reached between the 

15 defendant and the police about what would happen if those 

16 rights were asserted. The defendant understood what his 

17 rights were, and indicated he understood what his rights 

18 were. In addition, once he indicates he wants to talk to 

19 a lawyer on page 120, the detectives come back in and Mr. 

20 

21 

22 

23 

24 

Evans begins talking to them again after after -- who's 

L.M., McCleish? Detective McCleish? 

MR. DELKER: Yes. 

THE COURT: Indicates that I know you want to get 

out of here now. And then Mr. Evans begins talking with 
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1 the police at that point. I do, however, agree that in 

2 this context, based on the rights that were provided, 

3 though they weren't required to be provided, that it's not 

4 particularly relevant for the jury to hear that the 

5 defendant asked for a lawyer on page 120. So I will agree 

6 to redact that entire portion of Mr. Evans' statement 

7 where he says he wants a lawyer and doesn't want to talk 

8 any more. And then again on page 122, where McCleish 

9 says - - is it 122? 

10 MR. DELKER: I'm sorry, your Honor. 

11 THE COURT: Where he says " I know you want to talk 

12 to a lawyer." 

13 MR. DELKER: I want to make sure that the Court has 

14 the whole record. I don't know if your version - - there 

15 was something that was missing out of the typed 

16 

17 

transcript. 

written in. 

I'm not sure if your version has what was 

I just want to make sure the Court has the 

18 whole thing. 

19 

20 

THE COURT: 

MR. DELKER: 

Okay. 

This lS actually my original mark up 

21 with the added material that I think is in the defense's 

copy. And I guess I'll give the Court that right now. I 22 

23 don't know if the Court's version has it. I just want to 

24 make sure that the Court has it. 
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Okay. 

Starting -- it starts on page 121, 

3 because there's another assertion of his right to a lawyer 

4 that was not transcribed. 

5 THE COURT: Okay. 

6 [Pause in proceedings - counsel conferring] . 

7 THE COURT: Okay. So what I'm going to do is I'm 

8 going to allow everything in except the defendant's 

9 specific assertions of his right to a lawyer, and there's 

10 one point where -- I'm trying to find it again, now. One 

11 of the police officers says "I know you just asked for a 

12 lawyer. " Oh, here it is, on page 125. Matthew Stewart. 

13 And I think that we'll redact "I just talked to Lance 

14 about your conversation, he explains to me that you feel 

15 that you want to consult with an attorney." And we'll 

16 take that out. 

17 MR. DELKER: So, I'm Matt Stewart, I'm a sergeant 

18 from the state police here, okay, period, and then take 

19 the rest of that out? 

20 

21 

22 

THE COURT: Right. And then the new portion you 

showed me where the defendant says: No, I just want to 

leave. I just want to leave or call a lawyer. 

23 [Pause In proceedings - counsel conferring] . 

24 MR. DELKER: That whole -- that whole 
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THE COURT: 

MR. DELKER: 

Right. 

response? 

22~ 

3 THE COURT: And the other thing I'll say for the 

4 record is that I know when the defense first argued to 

5 redact the entire part of 120, their argument was that 

6 there was a due-process violation. But I think I 

7 understood their argument to, notwithstanding that, simply 

8 only want to redact his request for a lawyer, but the 

9 defense wanted much of what he said after that to be 

10 included. Am I right? I know, not all, but much. 

11 MR. CRONHEIM: Because we were shifting as the 

12 redactions rules were created, and so that the record's 

13 clear, our first choice is that everything be redacted 

14 following the assertion of counsel. 

15 THE COURT: Okay. 

16 MR. CRONHEIM: The reason that we're requesting 

17 that without a long repetition is pursuant to Part 1, 

18 Article 15 and 14th amendment of the Constitution. Chad 

19 was given certain rights. It is our view that that 

20 creates the due-process contract. And so the State is 

21 obligated to adhere to those rights. There is reference 

22 to him having rights, and that's part of what we're 

23 scrambling to look at. 

24 THE COURT: Right. Right. 
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1 MR. CRONHEIM: Later on, for instance, I think it's 

2 page 128, and it leads, I think, to some unfairness in 

3 terms of the police claiming to say, yes, there are checks 

4 and balances, and you have all these rights, but we've got 

5 eight pages of not adhering to it. If it is the case that 

6 the Court's view is that much as it is announced to the 

7 jury that he has these rights, and for all intents and 

8 purposes it appears he has these rights, but they're not 

9 legally enforceable because he's not in custody and 

10 indicted for fifth and sixth-amendment reasons, and for 

11 14th amendment, Part 1, Article 15 reasons, it's not a 

12 pre-agreement as with Baillageon. We would request, then, 

13 an instruction, essentially what the Court just said, that 

14 much as the police told him he had these rights, in fact, 

15 he really didn't. The police are allowed to tell him he 

16 has a right to stop, but they're allowed to keep 

questioning him. And so the -- what's functionally is the 17 

18 last nine pages follow. We don't think it's right to 

19 announce it, to make the jury think he has these 

20 opportunities, then have nine pages of taking advantage of 

21 it beyond 120, without explaining to the jury that it was 

22 a myth. 

23 THE COURT: So do you want the assertions left in 

24 there so that 



------,----------,----- -----l 
23 () I 

1 MR. CRONHEIM: No. 

2 THE COURT: Okay. 

3 MR. CRONHEIM: I'm going to sort of take it 

4 position by position so that the record's clear ---

5 THE COURT: Right. 

6 MR. CRONHEIM: -- and that we're clear with you. 

7 Our first position is that ought to end 

8 THE COURT: That it all goes out. 

9 MR. CRONHEIM: -- at what I think is now page 120, 

10 the first assertion of rights. If that's not the case, we 

11 would like an instruction to the effect that -- that it 

12 was offered and is not really true. And, obviously, there 

13 would be some time taken to create ---

14 THE COURT: Right. 

15 MR. CRONHEIM: that instruction. 

16 THE COURT: Yeah. 

17 MR. CRONHEIM: We particularly think that that's 

18 true in light of some of what I think can best be 

19 characterized as self-serving statements on the part of 

20 the police at a point when they know the interview is 

21 going to conclude and they're putting on the record all 

22 these things that are to their benefit. I'm leaving, I 

23 think, a stilted view of what the process really was. I 

24 mean, it is the police that are saying we have a legal 
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1 system with checks and balances, and that's the reason why 

2 

3 

you have lawyers. And they're saylng, these are the 

reasons that you have all these rights. But then they're 

4 not adhering to it from 120 and on. 

5 

6 

THE COURT: Well, okay. And I understand your 

argument. Just so my ruling is clear on the record, I 

7 agree that the -- I understand that your due-process 

8 argument is different from your fifth and sixth-amendment 

9 argument. And in this particular case, I find the 

10 circumstances distinguishable enough for Baillageon that 

11 due process does not prohibit the State from using 

12 anything the defendant said after he indicated he wanted a 

13 lawyer, for a couple of reasons: That there was not 

14 agreement by the government at that time; and, number two, 

15 to the extent that he was informed of his rights, it was 

16 clear he understood them, and after he indicated he wanted 

17 a lawyer, he began the discussions with the officers once 

18 they came back in. I also am willing to give an 

19 instruction on when it's appropriate or necessary to give 

20 Miranda, and then let the parties argue their 

21 interpretation of the reason the police gave them or 

22 and, therefore, or argue why they weren't followed. Okay. 

23 And I let you see that instruction before I do it. 

24 MR. CRONHEIM: Okay. Though I would make the point 
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1 that, at page 10, goiLg through Miranda, and we use the 

2 term loosely, you can stop at any time. They told him 

3 that was the agreement ---

4 

5 

THE COURT: Right. 

MR. CRONHEIM: -- that he could stop at any time. 

6 And they told him he could have a lawyer in that process 

7 at any time, but they're still going forward with it. 

8 

9 

10 

11 

THE COURT: Right. 

MR. CRONHEIM: So I think that there is an 

agreement up front, these are the rules. That's what 

Miranda functionally works out to be here. And let's move 

12 Miranda out of it, because I understand it not to be 

13 custodial. But let's so let's move Miranda out of it, 

14 replace it with due process, and say these are the rules 

15 that we all are going to agree to, the three of us here. 

16 And then it is our view that they've passed the rules, and 

17 they're breaking the rules. 

18 THE COURT: Okay. And I understand your argument. 

19 I think we have a disagreement on whether or not they were 

20 announcing rights or making an agreement. I also think 

21 that because there was no indictment and no attorney 

22 negotiating with the government, that this takes it out of 

23 the Baillageon problem. But I think the record is clear, 

24 and you definitely preserve that argument. 



,--------------------------, 

1 Okay. Does everyone understand, however/ that I do 

2 agree that any references to wanting a lawyer need to come 

3 out? 

4 MR. DELKER: Okay. Yes. For the rest of that. 

5 THE COURT: Right. 

6 MR. DELKER: Because from that point, 120 

7 forward - - -

8 THE COURT: Forward. 

9 MR. DELKER: - - where I note the various officers 

10 and the defendant say I want a lawyer, and you said you 

11 wanted a lawyer. All that's gone. 

12 THE COURT: Right. Okay. You can take that. And 

13 you're going to mark an unredacted one for ID, just so 

14 that the record, for appeal purposes, if there is one, is 

15 clear? 

16 MR. DELKER: Certainly. 

17 THE COURT: Okay. So we'll have an unredacted and 

18 a redacted version. Okay. 

19 MR. CRONHEIM: Okay. I'm just unclear where we're 

20 left, and I'm looking at the page 126 at the bottom. It's 

21 saying: You know, we obviously want to honor that request 

22 of yours, and that interest of yours. Just because I'm 

23 not close enough to it, I'm not sure what that can refer 

24 to, but his request for counsel. 



1 So you want that redacted, as well? 

I'1R. CRONEE 1M: Well, I guess I'm just Jeft off 

- I b a 1 a. n c e I ::j u d C:.; (c', and I a polo 9 i z e . 
I 

4 ' i THE CUU]:(_T: That's okay. 

" I I'lR. I haven't thought of the statement, 

6 l bee c. use 0 f 0 u r con v e r sat ion s, i nth eli g h t c f v1 he :c ewe l j~ e I 
! 
! 

7 I :10\,\' go 1_ :lS . 

I 
8 I TEF COUET: Well, why don't I letlJ::t vou all 

9 ! ",cy to vcork t.ha t out in 1 igh t of wha t my rull "g8 are. 

I 
] 0 I 
11 I 

12 

]\1R . CRONHEIM: Very good. 

THE COJRT: Okay. 

MR. CRONHEIM: And we would just ask t.O lec~'\!e L~le 

13 record open on this issue, if there remains an issue that 

14 we want to bring to your attention. 

15 THE COURT: Sure. Okay. All right, we'll see you 

16 Monday at nine o'clock, unless you need me earlier. 

17 THE BAILIFF: All rise, please. 

18 [End proceeding of 12/7/01]. 

19 

20 
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1 THE COURT: Okay. I came out a little early 

2 because I understood from the bailiff on Friday that there 

3 was some issues that needed addressing before we get 

4 started with the jury, is that correct? 

5 MR. DELKER: That's correct. As the Court may 

6 recall, the State had filed a motion in limine regarding 

7 excited utterance 

8 THE COURT: Yes. 

9 MR. DELKER: by Amanda. We'd like to address 

10 that issue, because we intend to call that witness this 

11 morning. 

12 THE COURT: Okay. Great. Is she here? 

13 MR. DELKER: She is here. 

14 THE COURT: Okay. Are there any other issues? 

15 MR. CRONHEIM: We had - - there's a different 

16 witness, Melissa Chick ---

17 

18 

19 

THE COURT: Yup. 

MR. CRONHEIM: we were intending on filing a 

motion to exclude a speakerphone conversation. But I 

20 understand the State's not going to delve into that. 

21 

22 

THE COURT: Okay. 

MR. CRONHEIM: We've also -- Mr. Brown just gave me 

23 a little information about one of his witnesses, so I'm 

24 going to need some time, because it's a new piece of 
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I N D E X SHE E T 

Witness Direct Cross Redirect Recross 

Tracey Foley 

Voir Dire Examination 7 19 26 

Heather Hamilton 38 45 

Melissa Chick 50 67 76 77 

Tracey Foley 78 81 

Jeremy Hinton 94 119 133 

Vanessa Mansson 134 159 

Cory Merrill 168 174 

Tristan Evans 210 220 

E X H I BIT S 
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[No exhibit entered this day] . 
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1 that that portion of the statement, to the extent it is 

2 

3 

interrogation, is voluntary. So those are just some other 

thoughts I had. But I understand the argument defense 

4 made about the Baillageon issue. 

5 MR. SISTI: Your Honor, with that additional 

6 reasoning, I would just ask the Court to also consider 

7 that when he did assert his right to counsel, when he did 

8 assert at least his request for counsel, we believe that 

9 was based upon the earlier agreement, one; two, part of 

10 the earlier agreement also indicated that he was free to 

11 go any time he wanted, that he was not under arrest. I'm 

12 sure the Court has read the statement, and in the 

13 statement it would indicate that he was told to stay there 

14 after he asserted his request for counsel. And because of 

15 those two factors, we would like to add to the record that 

16 this was contrary to the supreme court's dictates in State 

17 of New Hampshire v. Deitrich, that, in fact, he was being 

18 held at that point in time against his will after he had 

19 been told he was free to leave. And that any further 

20 holding of Mr. Evans was contemplated by the police in aid 

21 of them getting more information. The only reason he 

22 would have been held there would have been for them to 

23 place him in a position where he would ask why he was 

24 there, or to influence him in a Rhode Island v. Innis way 



6 

1 in asking further questioning. He should have been 

2 allowed to leave immediately, per the agreement that they 

3 had established earlier. 

4 And with regard to the voluntariness, we think that 

5 would be an issue for the jury, and we may be asking the 

6 Court for an instruction on that at the proper time. 

7 THE COURT: Sure. Anything further the State wants 

8 to add to the record? 

9 

10 

MR. BROWN: 

THE COURT: 

No. No, your Honor. 

And the last, I know I've gotten to the 

11 merits, the last issue involves when we -- when we decided 

12 to take up redaction of the particular statement, that's 

13 what we were doing, we were redacting prejudicial 

14 information or irrelevant information. What happened 

15 Friday sort of turned into a suppression issue, which was 

16 

17 

18 

19 

20 

not timely filed or raised. So that was another one of my 

concerns. But I understand that I did address the merits 

of it. So why don't we call in the witness. 

MR. DELKER: Tracey Foley. 

THE COURT: Yes. Good morning. If you could 

21 remain standing for a moment and face Mr. Delker, please. 

22 

23 

24 

MR. DELKER: please raise your right hand. 

L-__________ -----------------------------J 
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1 
A TRACEY FOLEY 

2 was called as a witness, and having been first duly sworn 

3 on oath, was examined and testified as follows: 

4 VOIR DIRE EXAMINATION [By Mr. Delker]: 

5 Q 

6 

7 A 

8 Q 

9 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 

24 

Good morning. 

to the Court? 

Could you please introduce yourself 

I'm Tracey Foley. 

And if you could just spell your name for the 

record? 

T-r-a-c-e-y, F-o-l-e-y. 

Ms. Foley, what do you do for work? 

I work at a computer wholesale company in Wells. 

Do you know Amanda Bortner? 

Yes, I do. 

How do you know her? 

Amanda used to baby-sit for me. 

How long ago was that? 

Approximately five years. 

What was the nature of the -- how many kids do you 

have, first of all? 

Two. 

And how did you first meet Amanda? 

She was waitressing at Shannes Ice Cream Parlor in 

Springvale. 



1 Q 

2 A 

3 

4 Q 

5 A 

6 Q 

7 

8 

9 A 

10 Q 

11 

12 A 

13 Q 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 A 

23 

24 Q 

8 

And how often or how long did she baby-sit for you? 

Probably a couple of times a month for over a year, 

year and a half, two years. 

Was Kassidy born at the time? 

No. 

Okay. And at some point while Amanda was 

babysitting for you, did Amanda become pregnant 

with Kassidy? 

Yes. 

Did she continue to babysit even after Kassidy was 

born? 

Yes. 

What was Kassidy's interaction with your family? 

Kassidy, did she come over when Amanda was 

babysitting? 

Yes, when Kassidy with Amanda and Gabe. 

And Gabe is, just so it's clear, was Amanda's 

boyfriend at the time? 

Yes. 

Now, at some point, did you lose contact with 

Amanda? 

Yes, as far as I knew, she'd moved away with her 

family. 

About how long was that after you had -- she had 



1 

2 A 

3 Q 

4 A 

5 Q 

6 

7 

8 A 

9 

10 Q 

11 

12 A 

13 

14 

15 Q 

16 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 

started babysitting for you? 

Almost two years, probably. 

And about how old was Kassidy at that time? 

Under a year. Maybe nine months. 

9 

At some point, did you -- at some point in the fall 

of last year, did you reinitiate or have contact 

with Amanda, again? 

I ran into her at the "Y," where my daughter goes 

to daycare. 

Could you explain to the Court what happened when 

you met Amanda that time? 

I went to pick up Chandler at daycare, and Amanda 

was there with Kassidy visiting Melissa Chick, who 

works at the "Y." 

And so Amanda was already there visiting Melissa. 

Did you know Amanda knew Melissa? 

Not at all, no. 

And you said Kassidy was there, as well? 

Yes, playing with Chandler. 

Okay. 

No. 

Was Kassidy in the daycare at the "Y"? 

What did you do that day? 

Chatted for a few minutes, and then Kassidy, and 

Amanda and Melissa all came back to my house for a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

couple of hours. 

What did you notice about Kassidy's condition at 

that time? 

She had bruising on her face. 

Can you describe it? 

Both of her cheeks and across the bridge of her 

nose. 

10 

How long did you spend together, you, Melissa and 

Amanda spend together that day? 

Couple of hours. 

I don't know if you said this, but do you know what 

day of the week that was? 

It was a Friday. 

Do you know if there was something going on in 

Amanda's life at the time? 

Chad's birthday. 

How do you know that? 

She told me she was going to go shopping the next 

day to get his gifts. 

After Amanda left your house on a Friday, did you 

see her again that weekend? 

The next day, Saturday, she came back to the house. 

And what was the nature of your interaction with 

Amanda that day? 



------------------------------------------------- -

1 A 

2 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 

15 

16 Q 

17 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

11 

Just visiting. The kids were playing, she wrapped 

Chad's birthday presents there. 

Had you ever met Chad Evans? 

No. 

Have you ever met Chad Evans? 

No. 

Now, did you ask Amanda what happened at the "Y" 

with Kassidy and the bruises? 

Not at the "Y," it was later at my house, yes. 

That afternoon on that Friday? 

Yes, Friday afternoon. 

What did Amanda tell you? 

That Kassidy was jumping on a trampoline, and she 

was going to falloff, and Chad caught her by the 

face, by the head. 

That was her explanation at the time for the 

bruises? 

Yes, it was. 

You said that Amanda came to your house on 

Saturday. What did she do Saturday night? 

She was with me. She stayed the night. 

And she left some time on Sunday? 

Sunday. 

And what was she doing? What were her plans on 



1 

2 A 

3 Q 

4 

5 

6 A 

7 Q 

8 A 

9 

10 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

12 

Sunday? 

Chad's birthday party. 

And did you -- well, Admanda stayed at your house 

over that weekend. Did you offer to do anything 

for Amanda? 

I offered for her to come stay with me. 

All right. And did she accept your invitation? 

No, she said Kassidy was too young to go to the 

"Y," they had to be at least two. 

didn't take me up on the offer. 

And -- no, she 

You say that you offered for Amanda to stay. Do 

you mean permanently to move in with you? 

Yes. 

How did you find out about -- oh, before I get 

there, did you have contact with Amanda again after 

that Sunday she left your house? 

Telephone conversations. 

Had you made 

Several. 

Had you made plans to see her again in person? 

On a couple of occasions, yes. 

Did she honor those requests? 

No. No. 

How did you find out about Kassidy's death? 



1 A 

2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 

9 

10 

11 Q 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 

19 A 

20 

21 Q 

22 

23 A 

24 Q 

A newspaper at work the following Monday. 

And did you see Amanda after Kassidy died? 

The following Thursday evening, yes. 

13 

Can you describe for the Court the circumstances of 

that? 

Amanda showed up at my house Thursday evening 

hysterical. And she walked in my door and she 

looked at me crying and said: And you knew and I 

didn't listen. And she hugged me and told me that 

Chad had been arrested. 

Did she say where she had been earlier that 

evening? 

At Chad's house, in Rochester. 

And did she say what she had done? You said 

that was she there when Chad was arrested? 

Yes. 

And did she say what she did after Chad was 

arrested? 

She left. And as far as I know, she came to my 

house. 

And how far is it from your house -- from Rochester 

to your house? 

I'm guessing, 20 minutes, maybe a half an hour. 

And do you know what time of day it was that she 
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1 

2 A 

3 

4 Q 
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6 

7 A 

8 

9 

10 

11 Q 

12 A 

13 Q 

14 

~ 15 

I 16 • • 
~ 
m 
co 
m 
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~ 
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0 18 A 
<i 
(0 

ai 
CL 

® 19 Q 

20 

21 A 

22 

23 

24 Q 

showed up at your house? 

It was later in the evening, but I don't know 

exactly what time. 

14 1 

I 

I 
she I You said that when she showed up at your house, 

was hysterical. Can you describe in any more 

detail what her emotional state was? 

She was crying. She was very sporadic in her 

conversation with me; disheveled; her hair was a 

mess; she was chain smoking; almost incoherent 

talking to me, you know. 

Had you ever seen Amanda like that before? 

No. 

And you said that you had a conversation with her. 

What was the -- without getting right now into the 

substance of it, how did that conversation unfold? 

What was the nature of the exchange between you and 

Amanda? 

It was all about Kassidy. 

And what was the tone, or demeanor or atmosphere 

when you and she were talking? 

Very emotional. We were both crying. I tried to 

be a shoulder more than anything else. She was 

crying. 

Were you asking her questions about what had 
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1 happened? 

2 A I didn't question her. Again, I was trying to be a 

3 friend, and she was very emotional. Trying to be 

4 supportive. 

5 Q What was the first thing she said when she came 

6 through the door? 

7 A "And you knew, and I didn't listen." 

8 Q And what else did she tell you that evening? 

9 A That Chad was aggressive, that he would get upset 

10 with Kassidy and grab her by the shirt and put her 

11 in the corner. He would lose his temper. 

12 Q Did she know what would make him lose his temper? 

13 A Kassidy crying, wanting her mother's attention. 

14 Q What was it that -- did she explain at all what was 

E 15 
8 

I 16 • • 

it that made Kassidy cry or why Kassidy would get 

upset? 
~ 
~ 

'" 17 A CD 

~ 
No. 

~ 
18 Q 

~ 

~ 
'" 

You said something about wanting her mother's 
" z 
w 
CL 19 

® 
attention. What that -- I mean, was that the 

« 
:> 20 a: 
fi' 
0 

context in which Kassidy was crying? 
z 
0 
<Il 

21 A a: 
w 

'" :'i 
Possibly. Wanting mommy, trying to get her 

22 attention. 

23 Q And how would the defendant respond when Kassidy 

24 would cry and want her mother's attention like 
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1 that? 

2 A He would be very upset. 

3 Q And what would he do? 

4 A Grab her, put her in the corner. Grab her, throw 

5 her in the corner. There was an instance that she 

6 told me that he threw her on the bed. 

7 Q Did Amanda explain to you how or what the manner in 

8 which the defendant would grab Kassidy and put her 

9 in the corner, throw her in the corner? 

10 A Well, he would be angry for sure. -, 

11 Q Did Amanda say anything to you about the night 

12 before Kassidy died, during that meeting? 

13 A Yes, she told me that Chad had called her at work 

14 to tell her that Kassidy had been hit in the eye 

15 with a baseball, or a softball, or some sort of 

16 ball, and that when she got home, it was late and 

17 she checked on Kassidy, who was sleeping, and there 

18 was a mark around her eye where a ball had hit her. 

19 And she got up late the next morning for work and 

20 had to get Kassidy ready to go; said she was kind 

21 of lethargic, but she thought she was just tired. 

22 Q What did Amanda do with Kassidy the next morning? 

23 A Brought her to the baby-sitter's and went to work. 

24 Q Did Amanda express any concerns during that 



1 

2 

3 A 

4 Q 

5 

6 A 

7 Q 

8 

9 A 

10 

11 

12 

13 

14 Q 

15 A 

16 

17 

18 Q 

19 

20 A 

21 

22 

23 

24 

conversation or meeting you had with her on 

Thursday about the baby-sitter, Jeffe Marshall? 

No. No. 

17 

Did she express any concerns that the baby-sitter 

had done anything to Kassidy? 

No. 

How did your conversation with Amanda end, or how 

did your evening with Amanda end? 

She stayed with me, and she slept in my daughter, 

Chandler's, room. And maybe it was the mother 

instinct or something, I tucked her in, I kissed 

her on the forehead and said I would be in the next 

room if she needed me. 

What did Amanda say at that time? 

She was crying again and said that all she ever 

wanted was Kassidy to have her own room and have 

nice things, and that she would never have it. 

What was your contact with Amanda after that 

evening? 

I saw her briefly Friday evening when I got home 

from work. It was right before Kassidy's funeral, 

and I saw her for a couple of hours, and I left to 

go away midnight Friday night, and I didn't see her 

again. 



1 Q 

2 A 

3 Q 

4 

5 

6 

7 

A 

Did you have contact with Amanda after that? 

No. 

If Amanda had called you and sought a place to 

stay, how would you have responded? 

I would have given her a key. 

MR. DELKER: Can I have a moment, your Honor? 

THE COURT: Sure. 

18 

8 [Pause in proceedings] 

9 [By Mr. Delker]: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I don't know if I asked you this already, but, 

during -- how long was the conversation that you 

had with Amanda that evening, the Thursday evening, 

I'm sorry, the one she came over after the 

defendant was arrested? 

Before we went to bed? 

Yeah. 

Probably an hour and a half, two hours. 

And what was -- did Amanda's emotional state change 

throughout that time? 

It was a roller coaster. You know, we were both 

very upset, crying, and then trying to talk, and 

crying again. 

And that went on throughout the conversation? 

Yes. 

L-________________________________________________ __ ~ 
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1 

2 

MR. DELKER: 

THE COURT: 

19 

Thank you. No further questions. 

Mr. Cronheim? 

3 A CROSS-EXAMINATION [By Mr. Cronheim] 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 

10 

11 A 

12 Q 

13 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 

23 A 

24 Q 

Good morning. 

Good morning. 

My name's Alan Cronheim. 

Tracey, I want to take you back to October of 2000. 

Okay. 

That was the time that you saw Amanda at the "y." 

That was the first time you'd seen her for more 

than half a year? 

Oh, at least, yes. 

And that, by time, is the weekend of October 13 and 

14, the nights of October 13th and 14th, October 

13th, being a Friday, October 14th being a 

Saturday? 

Possibly. I don't remember the date. 

Okay. If I told you that Chad's birthday was 

October 15th ---

Yes. Absolutely. 

And then the first time you saw Amanda after 

Kassidy's death would have been November 16th, 

which was the Thursday, the following week? 

Yes. 

And she came in and hugged you? 



1 

2 

3 

4 

5 

6 

A 

Q 

A 

Q 

7 A 

8 Q 

9 A 

Which day are we talking about? 

I'm sorry, November 16th. 

Yes. 

20 

And said something to the effect, but you're not 

sure of her exact words -- strike that. 

sure of her exact words, right? 

When she walked into my house? 

Yes. 

I'm positive of her words. 

You're not 

10 [Pause in proceedings - counsel conferring] 

11 

12 

Q 

13 A 

14 Q 

15 A 

16 

17 

Do you recall being interviewed by the police on 

November 7th of what I think would be 2001? 

Yes. 

Have you had a chance to review your interview? 

Yes. 

MR. CRONHEIM: May I approach? 

THE COURT: Yes. 

18 [By Mr. Cronheim] 

19 

20 

Q 

21 A 

22 Q 

23 A 

24 Q 

I'm showing you a copy of that interview, and I'm 

going to page 10 of that interview ---

Okay. 

-- and I'll ask you if I'm reading this correctly. 

Uh-huh. 

"Amanda walked in my kitchen door, cried, and 
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1 hugged me and said: And you knew, and I didn't 

2 listen. That kind of thing. We both cried." 

3 A Yes. 

4 Q So here you indicated that the two of you hugged 

5 and then she made her statement, correct? 

6 A No. 

7 Q Sorry. 

8 MR. CRONHEIM: May we approach? 

9 THE COURT: Sure. 

10 [By Mr. Sisti]: 

11 Q "Amanda walked in my kitchen door ---

12 A Yes. 

13 Q -- cried and hugged me and said 'And you knew, and 

14 I didn't listen. III Is that the correct reading of 

15 your statement? 

16 A Yes, that's what it says. 

17 Q So today you're saying that she made the statement 

18 first and then you hugged? 

19 A Yes. 

20 Q And you indicated that -- well, you had spoken with 

21 Amanda about the circumstances with Chad in your 

22 conversations with her in October of 2000? 

23 A Yes. 

24 Q And you'd expressed concerns to her at that time 



1 

2 A 

3 Q 

4 

5 A 

6 Q 

7 A 

8 Q 

9 

10 A 

11 Q 

12 A 

13 Q 

14 

15 A 

16 Q 

17 

18 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

about Chad? 

Yes, I had. 

22 

And so when Amanda made that statement to you, you 

indicated to the police that you felt vindication? 

Yes. Yeah. 

At least that's how you took it? 

That's how I interpreted that, yes. 

Okay. So some of this is subject to your 

interpretation, correct? 

Yes, she said it to me, yes. 

Okay. And you were interpreting her words? 

Yes. 

Now, when she came to your house, and now I'm 

talking about November 16th --

Okay. 

the way you were interpreting it, it was based 

on the conversations that you had with her in 

October? 

Prior, yes. 

And the circumstances of Kassidy's death? 

Yes. 

And the circumstances of Chad's arrest? 

Yes. 

And the circumstances of what she learned from law 



1 

2 

3 A 

4 Q 

5 

6 A 

7 Q 

8 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 A 

24 Q 

enforcement during the intervening week between 

November 9 and November 16? 

I know nothing of that, so I don't 

Okay. Well, at the very least it was law 

enforcement that arrested Chad, correct? 

Yes. Yes. Correct. 

23 

So, there's some level of information that's being 

provided to 

Right. 

-- Amanda. 

Okay. 

Fair enough? 

Yes. Yes. 

Okay. So I mean if the police had arrested someone 

else, she wouldn't have been ---

Right. 

-- no need to tell you that, correct? 

Right. Right. 

So we're combining information from October --

Yes. 

-- with information of Kassidy's death, with 

information from law enforcement, correct? 

Correct. 

Now, in that November 16th conversation, I think 
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24 

you just indicated it may have lasted an hour and a 

half. Had you previously indicated at some point 

it might have been as much as two hours? 

Yes. 

There were times when there were breaks for her 

going to the bathroom? 

Possibly. 

And you spoke with her about many things during 

this hour-and-a-half-to-two-hour conversation? 

Yes. 

You talked with her about some future plans, what 

she was going to be doing? 

Possibly. 

You talked with her about your future plans, that 

you were going to be leaving on a trip? 

Yes. 

You talked with her about Kassidy? 

Yes. 

And you talked with her about living with Chad? 

Yes. 

And she sort of narrated a range of events, times 

Chad was with Kassidy? 

Yes. 

And she narrated times that she and Chad had been 
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together? 

Yes. 

25 

And you said it was a big thing for her to come to 

your house? 

I felt that way. 

So she really needed to think through the decision 

to come to your house under the circumstances of 

your October contact? 

MR. DELKER: Objection. Speculation. 

THE COURT: Sustained. 

11 [By Mr. Cronheim] 

12 Q Amanda knew what you thought about Chad? 

13 A Yes. 

14 Q She knew what she was doing coming to your house? 

15 MR. DELKER: Objection. Speculation. 

16 THE COURT: Overruled. You can answer. 

17 THE WITNESS: I would assume. 

18 [By Mr. Cronheim] : 

19 Q And it's only logical that she knew she'd be 

20 talking with you about the circumstances with 

21 Kassidy and her death? 

22 A Yes. 

23 Q And knew that you would have, as a friend, views 

24 that you would express about those circumstances, 

L-_____________________________________________ . _____________________ ~ 
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too? 

I was a shoulder, yes. 

MR. CRONHEIM: May I have a minute? 

THE COURT: Sure. 

5 [Pause in proceedings] . 

6 

7 

8 

MR. CRONHEIM: Thank you. I have nothing further. 

THE COURT: Okay. Anything further, Mr. Delker? 

MR. DELKER: Just one or two questions. 

9 A REDIRECT EXAMINATION [By Mr. Delker]: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

you. 

You describe -- what was the nature of the flow of 

information coming from Amanda that evening? Was 

it a chronological story? 

Very cryptic. 

Was it -- did it all come sort of in one flow, or 

can you just be a little more specific? 

No, it was very hard to have a conversation with 

her that evening. 

emotional state. 

She was in a highly agitated, 

It wasn't a conversation, you 

know, it was bits and pieces. It was ---

MR. DELKER: No further -- nothing further. Thank 

THE COURT: Okay. Thank you, very much, ma'am. 

You can step down for the time being. We'll be with you 

24 shortly. 
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27 

Just one question. 

Oh, I'm sorry. 

Could you tell me what your 

4 daughter's name is, please? 

5 THE WITNESS: Chandler. C-h-a-n-d-l-e-r. 

6 [Witness excused] 

7 

8 

9 

10 

11 

MR. BROWN: Make a brief argument, your Honor? 

THE COURT: Okay. 

MR. BROWN: We've set out our position on these 

statements in our pleading. Our position is that it's 

clear what Amanda Bortner said to Tracey Foley that 

12 night at Ms. Foley's house, they qualify as excited 

13 

14 

15 

utterances. The startling event here was the arrest of 

the defendant. This was an unannounced, startling event 

which Amanda Bortner witnessed. And this is in the 

16 backdrop of the whole situation where Kassidy had died a 

17 

18 

week earlier. Her funeral was set for the following 

Saturday. Clearly, you know, with these surrounding 

19 circumstances, this event qualifies as a startling event. 

20 The testimony this morning shows that she was clearly 

21 under the stress of this event, excitement caused by this 

22 event. It was a roller coaster of emotions that Amanda 

23 Bortner laid out to Ms. Foley, and it lasted throughout 

24 the conversation. 
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1 The fact that she drove from Rochester to 

2 Springvale, Maine, is no obstacle for the Court finding 

3 

4 

5 

that she was still under the stress. 

that we didn't cite in our pleading. 

I point to a case 

It's the case of 

Simpson v. Wal-Mart. It's a 1999 case, 144 NH 571. In 

6 that case, a person slipped and fell at a Sam's Club 

7 Warehouse. In that case, the person got into her car and 

8 drove approximately 10 minutes to her friend's house where 

9 she made what the Court found were excited utterances to 

10 the friend. It's quite analogous where Amanda Bortner 

11 also made a short car ride to a friend's house and made 

12 these excited utterances. So we ask that you rule that 

13 all of her statements to Tracey Foley be admitted. 

14 

15 

16 

THE COURT: Mr. Chronheim? 

MR. CRONHEIM: Thank you, judge. I think that 

there are two separate issues. One, is the comments when 

17 Amanda comes through the door, which is opinion testimony, 

18 and, in our view, ought to be excluded as that. And I'll 

19 focus on that one, first. 

20 I think that the excited-utterance portion sort of 

21 follows that, and so I think that there are two distinct 

22 

23 

analyses for the circumstances of the conversation. 

think that it's not the whole purpose of having an 

24 excited utterance come in is that it isn't somehow 

I 
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1 reliable, and, so, therefore, that there is hearsay --

2 that is hearsay under traditional analysis. It is still 

3 permitted in because of its reliability. 

4 In terms of the first response, the "you knew" or 

5 whatever that is, that's a product of the police choice to 

6 arrest. And I would say that this is consistent with the 

7 police view of the case from November 9 and telling Amanda 

8 

9 

10 

11 

12 

13 

that Chad was guilty. I'll refer to Amanda's second 

statement, which is November 9. This interview started at 

6:55, so Kassidy had died perhaps six hours earlier. And 

this is the police commentary. Angela Blodgett. "I think 

you know that he killed your daughter. He beat her to 

death." And, you know, that we dispute, obviously, that 

14 conclusion. 

15 But the next week, there are consistent 

16 circumstances, both in the November 12 interview with 

17 Amanda, and the November 16 interview with Amanda where 

18 the police are telling her that Chad is responsible for 

19 the death. There is -- there are any number of references 

20 in the discovery to the police effort to keep her away 

21 from Chad. The November 16 interview, and to my memory, 

22 November 12 interview, the police raise with her a 

23 possibility of her going to a safe house. There's a 

24 witness who's to testify today who the detectives told, to 
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1 my memory on November 10, get Amanda away from Chad. 

2 So when she finally comes to speak to Tracey Foley 

3 on November 16, a week later, this is the product of what 

4 the police have been telling her for more than a week; the 

5 product of how she's been dealt with by the police; the 

6 fact that the police have arrested Chad, which is an 

obvious conclusion of his guilt. And so that she says 7 

8 "you knew" is a statement that Chad's guilty. And that is 

9 the product of all of the information that I've just 

10 referenced, and simply not a statement of belief. It's 

11 subject to interpretation, as Tracey Foley candidly 

12 

13 

acknowledged. It is far more prejudicial than probative. 

It is speculative. It is opinion. It is not trustworthy. 

14 It is the product of the police interrogation and 

15 manipulation of her. So on that ground, we would ask that 

16 that portion of the statement be excluded. 

17 Distinct from that original response, there is 

18 then, as Tracey Foley again candidly acknowledges, a 

19 narrative. Is it jumpy? Sure. Is it chronological? No. 

20 How many of us sit down to talk about events and 

21 necessarily do it in a chronological way. Frankly, I 

22 can't even think of a police interview in this case that 

23 is done in chronological order. So that it's jumpy, or 

24 that there is emotion doesn't take it away from what 
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1 Tracey Foley acknowledged to be true, a narrative of the 

2 time that Amanda was with Kassidy, a narrative of the time 

3 that she was with Chad. And narratives are not excited 

4 utterances. 

5 And that the State, I think, cited State v. 

6 Bonalumi 127 NH 485, 1985 case. And they said that the 

7 precise amount of times -- page 48 -- that may elapse 

8 before a statement loses it spontaneity as an excited 

9 utterance, evoked by a startling event becomes a mere 

10 narrative, cannot be established by any absolute rule of 

11 law. So the Court is left with the discretion. But this 

12 is not a circumstance where there are -- you know, an hour 

13 and a half, two hours of spontaneous comments. I have 

14 never heard of a case which talks about a two-hour 

15 conversation being an excited utterance. It is most 

16 typically a phrase, a statement, a paragraph that is a 

17 response to a particular event. Now, here we don't even 

18 have a circumstance where they're particularly discussing 

19 the arrest, which is the supposed startling event. It's, 

20 instead, talking about Kassidy's death and any number of 

21 other circumstances. 

22 Now, if the Court allows in this statement, 

23 functionally what it does is permits any emotional 

statement to come into evidence, regardless of when the 24 I 

J L-______________________________________________ ___ 
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time lS, because the person lS emotional. This lS not an 

excited utterance. This is simply an emotional response 

to a tragedy. So if in two more weeks she saw somebody 

4 who she hadn't seen from Kassidy's death and again had a 

5 conversation, that narrative comes in, that's not what an 

6 

7 

8 

9 

excited utterance is all about. The issue is Kassidy's 

death, which creates the emotion. Kassidy's death was a 

week prior. It makes sense that people who have known 

each other for five years might well be emotional. But it 

10 doesn't give the kind of reliability to the statement that 

11 is required for it to get around two hearsay rules. The 

12 State wants to get this in, understandable, because it is 

13 damaging information to Chad's case; but that's not a 

14 reason to stretch the Rules of Evidence. It would be, I 

15 think, unfair interpretation of the rule, and we're asking 

16 that it be excluded. 

17 

18 

19 

THE COURT: Mr. Brown? 

MR. BROWN: As far as part one of Mr. Cronheim's 

argument, it's just rank speculation to for the defense 

20 to say that those opening statements of "you knew, and I 

21 didn't listen" were the product of police coercion and 

22 manipulation. The fact is, she had seen Tracey Foley a 

23 few weeks before, and Tracey Foley had seen bruising 

24 across Kassidy's face. And Amanda came in and said, "you 
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1 knew, and I didn't listen" and then went on to talk about 

2 the assaults. The throwing her into the corner. Throwing 

3 her onto the bed. She's not -- she didn't talk about the 

4 murder. She didn't provide any information about the 

5 homicide itself, she talked about the abuse of Kassidy. 

6 And we know now, after Amanda testified last week, that 

7 this was, in fact, reliable information because she 

8 testified consistently last week, under oath, to this very 

9 same material. We again ask you to admit the entire 

10 statement. 

11 THE COURT: Okay. I'm going to take a couple of 

12 minutes and give it some thought, and I'll be back out 

13 with my decision and then we'll bring the jury in. Are 

14 there other issues we need to take up before we bring the 

15 jury in? 

16 MR. CRONHEIM: There isn't, judge, but I've just 

17 been given some new information about one of -- I think 

18 it's the State's second witness. 

19 THE COURT: Okay. 

20 MR. CRONHEIM: And so I'd just like to take a 

21 little time to review some ---

22 THE COURT: If I give you 10 minutes, or so, is 

23 that enough time? 

24 MR. CRONHEIM: I will try very hard. 
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1 THE COURT: Okay. If it's not, then we can take 

2 another break after some testimony. 

3 THE BAILIFF: All rise, please. 

4 [Recess]. 

5 THE COURT: Are you ready? Okay. Based on the 

6 testimony I just heard, I am going to grant the State's 

7 request to introduce the statement of Tracey Foley as an 

8 excited utterance. And my ruling applies to the entire 

9 statement. First of all, I find that the startling event 

10 in this particular case was the arrest of Mr. Evans for -
i 

11 the death of Amanda Bortner's daughter. There can be more 

12 than one startling event for a person, and, in this 

13 particular case, the startling event had to do with Mr. 

14 Evans' arrest. It was clear from Amanda Bortner's 

15 testimony that she loves Mr. Evans, that she misses him, 

16 that she's connected to him. So it's no surprise that she 

17 would exhibit emotion and distress over the arrest of Mr. 

18 Evans for the death of her child. So in this case, the 

19 example -- this case is distinguishable from the example 

20 provided by the defense where a witness may, two weeks 

21 after a particular event, provide a narrative to a 

22 witness. In this case it was about 20 minutes or a half 

23 an hour after the arrest when Amanda Bortner showed up at 

24 Ms. Foley's home in her extremely emotional state. In Ms. 
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1 Foley's words, it is clear that Amanda Bortner was acting 

2 

3 

4 

5 

6 

7 

under the stress of the startling event. She was crying. 

She was hysterical. It was difficult for the witness to 

talk to Amanda. She was speaking in bits and pieces. She 

was chain smoking. She was incoherent and disheveled. 

Defense counsel argues that this statement over a 

two-hour period was a narrative. That was the word 

8 defense counsel used when questioning the witness. 

9 However, the witness was clear about the manner in which 

10 

11 

the statement was made to her. And I think there are 

there are two meanings of the word "narrative." One, 

12 under the case law, suggests that a mere narrative may not 

13 be introduced because it does not have the indicia of 

14 spontaneity. In this case, the statement made was a 

15 narrative only in the sense that it was not interrupted 

16 with questions by the witness. It was basically Amanda 

17 Bortner thinking out loud under the stress of the 

18 startling event of the arrest. 

19 And I agree with the defense that at times -- there 

20 are times that when a statement is so long that it loses 

21 

22 

it spontaneity. In this particular case, I don't find 

that to be true under these facts. According to the 

23 witness, Amanda was emotional the entire time she was 

24 speaking. She was hysterical. She was having difficultly 
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1 speaking. So the duration of this particular statement 

2 did not -- does not defeat its spontaneity. 

3 Finally, the defense argument that the first 

4 statement made was opinion, and opinion evidence is 

5 inadmissible for that reason. The Court does not find 

6 convincing this witness testified that Amanda told her 

7 that -- I'm sorry. This witness testified that she told 

8 Amanda about her concerns over Chad, and it's clear that 

9 from this witness's testimony, that Amanda was aware of 

10 this witness' concerns, and was responding to that in the 

11 context of her excited utterance at the time she made the 

12 statement. 

13 So for those reasons, the entire statement will be 

14 admissible. And the jury's ready to come into the 

15 courtroom, if the parties are ready. Mr. Cronheim, did 

16 you have enough time to explore the second issue? If not, 

17 I'll give you more time. 

18 MR. CRONHEIM: I do as regard to the other --

19 Melissa Chick. Yes. 

20 THE COURT: You do need ---

21 MR. CRONHEIM: I may need to rethink now on your 

22 unanticipated ruling 

23 THE COURT: Okay. 

24 MR. CRONHEIM: in regard to Ms. Foley. 

i 

I 
I 

I 
I 
i 

I 
I 
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I THE COURT: Okay. All right. Why don't we get the 

2 jury in now, please. 

3 [Pause in proceedings - waiting for jury]. 

4 [Jury enters at 9:53:32 A.M.]. 

5 

6 

7 

THE BAILIFF: You may be seated. 

THE COURT: Good morning, again, ladies and 

gentlemen. Nice to see you here today. First of all, let 

8 me tell you, I've asked them already to turn the heat up, 

9 so hopefully it will warm up a bit in here. Second of 

10 all, I want to thank you again for being patient this 

11 morning while we got a few things taken care of. And, 

12 finally, I'm going to ask you the same question I've asked 

13 you every morning: Has anything come up for any of the 

14 members of the jury, including having read or heard 

15 anything about this case, which has caused you to believe 

16 you cannot sit and hear the evidence in this case fairly 

17 and impartially? 

18 

19 

20 

Okay. Thank you, very much. Attorney Brown. 

MR. BROWN: The State calls Heather Hamilton. 

THE COURT: Okay. Good morning. Please remain 

21 standing, and face Attorney Brown, please. 

22 

23 

24 

MR. BROWN: Raise your right hand, please. 

L-_______________ . ______ ._ 
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1 
A HEATHER HAMILTON 

2 was called as a witness, and having been first duly sworn 

3 on oath, was examined and testified as follows: 

4 THE COURT: Have a seat. 

5 DIRECT EXAMINATION [By Mr. Brown] 

6 

7 

Q Please be seated. 

THE COURT: Pull your chair forward just a bit so 

8 we can make sure you're speaking right into the 

9 microphone. Thank you. 

10 [By Mr. Brown]: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Can you tell us your name, spelling your last name, 

please? 

Heather Hamilton, H-a-m-i-l-t-o-n. 

Where do you live? 

I live in Eliot, Maine. 

And what do you do for work? 

I work at Perfume Mania, in the Kittery Outlet. 

I take it Perfume Mania is a perfume store? 

Yes, it is. 

How long have you worked there? 

I've worked there for over three years. 

What is your present position there? 

I'm the store manager. 

What do you do as store manager? 
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21 
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24 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Besides selling, I ensure that the rules and 

regulations of the store are followed. 

How big a staff do you have? 

This is our Christmas season and, right now, I 

have, I believe, 11, and that's the most I ever 

have. 

Do you know Jennifer Conley? 

Yes, I do. 

Who is Jennifer Conley? 

She is my assistant manager at Perfume Mania. 

How long have you worked with her? 

39 

Since August of 2000, she's been with the company. 

Do you know Chad Evans? 

Yes, I do. 

How many times have you met him? 

Only once. 

When was that? 

It was the end of August, I believe. 

2000? 

Yes. 

How did you meet him in August of 2000? 

He had come in work to visit with Jennifer. 

Did -- did you learn his relationship with 

Jennifer? 
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Yeah, she had said, after he had left, she had 

mentioned that he was her sister's boyfriend. 

Okay. And at that point, had you met Jennifer's 

sister? 

No, I had not. 

After the defendant came into the store that day, 

did you end up meeting Amanda Bortner? 

Yes. 

How did that happen? 

A few weeks later, she had come into the store to 

visit with Jennifer, also. 

Do you know what Amanda's work situation was? 

She was getting a job at the time at Old Navy, 

which is another store right down the street. 

And when she started to come in to see Jennifer, do 

you know if she was working there? 

I believe she was applying for the job the first 

time that I had met her. 

How many times when you were working did Amanda 

Bortner come into the store? 

When I was working, I saw her a total of four 

times. 

Did you end up meeting her daughter? 

I did, yes. 
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Which visit was it that you met her daughter, 

Kassidy? 

It was the third visit. 

41 

Do you know when that was, the month that may have 

been? 

That was October, 2000. 

And tell us, how did you meet her daughter? 

Amanda had brought her in and, you know, whenever I 

see a little baby, I'm like, who is that? And I 

was told that that was her daughter. 

Can you describe her daughter? 

Yes. 

Was it Kassidy? 

Was she being -- was she walking or ---

Yeah, she was being held on Amanda's hip. At no 

time was she ever put down in the store, although 

they were in the store for probably about 15 

minutes. It was one of the shorter visits. 

How was Kassidy behaving? 

She was kind of quiet. I don't remember her ever 

saying any words. I just remember her a little bit 

fussy, kind of pointing at things, and a little bit 

whiny. 

How close did you get to Kassidy? 

As close as I am to this lady right here. 
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What did you notice about her? 

She had bruises on her face. 

How quickly did you notice that? 

42 

I had noticed it when Amanda was introducing me to 

her daughter, but I didn't realize that they were 

bruises, at first. 

What did you think they were? 

I just thought that maybe she had been playing in a 

sandbox or outside and it might have been dirt, 

because her hair was a little bit messy at the 

time, too, so it looked like she had been playing. 

When you got closer, what did you notice? 

I did notice that they were bruises. 

Can you describe the bruises you saw? 

Yes. They were brown and tan, and they were 

oval-shaped, and there were five of them. 

Where were they? 

They were all on her face. One of them was on her 

cheek, and that was the darkest one. And a few 

were on her forehead over here. I believe it was 

this right side. And I think the lowest one 

was -- were on her cheek. 

Now, you pointed to both your cheeks. 

Well, what I -- what I noticed, a thumb print was 
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on the left cheek, and then the fingers were on the 

right side. 

Did you see any kind of pattern on her face? 

Yes, it looked like a hand print. 

Why do you say that? 

I was also told that it was a hand print mark by 

Amanda, because I asked -- when I noticed that 

there were bruises, I asked her, you know, oh, what 

happened to her? 

What did Amanda tell you? 

She was told -- excuse me, I was told that the baby 

had been jumping on the trampoline and when she 

went to falloff, that Chad was babysitting, and he 

ran and had to catch her by her face. 

Was it Amanda who told you this? 

Yes, it was. 

What was Amanda's demeanor when she told you this? 

She was giggling. She was trying to play it up as 

a funny -- a funny thing that happened. 

Did you ever see Kassidy after that day? 

Never again. 

Now, I want to ask you about November the 9th, 

2000. 

Yeah. 
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Was that a work day for you? 

Yes, it was. 

Do you recall what your work shift was? 

On the 9th, I worked one to nine. 

One P.M. to nine P.M.? 

Yes. 

Do you know if Jennifer worked that day? 

Yes, she did. She was the opener. She was 

scheduled for nine to four. 

Was she at work when you got there that day? 

Yes, she was. 

44 

Did Jennifer work her whole shift on November 9th? 

No, she didn't. 

What happened? 

She had received a few phone calls, and one of them 

being her mother, and her mother had said that 

Kassidy had died. And she had left work. 

How was Jennifer's behavior when she left that day 

after her mother called? 

She was very frantic. Very upset. Crying. I 

offered to close the store and drive her somewhere, 

because I didn't think she should be driving. 

MR. BROWN: 

THE COURT: 

May I have a moment, your Honor? 

Sure. 
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1 [Pause In proceedings] . 

2 MR. BROWN: Thank you, Heather. No other 

3 questions. 

4 THE COURT: Mr. Cronheim. 

5 A CROSS-EXAMINATION [By Mr. Cronheim] 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Good morning. 

Hi. 

You worked with Jen Conley for more than a year, is 

that right? 

Yes. 

And you've talked about this case with her, I 

presume? 

A little bit, yeah. 

And you know that she lives with Jeffe Marshall? 

Yes, I do. 

You don't know Chad ln particular? 

Just from the one-time meeting. 

And your contact with Amanda was limited to the 

handful of times, I think you said four, that you 

recall, the times that she visited Jen at Perfume 

Mania? 

Yes. 

Now, one visit, the third one that you recall, that 

was the time that you saw Kassidy and Kassidy had 
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1 some bruising? 

2 A Yes. 

3 Q And you know that to be In the timeframe of 

4 October? 

5 A Yes. 

6 Q Could have been the middle of October, but you 

7 don't have a particular date in mind? 

8 A I don't remember, exactly. I would guess that it 

9 was towards the beginning of October, only because 

10 I remember it was very shortly after my own 

11 birthday, and that is the end of September, the 

12 28th. So I remember it being in the beginning of 

13 October. 

14 Q But you don't have a timeframe In particular ---

15 A I can't say exactly, no. 

16 Q Okay. But you know it to be at least more than a 

17 week before Kassidy's death? 

18 A Oh, yes. I would say a few weeks. 

19 Q And I take it -- strike it. Now, I understand you 

20 saw Jen on November 9 of 2000. 

21 A Yes, I did. 

22 Q That was a regular workday for you? 

23 A Yes, it was. 

24 Q And a regular workday for her? In terms of the 
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2 A 

3 Q 
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5 A 
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7 

8 Q 

9 

10 A 

11 

12 

13 Q 

14 

15 A 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 Q 

plan, she was to work nine to four? 

Yes, she was going to work nine to four, yes. 

And you were aware that she received a number of 

phone calls that morning? 

47 

It would be that morning. It would be when I came 

in at one. I remember her getting a total of three 

phone calls. 

You know that she indicated that she received phone 

calls from Jeffe Marshall? 

She didn't indicate that. I had answered the phone 

once, and it was actually, I'd answered the 

phone twice, and it was Jeffe. 

Okay. I take it after you answered the phone, you 

gave the receiver to Jen? 

Yes. 

So you know that she spoke to Jeffe at least on two 

occasions? 

Actually, what happened was on the first occasion 

that he had called, he did speak with Jen. But on 

the second occasion that he called, I believe he 

was calling from a cell phone, because he asked for 

Jen, and I went to get her, and by the time she got 

to the phone, he was gone. 

If she narrated that she'd spoken with Jeffe twice 
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23 A 

24 Q 

from Perfume Mania on that day, you wouldn't 

dispute that, would you? 

She never said that to me, no. 
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But you don't have any information that contradicts 

what Jen's testified to? 

I would say no. 

Okay. And when you arrived at work, did you get to 

work a little bit before one when your shift 

starts? 

No, I got there right at one. 

And you knew that there was some conversations with 

Jeffe, but Jen went back to work after the 

conversations with Jeffe? 

Yes, we were very busy. 

work, so yes. 

It was just her and I at 

She wasn't in a panic at that point after her last 

phone call with Jeffe? 

back to work? 

She wasn't in a panic, went 

Right. She wasn't panicked, but you could tell she 

was nervous. 

And you had a conversation with Jen, at which time 

she said that she'd seen Kassidy that morning? 

Yes. 

She said that Kassidy was tired? 
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1 MR. BROWN: Objection. 

2 THE COURT: Can I see counsel, please? 

3 [The following is a discussion at the bench] . 

4 THE COURT: What's the basis? 

5 MR. BROWN: Hearsay. 

6 THE COURT: Is it inconsistent? 

7 MR. CRONHEIM: I'm now going to go to Jen not 

8 reacting with panic to either having talked about Kassidy 

9 that morning or having had the conversations with Jeffe. 

10 THE COURT: You're not going to get into any more 

11 hearsay. 

12 MR. CRONHEIM: No. 

13 THE COURT: All right. 

14 [End bench conference] . 

15 MR. BROWN: Thank you. 

16 [By Mr. Cronheim] 

17 Q So you had the conversation with Jen where she 

18 indicated to you that Kassidy was tired? 

19 A She said that she was tired when she arrived, yes. 

20 Q And you know that Jen spoke at least once, an 

21 undetermined number of times, I suppose, from your 

one 

perspective, but you know that she spoke with Jeffe ' 

I 

I 

\ 

22 

23 Marshall that day before one o'clock? 

I don't know if she spoke with him before A 24 
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o'clock. I know that she spoke to him after one 

o'clock when I had answered the phone. 

And, again, Jen was not in a panic, and because it 

was so busy at work, she just went back to work? 

Yes. 

MR. CRONHEIM: Thank you. 

THE COURT: 

MR. BROWN: 

THE COURT: 

Anything further, Attorney Brown? 

No redirect, your Honor. 

Okay. Thank you, very much. You may 

10 step down. 

11 

12 

13 Brown? 

14 

15 

THE WITNESS: 

THE COURT: 

MR. BROWN: 

THE COURT: 

Thank you. 

All set. You may be excused. Attorney 

State next calls Melissa Chick. 

Okay. Good morning. Just remain 

16 standing and face Attorney Brown, please, and raise your 

17 right hand. 

18 A MELISSA CHICK 

19 was called as a witness, and having been first duly sworn 

20 on oath, was examined and testified as follows: 

21 DIRECT EXAMINATION [By Mr. Brown] 

22 Q Please be seated. Please introduce yourself. 

23 A My name is Melissa Chick. 

24 Q How do you spell your last name? 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

C-h-i-c-k. 

Where do you live? 

Springvale, Maine. 

How long have you lived in Springvale? 

Since I can remember. 

How old are you? 

Twenty-one. 

What do you do for work? 

Child care. 

Where do you work? 

At the Sanford/Springvale YMCA. 

Sanford/Springvale "Y?" 

Yes. 

Okay. What are your job duties there? 
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I watch five-year-olds in the morning, and then I 

watch preschoolers after they go off to school. 

When did you start at the Springvale "Y?" 

September 10th of 2000. 

Do you know Amanda Bortner? 

Yes, I do. 

How do you know her? 

She's been my best 

seventh grade. 

she was my best friend since 

How has your relationship been with her since 
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seventh grade? 

It's been an on and off relationship. We have, you 

know, confrontation for a little while, and we'd 

not be friends, and then we'd be friends, again. 

Were you aware that Amanda became pregnant? 

you aware when that happened? 

Yes, I was. 

Were 

How close did you remain with her when you learned 

that? 

Well, when I found out she was pregnant, we kind of 

lost contact for a while. 

Is there a time when you became closer with Amanda, 

again? 

Yes. I learned that I was going through cervical 

cancer, and she was the first person I thought of 

to go to. And we became friends in January. 

January of what year? 

2000. 

So did Amanda have Kassidy at that time in January 

of 2000? 

Well, she was living with her parents at the time 

in Springvale, and Kassidy was living with them, 

also. 

I'm sorry, I didn't hear your last answer. Can you 
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1 

2 A Amanda and Kassidy both were living with her 

3 parents, ln Sprinvale. 

4 Q That was in early 2000? 

5 A Uh-huh. 

6 THE COURT: You have to say yes or no. 

7 THE WITNESS: Yes. 

8 THE COURT: Thanks. 

9 [By Mr. Brown]: 

10 Q At that time, in early 2000, how often would you 

11 see Amanda and Kassidy? 

12 A About two -- two times a week, maybe, maybe three. 

13 Every once in a while. 

14 Q What were your observations of Kassidy at that 

15 time? 

16 A She was very spunky. Just a typical one-year-old, 

17 you know, just running around, having fun, getting 

18 into everything. 

19 Q Did you have any concerns about her, health-wise, 

20 at that time? 

21 A No, not at all. 

22 Q What about development-wise? 

23 A No. 

24 Q Did you stay close with Amanda and Kassidy through 
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2000? 

Yeah, we got closer during March. She would come 

over more often. 

On average, how often would you see them in the 

spring going into the summer? 

About three to four times a week. 

Do you know Chad Evans? 

Yes, I do. 

How did you -- how did you meet him? 

Through Amanda. 

What happened with Amanda and the defendant? 

Excuse me? 

What happened with them, did they develop a 

relationship? 

Yes, they did. 

Do you know when their relationship began? 

It was probably maybe four months after Amanda and 

me started becoming friends again of January. 

Were you still having contact with Amanda after she 

started dating the defendant? 

Yes. 

Can you tell us her living arrangement once her 

relationship began with the defendant? 

Her parents had moved to Auburn, and Amanda was 

I 

I 



56 

1 Just stare at them all the time. She didn't move. 

2 Q Was her behavior different with woman than that? 

3 A Well, she got along better with -- I didn't see her 

4 around many women. When I would see Kassidy, it 

5 would be just me and Amanda. So, she - - she was 

6 normal, but very quiet. 

7 Q How active was she? 

8 A She wasn't very active. 

9 Q When you spent time with her, what would Kassidy 

10 typically do? 

11 A She just -- she didn't do much at all. She just --

12 I'd give her some toys, and she'd just sit there. 

13 And if you tired to play with her, she'll play with 

14 you a little bit, but she's just very quiet. Very 

15 shy. 

16 Q How did this compare with when you knew her at the 

17 beginning of 2000? 

18 A She wasn't the same person. 

19 
® 

Q Did you ever babysit for Kassidy? 

20 A One time, I did. 

21 Q I'm going to get to that. But you mentioned 

22 

23 

24 A 

I 
I 

I 

bruises. What -- did you notice bruises on 

Kassidy? 

Yes, I did. 
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1 back and forth to Chad's house, and her parent's 

2 house, and Kassidy was staying with her parents at 

3 the time. 

4 Q Was there a time when Amanda began spending more 

5 time in a certain location? 

6 A Yeah, she spent more time at Chad's house with 

7 Kassidy at the time. 

8 Q Where did -- where did the defendant live? 

9 A In Rochester, New Hampshire. 

10 Q Can you describe Kassidy's demeanor? Did you see 

11 anything change in her demeanor after Amanda met 

12 Chad? 

13 A Yeah, she became very quiet and drawn back. 

14 Q When did you start noticing that, Melissa? 

§ 15 A She -- with her relationship with Chad, she -- it 
u 
ru 
~ 

0 16 ~ 

• • was probably about three -- three months into the 
~ 
m 
ro 

17 w 

~ 
relationship, maybe four, four months into the 

0 
0 ro 

18 ~ 

~ relationship. 
< 
~ 

~ 19 Q 
® What did you see in Kassidy? 
< 
~ 20 A ~ 

~ She -- she had bruises on her face. Very quiet. 

21 Didn't -- didn't act like a normal -- normal 

22 one-year-old. 

23 Q How would she interact with men? 

24 A She didn't. She just would stare at them. Shock. 
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When did that start? 

Probably three or four months into -- into her 

relationship with Chad. 

Do you know what time of year it was? 

2000. Yeah, 2000. 

Can you say what month or what season it was? 

It was about springtime. 

So you said she began dating Chad three to four 

months after January. 

Yes. 

When did you first start seeing bruises? 

I can't really recall. 

Where would you see bruises on Kassidy? 

On her face, little bit on her arms, and her legs. 

Was there a time that she stayed overnight with 

you? 

Yes. 

Why did she stay overnight with you? 

Chad and Amanda were supposed to go out that night, 

and they said that they needed some time together 

alone, you know, without the kids, so I told her 

that I would babysit for her so that she could have 

some time with him. 

Do you know when that was? 



'" ::;; 
a: 
fZ 
o 
z o 
CD 
a: 
w 
U) 

:'i 

58 

1 A That was the beginning of September. 

2 Q How do you know it was the beginning of September? 

3 A Because I wasn't working at the time. 

4 Q You told us you began September 8th or lOth? 

5 A It was September 8th or 10th. 

6 Q So it was before that? 

7 A Uh-huh. 

8 THE COURT: You have to say yes or no. 

9 THE WITNESS: Yes. 

10 THE COURT: Thanks. 

11 [By Mr. Brown]: 

12 Q What did you do for Kassidy that night when you 

13 baby-sat for her? 

14 A I gave her a bath. 

15 Q When you gave her a bath, what did you notice? 

16 A I noticed some bruises on her -- her bottom area 

17 and her abdomen area, and her lower legs -- her 

18 upper legs, excuse me. 

19 Q Obviously, her clothes were off? 

20 A Yes, I was giving her a bath. 

21 Q Can you, in as much detail as you can, describe the 

22 bruises you saw? 

23 A She had one on her bottom area. That was like the 

24 size of maybe a half dollar. It was kind of old. 



59 

1 And one on her abdomen area. That was kind of old, 

2 too. And on her leg area, it was probably like an 

3 inch by two inch. 

4 Q What color -- what color were these bruises? 

5 A They were old. The one on her bottom area looked 

6 kind of new. The other ones looked yellowish, old. 

7 Q Other than the ones you just described, did she 

8 have any other bruises on her that day or that 

9 night? 

10 A Yeah, she had them on her face, allover her face. 

11 Q Can you describe them? 

12 A It looked as if somebody had grabbed her by her 

13 face. There was three -- three on one side of her 

14 cheek, and one on her jaw area. 

15 Q Anywhere else? 

16 A She had some on her forehead and her nose, and, 

17 also, her ear. 

18 Q What was your when you saw this, what was your 

® 
19 reaction? 

'" ::; 
20 A a: 

~ 
I sat her in the tub and I just looked at her and I 

0 
z 
0 
aJ 

21 a: 

'" <Jl 
thought there was something wrong. I thought maybe 

:5 

22 she was sick or that something was going on. 

23 Q What did you want to do at that time? 

24 A I wanted to take a picture of her so I could be 
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sure that 

her. 

just to see if somebody else could see 

Did you 

See what they thought. 

Did you find a camera that night? 

No. 

After seeing these bruises on Kassidy, did you have 

a discussion with Amanda about it? 

Yes, I did. 

What did you tell Amanda to do? 

I told her she needed to take her to the doctor's. 

I said I think there's something wrong with her. I 

said I think maybe she's anemic or she's got 

leukemia or something. 

What was Amanda's response? 

She said that maybe she does need to go to the 

doctor's. Maybe there could be something wrong 

with her, but she didn't want anyone to think that 

somebody was hurting her because of the bruises on 

her face. 

After that time you baby-sat in early September, 

did you ever see other bruises on her? 

Yes. 

Can you say how many times? 
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1 A Every time I'd seen her, she always had bruises on 

2 her face. 

3 Q Were they the same bruises you saw that first time? 

4 A Old ones and new ones. 

5 Q Did you talk to Amanda when you saw these bruises? 

6 A Yeah, I did, but she didn't -- she always had 

7 excuses for them, so ... 

8 Q What were her excuses? 

9 A That Chad's children well, he has one child and 

10 he had another one. I don't know if the other 

11 one's his or not. But two children would go and 

12 visit his house and she said they were rough with 

13 her, and that on the trampoline that she was to 

14 falloff and that Chad had grabbed her face so that 

15 she wouldn't fall. 

16 Q Any other -- did she give you any other reasons for 

17 the bruises? 

18 A Falling down. She was very clumsy. 

19 Q Did she ever attribute the bruises that you 

20 questioned her about to -- to anyone else? 

21 A I'm sorry, I didn't understand that question. 

22 Q Did she ever blame anyone else for these bruises? 

23 A No, she didn't. 

24 Q Did you ever visit Amanda in Rochester? 
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Yes, I did. 

And did you ever see Kassidy interact with the 

defendant? 

Yes, I did. 

Tell us, when were you over there? 

It was probably the middle of September, maybe. 

And where were you in the house? 

I was in the living room with Kassidy. 

What were you and Kassidy doing? 
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We were sitting on the couch. 

couch diagonal toward me. 

She was sitting on a 

Who else was home? 

Amanda and Chad. 

Did Kassidy and the defendant ever see each other? 

Yes, Chad was walking through the living area and 

he had turned toward me and said that, oh, don't 

mind her, she's just scared of me. 

like me. 

She doesn't 

What did you see Kassidy doing when he said that? 

She was just staring at him the whole time as he 

was walking through the room. He was gathering 

some different things to go do something, and 

Kassidy was just watching everything he was doing. 

She was sitting on the couch just with her hands in 

I 
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1 front of her staring at him the whole time. 

2 Q Okay. Did it appear to you that the defendant 

3 noticed her staring at him like that? 

4 A Yeah. 

5 MR. CRONHEIM: Objection. Speculation. 

6 THE COURT: Overruled. 

7 THE WITNESS: Yeah, she I'm sorry, I just drew a 

8 blank. 

9 [By Mr. Brown] 

10 Q I mean, my question was, did it -- did it look to 

11 you like the defendant saw Kassidy staring at him 

12 like that? 

13 A Yeah, but he seemed a little busy gathering things, 

14 too, so ... 

15 Q Was she still staring when he made those statements 

16 to you? 

17 A Yes, she was. 

18 Q And what were they, she's scared? 

19 A She's scared. She doesn't like me. 

20 Q Did you ever hear the defendant talk about Kassidy? 

21 A Yes, I did. 

22 Q What was the circumstance, were you at the house or 

23 elsewhere? 

24 A No, I wasn't, I was over -- I was on the phone with 
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Amanda. 

And, again, can you put this in a timeframe? 

I can't recall. 

Was it when Amanda was living there or 

Yes, it was when she was living there. 
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All right. 

and what 

So you're on the telephone with Amanda 

what do you hear? 

Me and Amanda were talking, and I heard Chad's 

voice in the background saying: Amanda, come get 

your child, she's acting stupid and clumsy, again. 

She's acting like an f'n idiot. 

like that. 

It was something 

You're talking to Amanda. 

him in the background? 

How well can you hear 

I could hear him very well. 

How was his voice? 

He was like yelling it out to her. 

Did you ever talk to Amanda about daycare for 

Kassidy? 

Yes, I did. 

When was it that you discussed daycare with her? 

It was probably the middle of September. And she 

had came to my work, and she was saying how she'd 

gotten a new job, and that she needed someone to 
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watch Kassidy. And I was telling her how she could 

probably put her in the YMCA program, and she said 

it was too far away. And I told her that she could 

possibly have a YMCA in that area. And she said 

that I don't want to bring her to a daycare, 

someone's going think that someone's beating her, 

because she has too many bruises on her face. So 

she said she was going to take her to her sister's 

house, see if they would babysit for her. 

Do you know her sister? 

Yes. 

What's her name? 

Jen. 

Is this -- this is before she got a job, you said? 

Yes. 

When was the last time you saw Kassidy? 

It was probably four weeks before Halloween. 

Where did you see Kassidy? 

We were in a store. We, all three of us, had gone 

to Olympia Sports. 

Where is Olympia Sports? 

In Springvale. Well, Sanford. Excuse me. 

How did you learn about Kassidy's death? 

A friend of mine told me. She seen it in the 
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1 newspaper. 

2 Q Did you hear from Amanda? 

3 A No, I didn't. 

4 Q What did you do after you heard about Kassidy's 

5 death? 

6 A I tried contacting her. 

7 Q And did you get in touch with her? 

8 A No, I did not. 

9 Q Did you see her before Kassidy's funeral? 

10 A Yes, I did. 

11 Q And what did you and Amanda do together? 

12 A Went and arranged funeral clothing for her, see 

13 what she was going to wear in her casket. 

14 Q Did you attend Kassidy's funeral? 

15 A Yes, I did. 

16 Q After her funeral, can you tell us how much contact 

17 you had with Amanda? 

18 A I haven't had very much contact with her. She went 

19 
® 

to Texas after the funeral. And then she came 
<{ 

::;; 20 a: 
0 back, and that was the last time I seen her. 
u. 
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'" 
How does that compare, Melissa, with your 

:5 

22 friendship before Kassidy's death? 

23 A Excuse me? 

24 Q I mean, how -- how does that compare with how close 
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you were before Kassidy died? 

It didn't make sense. 

wouldn't contact me. 

MR. SISTI: 

THE COURT: 

Objection. 

Overruled. 

I didn't understand why she 

Unresponsive. 

6 [By Mr. Brown]: 

7 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

Melissa, you saw these, you described the bruising 

you saw. Why didn't you intervene? 

Because she had an excuse for all of them. And you 

just don't know. You can't accuse something of 

someone if you don't know. 

MR. BROWN: Thank you. I have no other questions. 

THE COURT: Okay. Mr. Cronheim. 

MR. CRONHEIM: Thank you. 

15 A CROSS-EXAMINATION [By Mr. Cronheim] 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Melissa, you're last statement to the prosecutor, 

if I heard it right, you can't accuse if you don't 

know, correct? 

Yes. 

All right. Now, you didn't see Kassidy in November 

of 2000, correct? 

No. 

You didn't see Amanda in November of 2000 ---

No, not when ---
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1 Q -- correct? 

2 A No. 

3 Q Let me be fair. Before Kassidy's death? 

4 A November of 2000. 

5 Q She died on November 9 ---

6 A Okay. 

7 Q -- of 2000. 

8 A Yeah. 

9 Q You didn't see Amanda or Kassidy ---

10 A No, I did not. 

11 Q Now, you've indicated that there were times that 

12 you saw bruising on Kassidy, correct? 

13 A Yes. 

14 Q You previously indicated that the first time you 

15 saw bruising on her was about it was weeks 

16 before Halloween, about four weeks before 

17 Halloween? 

18 A Yes. 

® 
19 Q And you indicated that you saw her in the bath in 

« 

" 20 a: 
f2 mid-October, correct? 
0 
z 
0 
<Il 21 A a: 
w 
<f) 

No, it was the beginning of September. 
S 

22 Q Now, you saw Amanda and Kassidy over the weekend of 

23 October 13 and October 14th, when you bumped into 

24 Melissa Chick ---
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21 
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23 
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No. 

-- excuse me, Tracey Foley. 

Yes. 

That weekend, correct? 

Yes. 

And you spoke with the police on November 13 of 

2000, correct? 

Yes. 
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And at that point, you talked with them about the 

bruising that you saw? 

Yes. 

And you've indicated that you bathed Kassidy that 

night? 

Yes. 

And that the bathing of Kassidy the night you saw 

the bruising was that weekend in October? 

No, that was wrong. I didn't know the time. I 

wasn't in the right frame of mind. 

Okay. But it's true that you told the police on 

November 13th of 2000, that the baby circumstance 

was mid-October of 2000? 

I don't remember -- remember that. 

MR. CRONHEIM: May I approach? 

THE COURT: Yes. 
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1 [By Mr. Cronheim]: 

2 Q I'm showing you a report dated November 13 of 2000 

3 referencing your interview with the police, Officer 

4 Detective Jefferey Smith. And I'd ask you to spend I 

5 a moment and read this. I don't know whether 

6 you've ever seen that before. 

7 A Yes, I have. 

8 Q Okay. You know this then to be a summary of that 

9 interview with you on ---

10 A Yes. 

11 Q October 13. [sic] . And you indicate that you saw 

12 Amanda and Kassidy that mid-October weekend ---

13 A Yes. 

14 Q in the first paragraph, correct? 

15 A Yes. 

16 Q And then it says IIChick told me that later that 

17 night she bathed Kassidy.1I And that references 

18 that mid October 

19 A Yes, but I was wrong. 

20 Q You also indicate -- now, you've also spoken with 

21 the police more recently, and that's on November 9 

22 of 2001, correct? 

23 A Yes. 

24 Q And the police asked you when you first noticed 
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Q 

bruising on Kassidy, right? 

Yes. 

And you indicated to them that it was toward the 

end, about four weeks before Halloween? 

Yes. 

face. 

That was the real badly bruising on her 

Okay. And the question was: When did you first 

notice the bruising? 

MR. BROWN: Page? 

MR. CRONHEIM: I'm sorry, thirty-one ninety-two. 
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11 [By Mr. Cronheim]: 

12 Q 

13 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 A 

21 Q 

22 

23 

24 A 

And you said four weeks before Halloween you 

started noticing significant amounts of them, 

correct? 

Yes. 

Now, when you spoke with the police, you were using 

Halloween as a reference point ---

Yes. 

for your time, correct? 

Yes. 

And you indicated to them that there was a time 

that Amanda was supposed to come up to trick or 

treat with you? 

Uh-huh. Yes. 
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11 

And that, of course, would have been Halloween? 

Yes. 

Okay. 

No. 

And that didn't happen, correct? 

And that didn't happen because Kassidy was sick? 

Yes. 
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And you spoke with Amanda about Kassidy being sick? 

Yes. 

And she indicated to you that she couldn't come up 

because Kassidy ---

MR. BROWN: Objection. 

12 [By Mr. Cronheim] 

13 

14 

15 

16 

Q -- falling in her Cheerios. 

THE COURT: 

MR. BROWN: 

THE COURT: 

Hold on just a minute. 

Objection. 

Can I see counsel, please. 

17 [The following is a discussion at the bench]. 

18 

19 

MR. BROWN: The objection is based on hearsay. 

MR. CRONHEIM: Present-sense impression, narrating 

20 her condition at the time, and excited utterance because 

21 she was upset. 

THE COURT: Okay. Lay a foundation. 22 

23 MR. CRONHEIM: Okay. 

24 [End bench conference] . 
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1 [By Mr. Cronheim]: 

2 Q 

3 

4 A 

5 Q 

6 

7 

8 A 

9 Q 

10 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 A 

20 Q 

21 

22 

Melissa, going back to that Halloween time period, 

you're supposed to be getting together with Amanda? 

Yes. 

And there was a time that you had a phone 

conversation with her where she explained to you 

that she couldn't meet with you? 

Yes. 

And she indicated to you that the reason was that 

Kassidy was sick? 

Yes. 

And she talked with you about how Kassidy was sick 

and how she was acting? 

Yes. 

And she indicated to you at that point that Kassidy 

was falling into her Cheerios? 

Yes. 

That she was out of it? 

Yes. 

And she indicated that Kassidy had fallen out of a 

truck with her baby-sitter? 

MR. BROWN: Objection, your Honor. There's no 

23 foundation here. 

24 THE COURT: I'm going to sustain it. Can I see 
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1 counsel, please. 

2 [The following is a discussion at the bench] . 

3 THE COURT: That's not a present-sense impression. 

4 She said ---

5 MR. CRONHEIM: I agree, but under the circumstances 

6 that it's at least an excited utterance. She's under ---

7 THE COURT: I don't think there's been anything 

8 about her being upset or startled or anything. 

9 MR. CRONHEIM: Okay. 

10 THE COURT: Okay. 

11 [End bench conference] 

12 [By Mr. Cronheim] : 

13 Q When Amanda was talking to you about Kassidy 

14 falling in her Cheerios, she was concerned about 

15 Kassidy, obviously? 

16 A Yes. 

17 Q She was upset at Kassidy's physical illness? 

18 A Yes. 

19 Q And she was talking to you In the context of being 

20 upset about Kassidy? 

21 A Yes. 

22 Q And at that point in time, she said that Kassidy 

23 was falling into her Cheerios, correct? 

24 A Yes. 
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In fact, she - - she used the phrase wi th you, she 

passed out into her Cheerios? 

Yes. 

And that she had fallen out of a truck from her 

babysitter, her sister's boyfriend's truck? 

Yes. 

Did she talk with you about Kassidy's eyes rolling 

in the back of her head? 

A little bit. 

And she was clearly concerned about Kassidy's 

physical circumstances at that point? 

A little bit, yes. 

Now, you indicated that you noticed that Kassidy 

was afraid of men, I think, was one of the phrases 

that was used. 

Yes. 

And when you first noticed that, you had a 

boyfriend at the time? 

Yes. 

And you first noticed Kassidy's being afraid of men 

because she was afraid of your boyfriend? 

Yes. 

And she'd never met your boyfriend? 

No. 
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1 Q And you concluded, did you not -- and you'd seen 

2 her at -- was it Olympia Sports? 

3 A Yes. 

4 Q And she interacted with another sales person there? 

5 A Yes. 

6 Q Who you said wasn't a big guy? 

7 A Yes. 

8 Q And so what you concluded was that Kassidy was 

9 afraid of big men? 

10 A Yes. 

11 MR. CRONHEIM: If I may have a moment? 

12 THE COURT: Sure. 

13 [Pause in proceedings] 

14 [By Mr. Cronheim]: 

15 Q And it was that mid-October visit which was the 

16 last time that you saw Kassidy alive? 

17 A Yes. 

18 MR. CRONHEIM: Thank you. I have nothing further. 

19 THE COURT: Anything further, Mr. Brown? 

20 A REDIRECT EXAMINATION [By Mr. Brown]: 

21 Q Melissa, how sure are you about when you gave that 

22 bath to Kassidy about 

23 A I'm positive that it was the beginning of 

24 September, because I was not working. 
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And you mentioned earlier the statement that Amanda 

made to you about taking Kassidy to her sister's. 

Yes. 

What was the timing of that? How many times have 

you seen bruising on her before she made that 

statement? 

I'd see bruises on her all the time. 

Before that statement? 

Before she had taken her to a babysitter, yes. 

MR. BROWN: Thank you. 

THE COURT: Anything further on those issues? 

MR. CRONHEIM: Yeah. 

13 A RECROSS-EXAMINATION [By Mr. Cronheim]: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

Q 

A 

You don't know in particular the times that Jeffe 

Marshall might have cared for Kassidy when Amanda 

and Chad were together? I'll repeat my ---

No, I don't. 

Okay. And you don't know what times in particular 

Jeffe Marshall cared for Kassidy Bortner? 

No. 

MR. CRONHEIM: Thank you. 

THE COURT: You may 

23 step down. 

24 MR. DELKER: Thank you, your Honor. And the State 
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1 calls Tracey Foley. 

2 THE COURT: Okay. please remain standing and face 

3 Attorney Delker. 

4 MR. DELKER: Raise your right hand. 

5 
A TRACEY FOLEY 

6 was called as a witness, and having been first duly sworn 

7 on oath, was examined and testified as follows: 

8 DIRECT EXAMINATION [By Mr. Delker]: 

9 Q please introduce yourself to the jury. 

10 A I am Tracey Foley. 

11 Q Ms. Foley, where do you work? 

12 A Progessive Technology, in Wells, Maine. 

13 Q Okay. What do you do for a living? 

14 A Computer wholesale. 

15 Q Do you have children? 

16 A Yes, I have a stepson that's eleven and 

17 five-year-old daughter. 

18 Q Do you know Amanda Bortner? 

19 A Yes, I do. 

20 Q How did you meet Amanda? 

21 A She was waitressing at an ice cream parlor in 

22 Springvale when I met her, and she baby-sat for me. 

23 Q How long ago was that? 

24 A Approximately five years. 

\ 

I 

\ 
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Can you just explain to the jury how it came about 

that Amanda started babysitting for you? 

I asked her to. 

Okay. So she was waitressing, and you said you had 

problems with baby-sitters? 

Yes. 

And you said that was about five years ago. How 

old were your children at the time? 

My daughter was four or five months old. 

And how often would Amanda babysit for you? 

A couple of times a month. 

How old was Amanda at that time? 

Fifteen and sixteen. 

And at that point, she did not have Kassidy yet, 

did she? 

No. 

At some point while she was babysitting, did she -

did she become pregnant with Kassidy? 

Yes. 

And did she continue babysitting after? 

Yes. 

How often would you say she'd babysit after Kassidy 

was born? 

Not as often. Once a month, maybe. 
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1 Q Would your daughter interact with Kassidy when 

2 Amanda baby-sat? 

3 A Yes, but Kassidy was just an infant. 

4 Q And what was your relationship with Amanda like at 

5 that time? 

6 A We were close. We would talk. 

7 Q Would she confide in you? 

8 A Yes. 

9 Q At some point, did your contact with Amanda change? 

10 A Yes, she moved away, as far as I know. 

11 Q And so, obviously, she stopped babysitting for you 

12 when she moved? 

13 A Yes. 

14 Q About how old was Kassidy when that happened? 

15 A Eight or nine months, maybe. 

16 Q And at some point after you lost contact with 

17 Amanda in the fall of last year, did you meet 

18 Amanda again? 

19 A Yes at the "Y." 

20 Q Okay. Can you explain the circumstances of that 

21 meeting to the jury? 

22 A I went to pick up my daughter at the "Y" where she 

23 goes to daycare, and Amanda was in the room with 

24 Kassidy. 
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And who else was there when you arrived at the "Y" 

to pick up your daughter? 

Melissa Chick. 

And what was Melissa doing? 

She works there. 

What was Amanda doing when you showed up, when you 

first saw her? 

Visiting Melissa. 

Did you know that Amanda and Melissa knew each 

other? 

No. 

You said that Kassidy was there as well --

Yes. 

-- at the lIylI? 

Yes. 

Did was Kassidy enrolled In the "Y"? 

No. 

What -- did you notice anything about Kassidy at 

that time? 

She had bruising on her face. 

Can you describe them? 

Across the bridge of her nose and her cheeks, right 

here. 

So went across the bridge of her nose, you're 
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indicating? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

THE WITNESS: Sorry. 

Delker] : 

What -- could you tell how old the bruising looked? 

That's a hard question. They were yellow, light 

green. I would say more in a healing end of 

bruising. 

What did you do -- do you remember what day of the 

week that was? 

It was a Friday. 

And what did you do later on that afternoon? 

Melissa, and Amanda, and Kassidy and myself went 

back to my house. 

And what did you all do back at your house? 

Just visited. 

Catching up? 

Yes. 

Did you talk to Amanda at all that day, that Friday 

about how the bruising occurred on Kassidy's face? 

Yes. 
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1 Q What did she tell you? 

2 A She told me Kassidy was playing on a trampoline and 

3 was going to falloff, and Chad caught her by the 

4 face. 

5 Q Had you ever met Chad Evans before that day? 

6 A No. 

7 Q Have you ever -- had you ever -- have you ever met 

8 Chad Evans? 

9 A No. 

10 Q Now, you said that Amanda stayed at your -- or came 

11 over to your house that afternoon on Friday. How 

12 long did you guys spend together that afternoon? 

13 A An hour and a half, two hours, maybe. 

14 Q And what was the plans for the rest of the weekend? 

15 A Amanda and I made plans for the following day, for 

16 her to come back over. 

17 Q Were you aware that there was something going on in 

18 Amanda's life at that time? 

19 A Chad's birthday. 

20 Q And how did you know that? 

21 A Because she told me she was going birthday shopping 

22 for him the next day. 

23 Q And you said that Amanda came or you had made 

24 plans for Amanda to come over to your house the 
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following day, the Saturday. 

Yes. 

Did she do that? 

Yes. 

And what did she do when she got over to your 

house? 
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She showed me the presents that she bought for Chad 

and wrapped them. 

What did Amanda do on that Saturday? 

she stay at your house? 

She stayed until Sunday. 

How long did 

And so she stayed overnight at your house? 

Yes. 

When she stayed at your house that Saturday, did 

you offer to do anything for Amanda? 

I offered for her to come stay with me. 

And when you mean come stay with you, do you mean, 

overnight, or what was the context? 

On a permanent basis. 

Did Amanda take you up on that offer? 

No, she did not. 

You said Amanda left the following day on Sunday. 

Yes. 

Did you have contact with Amanda after that? 
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Only telephone contact. 

Had you made plans to see Amanda again after that? 

On several occasions. 

And did she honor those 

No, she did not. 

When did you find out that Kassidy died? 

The Monday after her death. 

How did you find that out? 

At work, the newspaper. 

Did you see Amanda some time after Kassidy's death? 

The following Thursday. 

Can you describe for the jury the circumstances of 

that meeting? 

Amanda showed up at my kitchen door some time 

Thursday evening, hysterical, crying. 

What -- did you expect her? 

No. 

What was the first thing Amanda said to you when 

she showed up at your door? 

She said "And you knew, and I didn't listen." 

What did you do after Amanda said that? 

I hugged her and we both cried. 

Did she come into the house? 

Yeah, she stayed. 
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She stayed that night? 

For several nights, yes. 

86 

You said that Amanda showed up at your house. Do 

you remember what time it was? 

No, not exactly. Later evening. 

And you said you hadn't been expecting her. Why 

did -- did she explain to you why she was coming to 

your house, or why she had come to your house that 

night? 

She told me that Chad had just been arrested. 

And did you what she had done after Chad had been 

arrested? 

Come to my house. 

r think you started to describe what Amanda's 

condition was like when she arrived at your house. 

Can you describe that in more detail? 

She was crying, disheveled, her hair was a mess, 

like falling out of the ponytail, and she was 

hysterical. 

Have you ever seen Amanda like that in the past? 

No. 

And you said that the first thing that she said 

when she came in was "And you knew, and r didn't 

listen." Did you have further conversation with 
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Amanda that night? 

Yes, for quite a while. 

What did Amanda tell you? 

87 

She told me that there had been incidents that Chad 

had thrown Kassidy on the bed, and that he would 

get angry and grabbed Kassidy by her shirt and push i 

her into the corner of the room when Kassidy was 

crying and wouldn't stop. 

Did Amanda explain why, what would prompt the 

defendant's reaction? 

Kassidy crying, wanting her mother's attention. 

So Kassidy wanted 

mother's attention. 

you said Kassidy wanted her 

And how would the defendant 

react? What would be his emotional state, 

according to Amanda? 

He would be angry. 

And what would he do when he got angry, according 

to Amanda? 

React like I just said, grab her and throw her into 

the corner, push her into the corner. 

How long did your conversation with Amanda last 

that evening? 

An hour and a half, two hours. 

And what was the nature of the conversation, what 
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she narrating to you, or what were the -- how was 

the information coming across to you? 

She was in a very emotional state, as was I. It 

was cryptic. 

story. 

It wasn't like she was telling me a 

Did she talk -- did she tell you anything about the 

circumstances or anything about the night before 

Kassidy died? 

She explained to me that she had been at work and 

Chad had called her at some point to tell her that 

Kassidy had been hit in the eye with a ball. And 

then she told me that she checked on Kassidy when 

she got home, because it was late. Kassidy was 

already sleeping. And there was a physical mark 

around her eye, and woke her up the next morning to 

take her to the babysitter. 

What was Kassidy's condition when she woke up the 

next morning? 

Amanda said she appeared to be lethargic. 

During that conversation, did Amanda express any 

concern about the babysitter? 

No, none. 

Did she express any concern about Jeffe Marshall? 

No. 
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1 Q How did your conversation with Amanda end that 

2 night? 

3 A I told her we should probably both try to get some 

4 sleep. And she was going to stay there. And she 

5 slept in my daughter's room. And I tucked her in. 

6 I kissed her on the forehead, and she started to 

7 cry and said that she ---

8 MR. CRONHEIM: Objection. May we approach? 

9 THE COURT: Yes. 

10 [The following is a discussion at the bench] . 

11 MR. CRONHEIM: If this is the part where she's 

12 going to be saying this is all I wanted for Kassidy, I 

13 think it's objectionable, not relevant, not probative of 

14 any of the 

15 THE COURT: Okay. The issue is relevance? 

16 MR. CRONHEIM: Not relevant to begin with. It's 

17 not probative of anything, and far more prejudicial than 

18 probative for any of the allegations in the indictments. 

19 MR. DELKER: I think it's relevant and probative on 

20 the issues of why Amanda would stay with Chad when she 

21 said what I expect the testimony to be is that she said 

22 this is all I wanted for Kassidy, a room for Kassidy. And 

23 I think that it goes certainly to Amanda's state of mind. 

24 And I think it explains the circumstances of why Amanda 
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1 would put up with the type of abuse that the defendant was 

2 inflicting on Kassidy, because he had a house and a place 

3 for them to stay, and it wasn't the transient type of 

4 jumping around that she had been used to in the past. 

5 THE COURT: Okay. I find that it's relevant. And 

6 it's relevance is not substantially outweighed by the 

7 danger of unfair impression. So I'll allow it. 

8 MR. CRONHEIM: Okay. I got what you say, but 

9 there's no context where she said this is what Chad could 

10 have offered, that's why I stayed with him. 

11 THE COURT: I think the State's argument is that 

12 it's relevant enough to be an excited utterance. So I'm 

13 going to allow the testimony. 

14 MR. CRONHEIM: Okay. Thank you. 

15 [End bench conference] 

16 [By Mr. Delker]: 

17 Q I think you were describing how your evening ended 

18 with Amanda. You said you tucked her into bed and 

® 
19 what was said at that point? 

20 A I told her I'd be right next in the next room if 

21 she needed anything, and she cried and said that 

22 she had just wanted this for Kassidy, for Kassidy 

23 to have her own room and have nice things, and that 

24 she would never have it. 
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What was your interaction with Amanda over -- after 

that evening? 

Brief. I had to work the next morning, and, 

unfortunately, was leaving to go out of town the 

next evening. So I saw her for a couple of hours 

Friday night, and she was with a friend of hers 

from Texas, and they were buying things for 

Kassidy's funeral. 

house. 

So she was in and out of the 

Did you see Amanda at any point after you left to 

go out of town? 

No, when I returned, she was gone. 

And have you seen Amanda since that time? 

No, I have not. 

If Amanda had contacted you and asked for a place 

to stay, what would you have done? 

I would have given her a key. 

MR. DELKER: If I could have one moment? 

THE COURT: Sure. 

MR. DELKER: Nothing further. 

THE COURT: Okay. Mr. Cronheim? 

22 A CROSS-EXAMINATION [By Mr. Cronheim]: 

23 

24 

Q Tracey, the last time you saw Amanda would have 

been November 17th of 2000? 
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1 A Friday? 

2 Q Correct. 

3 A Yes. 

4 Q And the last time you saw Kassidy was that mid-

5 October time in November? 

6 A Yes. 

7 Q And when she, Amanda, came to your house on 

8 November 16th, that was the day of Chad's arrest? 

9 A Yes. 

10 Q And it is the police that had just arrested Chad, 

11 correct? 

12 A I would assume, yes. 

13 Q And it was an arrest is functionally a police 

14 opinion as to who's responsible for some -- for a 

15 crime, in this case, for Kassidy's death? 

16 A Yes. 

17 Q And did Amanda talk to you about how the police 

18 told her Chad was responsible six hours after 

19 
@ 

Kassidy's death? 

" " 20 A cr: 
0 No, not that I recall. 
<L 
0 
Z 
0 
ro 21 Q cr: 
w The police -- did Amanda talk with you about the 
<J) 

:5 

22 police telling her throughout the week, that is, 

23 November 9th, and November 16th, that Chad was 

24 responsible for Kassidy's death? 

1...-. ______________ . _______ . ______ .. 
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Not that I recall. 

Did she talk with you about the police 

interrogation of her on November 9th? 

No. 

So you spoke with her about some things, but not 

all things in connection with the case? 

Correct. 
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And she talked with you about Chad's conduct with 

Kassidy? 

Yes. 

And she was basically spilling her guts from your 

perspective, telling you the things that Chad had 

done? 

Possibly. 

She never mentioned Chad using a belt? 

No. 

She never mentioned anything other than those 

things that you just testified to this morning? 

Not that I can recall. 

MR. CRONHEIM: Thank you. 

MR. DELKER: No further questions. 

THE COURT: Okay. Thank you, ma'am. You may step 

THE WITNESS: Thank you. 
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1 MR. DELKER: State would call Jeremy Hinton. 

2 THE COURT: Good morning, sir. Just remain 

3 standing and face Attorney Delker. Please raise your 

4 right hand. 

5 
A JEREMY HINTON 

6 was called as a witness, and having been first duly sworn 

7 on oath, was examined and testified as follows: 

8 THE COURT: Have a seat, please. 

9 DIRECT EXAMINATION [By Mr. Delker]: 

10 Q Would you please introduce yourself to the jury? 

11 A My name's Jeremy Hinton. 

12 Q Could you spell your name for the record? 

13 A Yup. J-e-r-e-m-y, and my last name's spelled 

14 H-i-n-t-o-n. 

15 Q Mr. Hinton, where do you work? 

16 A I work at the McDonald's in Newington, New 

17 Hampshire. 

18 Q And what's your position there? 

19 A I'm the restaurant manager. 

20 Q How long have you been working for McDonald's? 

21 A Over 10 years. 

22 Q And do you know the defendant, Chad Evans? 

23 A Yes, I do. 

24 Q How did you first meet him? 
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I met him about four to five years ago working with 

McDonald's. 

And can you just describe the circumstances of what 

your position was and his position was? 

At the time, I was a swing manager. I was still 

going to college, and he was an area supervisor. 

And you said he was an area supervisor. 

what is that? 

What --

He's in charge of a group of restaurants that our 

company owns, he oversees, makes sure they're 

running right. 

And the restaurant you were working at at the time, 

that was one of the restaurants? 

Yeah, it was Hampton Beach. 

Now, how would you characterize your relationship 

with the defendant? 

He's a close friend. 

How close? 

If I needed someone, I could call him; he'd be 

there. 

Do you know Amanda Bortner? 

Yes, I do. 

How did you meet Amanda? 

I met her through Chad Evans. 
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So how long had you known her? 

I met her in --probably in Mayor June of last 

year. 

And you met -- you said you met her through Chad 

Evans? 

Yes. 

What was their relationship at that time? 

They were just starting to date. 

What was their relationship like throughout the 

summer? 
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As the summer got on, they got more serious. 

started to just exclusively dating. 

They 

Did you meet Kassidy? 

At some point, yup. 

Do you remember the first time you saw her? 

I don't remember an exact date, but it was some 

time in June. She came into the restaurant with 

Amanda. 

And how often have you seen Kassidy? 

Probably from that time about five or six times. 

What was Kassidy like as a child In the times you 

saw her? 

I never saw her to be what I would consider a 

typical -- any babies or toddlers I've been around 
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have been, you know, a little bit more energetic, 

playful. From the very first time I saw her, I 

never saw that in her. 

Was there a time when you were at the defendant's 

house for his birthday party? 

Yes, there was. 

And when was the party? 

It was a Saturday night, October 14th, I believe. 

Who was present for the party? 

It was mostly Chad's family. 

And where was it? 

It was at his house, in Rochester. 

Were Amanda and Kassidy at the party? 

No, they were not. 

Did you see Kassidy the next day? 

I did, at Bruce Aube's home, in Rochester. 

What was -- what were the circumstances of that, 

meeting Kassidy? 

Amanda drove up. She had some presents and a 

birthday cake. We were having a little -- I guess 

a continued birthday party for Chad, watching 

football the next day. And Kassidy stayed in the 

car and Amanda gave us the presents. 

So Amanda dropped the presents off. Did she say 
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what she was going to do after that? 

She said she was headed to Maine to drop Kassidy 

off. 

You said you saw Kassidy and she stayed in the car. 

What was what were the circumstances of you 

seeing her? 

I'm not sure what you're 

That was a bad question. Let me try again. You 

said you saw Kassidy in the car. Did you notice 

anything about Kassidy's condition? 

She did have bruises on the left side of her face. 

Can you describe those bruises? 

Not to an extent. I was looking through a car 

window. She was in -- she was on the far side of 

the car seat. 

So you say Kassidy stayed in the car and you were 

looking through the window. Was the window open or 

shut? 

No, it was shut. All the presents and stuff were 

in the back of the car. 

And you say you noticed them through the window ---

Yes. 

-- they were that visible? 

Yup. 
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How long was the entire encounter you had with 

Kassidy that day? 

I didn't really have an encounter with Kassidy, but 

the one with Amanda was about five minutes. 

And she said she was going to Maine? 

Yes. 

What day of the week was this that you saw her? 

That was a Sunday. 

Did you see Kassidy again after the defendant's 

birthday? 

Yes, I did. 

And when was that? 

It was on the morning of Tuesday, October 24th. 

What did you do that day? 

That morning, Chad and I were going to a golf 

outing in Nashua for our company. I left -- I woke 

up that morning. I saw her in the bed of Chad and 

Amanda. It was like 4:30 in the morning. We'd 

just gone to bed at like two in the morning. So I 

was a little bit groggy. I couldn't really see her 

well. And then I saw her again later that evening 

when we returned home at nine or eight. 

Did you see -- what did Kassidy look like when you 

saw her later that evening? 
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1 A She was sitting on a love seat. I was sitting on a 

2 couch approximately the same distance the jury is 

3 from me. And she had some bruises on the left side 

4 of her neck. 

5 Q Can you describe what the bruises on her neck 

6 looked like? 

7 A They almost looked like fingers. 

8 Q How dark were they, or how fresh were they, can you 

9 tell? 

10 A They looked old. They were black. 

11 Q I'm sorry, you said -- I missed the first part. 

12 You said they looked what? 

13 A They looked dark. They looked black. They looked 

14 old. 

15 Q Oh, okay. Sorry. Did you see any bruises on any 

16 other part of Kassidy's body? 

17 A Yes. 

18 Q Where did you see bruises? 

19 A 
® 

Chad called Kassidy over. Kassidy came over to the 
« 

" 20 a: 
f2 couch. He pulled down her diaper, and there was 
0 
z 
0 
In 21 a: 
w 
<fl 

bruises from her lower back to just below her 
S 

22 knees. 

23 Q What did those bruises look like? 

24 A They were bruises on top of bruises. There was 
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1 old bruises, and there was new bruises. 

2 Q And what part of her body did those bruises cover? 

3 A From her lower back to just below her knee, 

4 including her butt. 

5 Q Did you speak with the defendant on the day that 

6 Kassidy died? 

7 A Yes, I did. 

8 Q When did you first speak with him that day? 

9 A I'm sure I talked with him in the morning just 

10 because of work reasons. And then at 3:30, he 

11 showed up to my restaurant. 

12 Q Okay. Did he call before he showed up to your 

13 restaurant? 

14 A He called me and told me he was coming to my store. 

15 Q Did he explain why he was coming to the store? 

16 A He had some soup cookers to drop off. 
m 

'" ~ 17 Q 
~ 

You said he stopped by the store around 3:30. What 
~ - 18 ;, 
« 

did he say to you when he got there? 
'" z 
W 
Q. 

19 A 
® He dropped off some soup cookers. He talked to 
« 
::; 

20 a: 
f2 Travis Hunt outside, and then I went outside and I 
0 
z 
0 
CD 

21 ffi talked to him. 
'" :'i 

22 Q Did you overhear any of the conversation between he 

23 and Travis? 

24 A No, I did not. 
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What did you and the defendant talk about? 

He had a couple of things about work he asked me to 

do for a labor audit that was coming up in one of 

his restaurants. And then he -- he looked a little 

bit shooken up, and I asked him why. He said he 

got a page from the Kittery Police Department. 

Did he tell you what the contact from Kittery was 

about? 

He had no idea. He said he had called him, and 

they said you need to come ln person and talk to 

us. 

Did he -- you said he spoke with Travis when he was 

at the store. Who is Travis? 

Travis, at the time, was my second assistant. He's 

also -- he was living -- renting a place in Chad's 

house. 

So what's Travis' last name? 

Hunt. 

Travis Hunt, you said, was living at the 

defendant's home at the time? 

Correct. 

Do you know how long they had known each other, 

Travis and the defendant? 

He had known Chad longer than I did. That's about 
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all I really could say. 

And you've know him four years, about? 

Yeah, four or five years. 

Now, what did you do that evening? 

I went and worked out at Gold's Gym, in Portsmouth. 

Then I went to a restaurant where I usually go on 

Thursdays before I boll with the people I boll 

with. And then about quarter of seven, I still 

hadn't heard from Chad, so I drove to the Kittery 

Police Station. 

where I was at. 

It's only about two miles from 

How -- who was at the Kittery Police Station when 

you got there? 

In the lobby was Bruce Aube, Tristan Evans, 

Amanda's mom, and an uncle. 

Who is Bruce Aube? 

Don't know his name. 

Bruce Aube is a friend of mine and Chad's. 

How close a friend is he to Chad? 

At that time, he was closer to Chad than he was 

closer to me. 

Just so I'm clear, Bruce was more friendly with 

Chad than he was with you, Bruce was? 

Yeah, I met Bruce through Chad. 

Did you -- after you saw the defendant on the night 
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1 of Kassidy's death, how often did you see him after 

2 that, before his arrest? 

3 A I was there pretty much for the first few days. 

4 Most of the people stayed at Bruce Aube's house. I 

5 worked, so I still went to my job every day, but at 

6 night, I would go by and see how everyone was 

7 doing. 

8 Q Did at some point after the defendant's arrest, 

9 did he have access to your apartment? 

10 A Not immediately, because he didn't he wasn't 

11 supposed to have contact with me. He's always had 

12 a key to my apartment. 

13 Q And what's the access to your apartment like? You 

14 said he has a key. I mean, you know ---

15 A He's free to come and go and use it as his 

16 whatever he wants to do there. 

17 Q Now, how about Amanda Bortner, did she have access 

18 to your apartment? 

19 A 
® 

Some time in January, I was hanging out with her 

" " 20 a: 
0 
"-
0 
z 
0 
<D 21 a: 
w 

and she just said she felt like she didn't have 

anyone, and so I gave her a key and said she was I 
V) 

:'i 

22 welcome to come any time she wanted. 

I 

I 
23 Q Now, were you aware -- were you aware of whether I 

I 
24 the defendant and Amanda ever spent time at your 
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1 apartment? 

2 A There was a time when I came home and they were 

3 there. 

4 Q Okay. When was that? 

5 A It was in the spring time of last year. I don't 

6 remember the exact time. 

7 Q Spring time of this year? 

8 A Last -- yeah, this year. I'm sorry. 

9 Q So it was after Chad's arrest? 

10 A Correct. 

11 Q Were you aware that the defendant and Amanda were 

12 not supposed to have contact with each other at 

13 that time? 

14 A Yes. 

15 Q How were you [inaudible - coughing] that? 

16 A It was in the paper. Both of them had told me they 

~ 17 g weren't supposed to have contact. 

~ - 18 Q (, 

"' 
And you actually saw them together at your house 

CJ 
Z 
W 
CL 

® 
19 A I did. 

20 Q at your apartment? What were they doing? 

21 A They were just watching TV. 

22 Q At some point, did the defendant approach you about 

23 registering a vehicle? 

24 A Yes, he did. 
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1 Q And what did he ask you to do? 

2 A He asked me if I could register a vehicle in my 

3 name, because he felt he was getting harassed by 

4 the police in Keene, and he wanted to not get 

5 pulled over. 

6 Q What kind of car was it? 

7 A It was a Celebrity station wagon. 

8 Q And so he asked you to register the car in your 

9 name. Who did he tell you the car belonged to? 

10 A He had gotten it from his dad. 

11 Q Do you remember testifying before the grand jury? 

12 A Yes, I do. 

13 Q And do you remember -- and that was under oath, 

14 correct? 

15 A Yes. 

16 Q And that was earlier this year? 

17 A Yes. 

18 Q Do you remember telling the grand jury that the 

19 
® 

defendant told you that he owned the car? 

< 
~ 20 A rr 

~ 
Yes. Well, you showed me in our pretrial meeting. 

0 
z 
0 m 21 rr 
w I didn't remember testifying to that. 
~ 

~ 

22 Q Okay. So --- but earlier you testified that the 

23 defendant told you that he owned the car, correct? 

24 A Yeah, I think I just testified that he owned the 
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car, again, but he got it from his dad. 

Okay. 

name. 

And he asked you to register the car ln his 

Why did he ask you to do that? 

He felt he was being harassed by the police. 

Okay. And did he explain how that registering the 

car in your name would help him in that way? 

He said the police wouldn't be able to run his, 

whatever vehicle he was driving, his registration, 

and figure out what he was driving. 

When was that that he asked you to do that? 

It was some time in late March, early April. 

Of this year? 

Uh-huh. 

MR. DELKER: You have to say yes. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

18 [By Mr. Delker]: 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

Did you ever see Amanda driving the car the 

defendant asked you to register? 

Yes, later in Mayor June, one time when she came 

to my house, she had the vehicle was parked, so 

I assumed she drove the vehicle there. 

Okay. And had you ever seen Amanda and the 
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1 defendant driving around in the car together? 

2 A No. I was in the car with them one time together. 

3 Q Okay. Can you explain to the jury the 

4 circumstances of that one? 

5 A We went to New York City to see a Yankees/Red Sox 

6 game. 

7 Q who went to New York City? 

8 A Chad Evans, Jason Evans, Amanda Bortner, and 

9 myself. 

10 Q When was that? 

11 A It was in April or May. I'm not sure. It was 

12 around there. 

13 Q Spring of this year? 

14 A Correct. 

15 Q And were you aware at the time that the defendant 

16 and Amanda were not supposed to have contact with 

17 each other? 

18 A I was. 

19 
® 

Q And who drove down to New York? 

-< 

" 20 A II 

Ii' 
I did. 

0 
z 
0 
OJ 21 Q II 
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What did you do in New York? 
<f) 

5 

22 A We went to ESPN Zone, went to the Empire State 

23 Building, went to the Yankee game. 

24 Q Night on the town? 
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Yeah. 

How long were you in New York? 

Two days, two nights. 

Did the defendant say anything to you about why 

they wanted -- why he wanted to go to New York with 

Amanda? 

They just wanted to get out and not have to worry 

about people seeing them together, and just be 

normal people. 

You mentioned that you had seen Amanda driving this 

car, I think you said, in Mayor June of this year, 

correct? When was the last time you saw her 

driving the car? 

At the grand-jury testimony, when I got subpoenaed 

to testify before the grand jury. 

And that was in September of this year? 

August or September. I don't -- you would know. 

August, I believe, sir. 

Okay. 

Was did the defendant have another vehicle he 

was driving? 

At one time, he was in a pickup truck. I remember 

going to a wedding with him where he was in a 

pickup truck. 
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THE COURT: I'm going to actually stop you at this 

time just so we can do the morning break. And, ladies and 

gentlemen, we're going to take a IS-minute break. Again, 

4 please don't discuss the case yet, and don't decide the 

5 case until you've heard all of the evidence. And we'll 

6 see you in 15 minutes. 

7 THE BAILIFF: All rise, please. 

8 [Court recessed at 11:19:22 A.M.] 

9 [Court resumed at 11:40il0 A.M.]. 

10 

11 

12 

THE BAILIFF: 

THE COURT: 

MR. DELKER: 

You may be seated. 

Okay, Mr. Delker. 

Thank you. 

13 [By Mr. Delker]: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

I think before we went on break, you said -- we 

were talking -- we were talking about contact 

between Chad and Amanda after the defendant was 

arrested. And you mentioned one time that you saw 

them together at your house. Were you aware of 

whether they were at your house more than that one 

time? 

I believe they were. 

What makes you say that? 

There is a couple of times when Chad said he had a 

friend over. I just assumed it was Amanda, so I 
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didn't go home that night. 

So did he tell you that it was Amanda that was 

coming over? 

No, he didn't. 

How did he refer to the person who was coming over? 

A friend. 

Was that unusual that he would say something like 

that in that manner? 

No. I mean, before any of this happened, he had 

his own house, so I don't know what's usual or 

unusual. 

So it sounded like the only time you saw them 

together was the one time at your house, right? 

There was one other time when I came home they were 

there. I said, you know, this isn't right, and 

then I left. Then I came back a couple of hours 

later, and they both were gone. 

Two times at your apartment you saw them together? 

I think so. 

And you went to New York City. 

trip, again? 

Two days and two nights. 

How long was that 

And you, the defendant, Amanda and who was the 

other person? 
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Jason Evans. 

And who lS that? 

Chad's brother. 

So the four of you were In the car. You drove down 

to New York? 

Yes. 

Drove back? 

Yes. 

What did you do when you stayed down there? Where 

did you stay? 

We stayed in New Jersey. 

Hotel? 

Yeah, I think it was a Super 8. 

Are you aware of whether the defendant and Amanda 

spent time together at other places besides your 

apartment? 

Chad said they had gone somewhere, but he didn't 

say where. I knew he had talked to her on the 

phone from my apartment. 

How did you know that? 

Well, he called someone. He went in the other 

room. 

How about were you aware about a camping 

situation? 
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Oh, yes. He did - - at one point, I asked him where 

he had been staying, because I couldn't get a hold 

of him at his parent's house a couple of times, and 

he had mentioned they were living in the woods. 

Okay. Who was living in the woods? 

Amanda and him. 

Do you know where they were living in the woods? 

Somewhere near his grandparents' home, I know that 

much. 

MR. DELKER: Thank you. I don't have any other 

questions at this time. May we approach briefly, though, 

12 your Honor? 

13 THE COURT: Sure. 

14 [The following is a discussion at the bench] . 

15 

16 

MR. DELKER: I have a concern on cross that the 

defense not ask this witness whether whether Jeffe 

17 Marshall ever said anything to the effect of I spanked 

18 Kassidy so hard my hand stung. The reason I flag it is 

19 because of the way this came up with the last witness. 

20 That's rank hearsay. There's no exception. It's not 

21 impeachment, because Jeffe Marshall was never confronted 

22 with it, himself. I would ask that the defense not get 

23 into that. 

24 MR. CRONHEIM: Are you referring to outside the 
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1 police station? 

2 

3 

4 

MR. DELKER: Any time. 

MR. CRONHEIM: Okay. 

referring to in particular. 

I'm not sure what he's 

I am aware that there was a 

5 conversation outside the Kittery Police Station on 

6 

7 

November 9. 

questioning. 

This is after everybody was done with their 

And there's a time when, I think there are 

8 two parts to that conversation; one, Chad says that he 

9 spanked Kassidy, and the other part is sort of an 

10 interaction between Chad and Jeffe where Chad was 

11 essentially pulled away by this witness, Jeremy Hinton. 

12 It would be my intent to go into all of that. I mean, 

13 Chad was clearly upset about the whole thing, upset about 

14 being accused, responding in that way. And I'm not clear 

15 in my own mind when in time how separate those comments 

16 from Jeffe Marshall are. He basically said I spanked her, 

17 but I didn't spank her hard enough to kill her is what I 

18 understood. 

19 MR. DELKER: I mean, I think that -- there's a 

20 couple of different times this that witness said he had a 

21 conversation with Jeffe. And I think it's not clear from 

22 the statements when the -- when the different times were. 

23 I think anything about Jeffe spanking Kassidy said to this 

24 witness is hearsay, because it's offered for the truth of 
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1 the matter asserted, that Jeffe spanked Kassidy, and 

2 that's hearsay. I don't have a particular objection to 

3 what he observed in terms of interaction between the 

4 defendant and Jeffe, and whether the defendant was upset. 

5 I think that any conversation is hearsay. 

6 The other concern I've got is that at the time this 

7 witness saw the bruises on Kassidy at the football party 

8 or that October 24th, the defendant said things to the 

9 witness about how the bruises came about. I was very 

10 careful not to get into that and not to open the door to 

11 anything about what the defendant said about where those 

12 bruises came from. So I think that's hearsay, as well. 

13 THE COURT: Okay. I agree, so far. 

14 MR. CRONHEIM: Agree with what? 

15 THE COURT: Jeffe Marshall's statements to this 

16 witness are hearsay and the defendant's statements to this 

17 witness are hearsay. 

18 MR. CRONHEIM: Okay. The scenario again, can I 

19 just be 
@ 

sure we're focusing one day at a time? We're 

"' ::; 20 talking about two different days. a: 
~ 
0 
z 
0 
<D 21 THE COURT: Right. a: 
UJ 
if) :s 

22 MR. CRONHEIM: On November 9, I think everybody was 

23 upset, and so it seems to me all of that is, you know, 

24 Chad going after Jeffe, I think, is 
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1 THE COURT: Well, I could hear all -- I could hear 

2 all about the last foundation 

3 MR. CRONHEIM: Right. 

4 THE COURT: was when he slammed him. 

5 MR. CRONHEIM: Right. 

6 THE COURT: So I can hear it. 

7 MR. CRONHEIM: Okay. And and - - and distinct 

8 from November 9 is this October 24. So I'd like to 

9 respond to that. The scenario is -- you've already heard 

10 it -- the preliminary testimony that Chad had Kassidy come ~ 

11 over, and that's when Chad showed Jeremy Hinton, the 

12 witness, the bruises. The discovery indicates that Jeremy 

13 asks a question, something to the effect of who did that? 

14 Chad was obviously upset about that. He indicates that 

15 Jeffe Marshall did it. Now, at the very least, I want to 

16 be able to get out that he didn't say he did it. But I 

17 think it's also admissible that that was his information, 

18 as well. 

19 THE COURT: The statements that Chad made on the 

20 24th are -- are hearsay, and I'm not going to allow that. 

I 

i 21 MR. CRONHEIM: Okay. 
i 

23 MR. CRONHEIM: Then I would like to at least be \ 

22 THE COURT: and I won't allow that. 

I 

I 

24 able to introduce that Chad did not say it was him, he, 
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1 Chad. 

2 THE COURT: Right. Is that the inference you want 

3 the jury to draw is that Jeffe Marshall did it? 

4 MR. CRONHEIM: No. No. That's not the inference I 

5 want to draw. The inference I want to draw in this small 

6 context is it wasn't Chad. I'm not trying to point a 

7 finger. Given your ruling, I can't get into the statement 

8 of Jeffe Marshall, but I, at least, want to go through the 

9 common sense part of that it wasn't him. It doesn't 

10 matter 

11 MR. DELKER: That's still hearsay. Any assertion 

12 by the defendant about who caused those bruises is an 

13 assertion, out-of-court assertion for the truth of the 

14 matter asserted. It doesn't matter ---

15 UNIDENTIFIED SPEAKER: It's in your favor. 

16 MR. CRONHEIM: It seems to me they've opened the 

17 door. They didn't have to ask about this incident. 

18 They're the ones who've raised it. It's an unreasonable 

19 inference to allow the jury to think that this is being 

20 shown by Chad to brag that this was done. I think that 

21 it's unreasonable and unfair circumstance. 

22 THE COURT: Okay. I'm going to allow you to -- to 

23 offer that, because the State did present this incident. 

24 But I'm not going to allow you to offer any statements 
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1 that the defendant made about Jeffe Marshall. 

2 MR. CRONHEIM: So that I'm following your ruling l I 

3 can get in that Chad did not say he did it? 

4 THE COURT: Right. 

5 MR. CRONHEIM: I cannot get in that he said Jeffe 

6 did it? 

7 THE COURT: Right. 

8 MR. CRONHEIM: Fine. I understand. I just want to 

9 be clear so I'm following you. 

10 THE COURT: Okay. 

11 MR. DELKER: Objection. Just I guess -- I guess 

12 I'd like to object on this ground, that I was really 

13 careful about just what this witness saw with respect to 

14 Kassidy's injuries. But ---

15 THE COURT: But the trouble is what you introduced 

16 was Chad showing this witness, which is conduct that can 

17 constitute an assertion. And the inference that the jury 

18 could draw, whether you were trying to draw it, is that he 

19 is bragging about it, so I'm going to let this in for the 

20 defendant to rebut that. 

21 MR. DELKER: Okay. And with respect to the 

22 November 9th situation, I guess what I would request is 

23 that this not unfold like it did with the last witness, 

24 that the foundation about people's behavior precede any 
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1 questions about what was said, unlike last time where the 

2 question about what was said preceded the conduct. 

3 THE COURT: Right. 

4 MR. CRONHEIM: Understood. 

5 THE COURT: Okay. 

6 [End bench conference] . 

7 THE COURT: Thank you, ladies and gentlemen. 

8 A CROSS-EXAMINATION [By Mr. Cronheim]: 

9 Q Jeremy, I understand that you saw bruising on 

10 Kassidy twice? 

11 A Correct. 

12 Q The first time, Kassidy was in the car? 

13 A Correct. 

14 Q And Amanda actually showed you Kassidy and said --

15 her face and bruises? 

16 A Correct. 

17 Q The second time, Chad shows you bruising, correct? 

18 A Yes, he did. 

19 Q The first time, October 15, the second time October 

20 24? 

21 A Yes. 

22 Q We'll get that together. But I just want to be 

23 clear that in the two instances that you saw 

24 bruising on Kassidy, once Amanda showed it to you, 
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1 once Chad showed it to you? 

2 A Before -- before Chad showed me the major bruises, 

3 I did see some, so I asked him about it. 

4 Q Okay. Now, you're a good friend of Chad? 

5 A Yes. 

6 Q And, nonetheless, you've cooperated with the police 

7 in this case, haven't you? 

8 A Without a doubt. 

9 Q Okay. You went over to the police station on your 

10 own on November 9? 

11 A I did. 

12 Q That was voluntary on your part? 

13 A Uh-huh. Yes. 

14 Q You were re-interviewed in fact, on November 9, 

15 that interview ended with you asking one of the 

16 officers for his card? 

17 A Correct. 

18 Q So if you had any other information you could 

19 
® 

provide it? 

.. 
" 20 A a: 
12 

Yes. 
0 
z 
0 
<Il 21 Q a: 
w 

You were re-interviewed on, I believe, November 14. 
<f) 

:'i 

22 A They came to my work 20 minutes before lunch and 

23 pulled me out. 

24 Q Okay. And you agreed to an interview, which I 
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19 

20 
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23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

think was even longer than the first one? 

Yes, it was. 

You spoke with the police on August 16th? 

I can't recall the definite date, but it was in 

August. 

Yeah. The day -- this is the day that you were 

subpoenaed for grand jury? 

Yes. 
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After first speaking to the police, you called them 

back 

Yes. 

on that morning? And you talked with the police 

on your own and voluntarily on August 16th? 

Correct. 

And you'd met with the office of the attorney 

general, these two prosecutor's on November 20? 

And there's a total of two times I met with them. 

Okay. So you've been an open book, and you've 

volunteered to provide whatever information they 

asked you? 

Yes, I have. 

And you've testified to the contact between Amanda 

and Chad? 

Yes. 

L-______________________ _ 
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1 Q And you testified truthfully before the grand jury? 

2 A Yes. 

3 Q And you've testified truthfully today? 

4 A Yes. 

5 Q And in all of your testimony, in all of the times 

6 that you've spoken with the police, Chad's never 

7 asked you to lie? 

8 A No. 

9 Q He's never asked you to cover up? 

10 A No, he hasn't. 

11 Q In fact, he's asked you to tell the truth? 

12 A Yes, he has. 

13 Q Now, my understanding is you saw Kassidy a limited 

14 number of times? 

15 A Correct. 

16 Q You never, in particular, saw Chad discipline 
m 

'" 17 m 

"' 
~ 

Kassidy? 

~ 18 A -

'" 
No, I haven't. 

« 

'" z 
W 
Q 19 Q 
® 

You never, in particular, saw Amanda discipline 
« 

" 20 a: 
f2 

Kassidy? 
0 
z 
0 en 21 A a: 
w 
<f) 

I just seen her -- have her upstairs in her room, 
:s 

22 that was it. 

23 Q And that's what I want to talk about. There was 

24 one time when Amanda was with Kassidy at the house 
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1 in Rochester? 

2 A Correct. 

3 Q And Kassidy was In her room? 

4 A Yes. 

5 Q And Amanda and Chad were downstairs? 

6 A Yes. 

7 Q And someone went up to get Kassidy? 

8 A Kassidy was in the room crying she couldn't get 

9 out, and Chad went up there and got her out. 

10 Q Okay. And my understanding lS for the time that 

11 you saw Kassidy, recognizing a limited number of 

12 times, but, again, the first time was perhaps in 

13 June of 2000? 

14 A Yes. 

15 Q She always appeared to you to be quiet? 

16 A Yes. 

17 Q Not particularly interactive? 

18 A Correct. 

19 Q Not playful? 

20 A Uh-huh. 

21 Q And she 

22 THE COURT: You have to yes or no. 

23 THE WITNESS: Yes. I'm sorry. Yes. 

24 THE COURT: That's okay. 
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1 THE WITNESS: I'm new at this. 

2 [By Mr. Cronheim]: 

3 Q Right. It's mostly the women who have been saying 

4 uh-huh. Okay. And you saw her sit frequently just 

5 on the couch? 

6 A She usually just sat on the couch. 

7 Q Now, the first time that you saw marks on Kassidy 

8 were on November 15? 

9 A November 15? 

10 Q Excuse me, October 15? 

11 A Yes. 

12 Q Okay. And that was the time of Chad's birthday? 

13 A Correct. 

14 Q And that's the time that Kassidy was in the car? 

15 A Yes. 

16 Q And, again, it was Amanda who pointed out the 

17 bruises to you on Kassidy's face? 

18 A Yes. 

® 
19 Q And the second time you indicated that Chad pointed 

20 out bruising on Kassidy? 

21 A I saw bruises on her, and I asked Chad about them, 

22 and then he pointed some more out. 

23 Q And that's the time when you're at his Rochester 

24 home? 
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Yes. 

And he asks Kassidy to come over to him? 

Correct. 

And Kassidy does? 

Yes. 

There's no, you know, I'm not going to come over to 

Chad? 

Nope, she came right over. 

Okay. And that's the time that Chad showed you 

bruising on her buttocks? 

He did. He pulled down her diaper and showed me. 

And that extended to an area above her buttocks --

excuse me, above her diaper and below? 

Correct. 

And you asked Chad who did this? 

I did. 

And Chad didn't say he did it? 

No, he did not. 

All right. Now, also that day, October 24, that's 

a Tuesday? 

Yes. 

You had slept over Monday night? 

Correct. 

And you saw Kassidy in the morning? 

-------------, 
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1 A Briefly. 

2 Q And do you know where Kassidy spent the day that 

3 day? 

4 A I'm not sure. 

5 Q Are you aware whether she may have spent the day at 

6 Jeffe Marshall's? 

7 A I can't remember, to be honest with you. 

8 Q Now, you also indicated that on November 9, you saw 

9 Chad? 

10 A I did. 

11 Q Now, your job requires you and Chad to have a lot 

12 of contact? 

13 A It does. 

14 Q It can be anything to do with some of the equipment 

15 in the store to some of the business issues that 

16 impacted the store? 

17 A Yes. 

18 Q And you talked with him that day about an audit 

19 that was going on? 

20 A Two of the restaurants he was supervising were 

21 undergoing a State labor audit at the time. 

22 Q And you talked with him about that audit 

23 information? 

24 A He would -- he asked me to get some photocopies 
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together for it. 

Okay. And he was conducting himself sort of in the 

way he ordinarily would in a business day? 

Yes. 

And there's a time that he came over and there was 

something about soup cookers? 

Yes, he brought some soup cookers in for me to sell 

soup. 

Okay. Those were for the store? 

Yes. 

Okay. Again, he's just acting sort of the way he 

would in an ordinary day? 

Yes. 

And at that point, though, you asked him a little 

bit about what was going on? 

Yes. 

And he indicated that he'd gotten this call from 

the Kittery Police Department? 

Correct. 

And he didn't know what that was about? 

He did not. 

And you didn't have any more extensive conversation 

with him about that issue then, did you? 

Yes. I asked him why they'd be paging him. He 
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said he had no idea. And then we sort of 

hypothesized on why, maybe. 

Okay. We can't get into ---

Gotcha. 
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-- hypotheticals here. All right. And then you 

were in the area of the Kittery Police Department 

toward the end of November 9? 

Yes. 

And so you chose to go over to the police station 

at that point? 

Correct. 

Chad didn't ask you to come? 

No. 

You weren't there to provide any cover for him? 

I had no idea why anyone was there. 

Right. And at the time you spoke with Chad, he had 

no idea what was going on, either? 

Correct. 

And, again, to repeat, he didn't ask you to come 

over 

He did not. 

to the police station? And it's at the police 

station that you learned that Kassidy had died? 

Yes, it was. 
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And being a friend of Chad's, the police asked to 

talk with you? 

Yes. I might have asked them if they wanted to 

talk to me, because I had seen some bruises. 

Okay. 

I think I asked them if they wanted to talk to me. 

And that's -- I think your taped statement is 42 

pages? 

Correct. 

And you're out of the station, and everybody is 

done with their interviews at some point? 

At some point. 

And you're -- you're In the parking lot? 

Yes. 

And everybody's upset about at that point? 

Correct. 

Kassidy had died hours before, correct? 

Yes. 

Chad is upset? 

Yes. 

You see Jeffe Marshall? He's upset? 

I saw Jeffe before I saw Chad. 

Okay. And he's also upset? 

It's really just he's kind of looking down. Not 
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1 really. 

2 Q He's not really upset? 

3 A Not too upset about it. 

4 Q Well, let me focus at time, if I could, with was 

5 there a time that Chad and Jeffe Marshall had a 

6 conversation? 

7 A When Chad came out, he didn't see Jeffe right away, 

8 and then he started to walk towards Jeffe. 

9 Q Before you get into that, how was Chad at that 

10 point? Was he upset at that point? 

11 A He was -- he was upset that the baby was dead. He 

12 said he really loved that girl. He just kept 

13 talking about he wanted to be with Amanda and 

14 support her. 

15 Q Okay. And is there a time then that he had a 

16 conversation with Jeffe Marshall? 

17 A He started walking over towards Jeffe, and I 

18 grabbed him and tried to say, you know, not a good 

19 
® 

idea. And at that point, he got up almost in 
« 

" 20 a: 
0 
tL 

Jeffe's face and said "You're going to pay for what 
0 
Z 
0 
OJ 21 a: 
UJ 
<fl 

you did." 
:'i 

22 Q Okay. Now, the State's talked with you a little 

23 bit about your providing some help for Amanda after 

24 Kassidy's death. 
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Yes. 

Why did you do that? 

I tried to help people out. I've been blessed with 

some great family and some good friends, and, you 

know, when I see someone that hasn't had those same 

fortunes, I try to help them out. 

And you knew that there were problems with her 

family? 

Yes, she had spoken to me about them. 

And you knew that she wasn't going to get support 

from them? 

Correct. 

And so you were trying to be a help? 

She came to me and she said she had no one. She 

wasn't allowed to be with Chad, and she had nobody. 

And at some point, you registered the car. I think 

you talked to the prosecutors about that. Okay. 

And that was after Chad had indicated to you that 

he'd been harassed by the police? 

Yes. 

How he'd been stopped repeatedly in his car? 

He told me he was pulled over three times in one 

day. 

And he was just getting tired of it? 

----------------------------------------------------------------~ 
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1 A Yes. 

2 Q And so it was at that point that you helped 

3 register the car? 

4 A Yes. 

5 Q I want to switch gears and talk with you about 

6 Kyle. 

7 A Okay. 

8 Q You know Kyle to be Chad's son? 

9 A Correct. 

10 Q Your friendship with Chad is four to five years? 

11 A Yes. 

12 Q So for the entire -- and Chad [sic] is four at this 

13 point? 

14 A Kyle is four, yes. 

15 Q Excuse me, Kyle is four. 

16 MR. DELKER: Your Honor, may we approach? 

17 THE COURT: Sure. 

18 [The following is a discussion at the bench] . 

19 MR. DELKER: I just want to know where we're going 

20 with this? 

21 MR. CRONHEIM: We're going with he's seen Kyle hit 

22 a baseball. 

23 MR. DELKER: Okay. That's fine. 

24 [End bench conference] . 
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1 MR. DELKER: Thank you. 

2 [By Mr. Cronheim]: 

3 Q So you've been friends with Chad during Kyle's 

4 whole life? 

5 A Yes. 

6 Q And you've spent a fair amount of time with Chad? 

7 A Yes. 

8 Q And time with him when he's been with Kyle? 

9 A Correct. 

10 Q I'm drawing you attention to the summer of 2000. 

11 A Okay. 

12 Q Okay. Are there times that you spent -- did you 

13 spend time with Chad and Kyle during that summer? 

14 A Yes, there was a few times. 

15 Q And were there times that you were doing outdoor 

16 activity, including baseball? 

17 A Yes, we were playing whiffle ball. 

18 Q And are there times that you saw Kyle hit a pitched 

19 ball? 

20 A Correct. 

21 Q And he was able to do that not no Nomar 

22 Garciaparra, but he was able to do that on a 

23 repeated basis? 

24 A Remarkably well for someone that age. 



~-.. -... --~-.-------------------------------~. 

1 

2 

3 

MR. CRONHEIM: Thank you. 

THE COURT: Okay. Anything further? 

MR. DELKER: Just some questions. 
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4 A REDIRECT EXAMINATION [By Mr. Delker]: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

down. 

You said it was a whiffle ball that they were 

playing with? 

Outside, yes. 

Okay. One of those plastic, hollow balls? 

Yes. 

MR. DELKER: No further questions. 

THE COURT: Anything further on that, Mr. Cronheim? 

MR. CRONHEIM: I'm all set. Thank you. 

THE COURT: Okay. Thank you, sir. You may step 

MR. DELKER: State would call Vanessa Mansson. 

THE COURT: Good afternoon. Just remain standing 

for a moment, face Mr. Delker and raise your right hand. 

A VANESSA MANS SON 

19 was called as a witness, and having been first duly sworn 

20 on oath, was examined and testified as follows: 

21 THE COURT: Have a seat. 

22 DIRECT EXAMINATION [By Mr. Delker] 

23 

24 

Q Would you please introduce yourself to the jury, 

and spell both your first and last names for the 
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record. 

Vanessa Mansson. V-a-n-e-s-s-a, M-a-n-s-s-o-n. 

Ms. Mansson, where do you live? 

In Keene. 

Keene, New Hampshire? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 
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10 [By Mr. Delker]: 

11 

12 

13 

14 

15 

16 

17 

18 
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20 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

And what -- how long have you lived at your current 

address? 

Since the last weekend In May of this year. 

And where did you live before you lived where 

you're currently living? 

On Park Ave., in Keene. 

What kind of a home was that? 

It was an apartment. 

How long had you lived at Park Ave., In Keene? 

Since October of 2000. 

Now, do you know the defendant, Chad Evans? 

Yes, I do. 

How do you know him? 

We've been very good friends since about 26 years 
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1 now. 

2 Q And how did you first meet him? 

3 A His father owned a rubbish-removal business, and I 

4 was on that route, and Chad would always go with 

5 his dad so he could see me. 

6 Q And so you've known him since grade school, since 

7 you were kids? 

8 A Yes. 

9 Q How often would you see the defendant before he was 

10 arrested? 

11 A It was rather infrequent. We spoke on the phone 

12 more often than I saw him, because he lived in 

13 Rochester, and I lived in Keene. 

14 Q How often 

15 A A couple of times a year. 

16 Q And how often would you speak with him on the 

17 phone? 

18 A Before he was arrested, maybe monthly. 

19 Q Now, did the defendant live with you after he was 

20 arrested? 

21 A Yes. 

22 Q Can you explain when that started, when he started 

23 living with you? 

24 A I prefer to say that he was staying with me. He 
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didn't actually live there, because he wasn't there 

constantly. I would say it was the first week in 

December after he was released on bail. 

How did it come about that he started staying with 

you? 

When he first came back to Keene, he came over to 

my apartment to visit. And I offered my apartment 

to him so that he could just get away from 

everything, just a place to relax. 

And did the frequency with which he stayed at your 

place change over time? 

Yes, it did. 

And how did it change? 

He started to stay there more often than not. 

And do you know Amanda Bortner? 

Yes, I do. 

How do you know Amanda? 

I met Amanda through Chad. 

When did you meet her? 

July or August of 2000. 

How well did you know Amanda? 

Not very well, just as Chad's girlfriend. 

Before the defendant was arrested, how many times 

did you say you'd seen Amanda? 
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Once. 

Now, were you aware that the defendant and Amanda 

were not supposed to have contact with each other? 

Yes, I was. 

How do you know that? 

I believe that Chad told me. 

And was there a time when Amanda stayed at your 

house? 

Yes, there was. 

Can you explain that? 

Chad came over one night and was very upset because 

Amanda had tried to contact him. And she had tried 

to contact him, from what he said, numerous times, 

and, finally, he did speak with her on the phone. 

And she was upset and crying and said that she 

didn't have a place to live, didn't have a place to 

stay, and didn't know what she was going to do. So 

I offered to Chad to have Amanda stay at my house. 

And what did the defendant say in response? 

Verbatim, I don't know exactly. 

No. 

He -- he said, well, he didn't want to impose on 

me. And I said that's not an imposition, you know. 

I know how important -- knew how important the two 
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1 of them were to each other. And it was very 

2 upsetting to him that she was just out there with 

3 no one, so ... 

4 Q How did the defendant describe his relationship 

5 with Amanda to you at that time? 

6 A He loved her very much and missed her. 

7 Q Did Amanda start staying with you? 

8 A Yes, she did. 

9 Q When was that? 

10 A It was shortly after I had offered Chad to stay at 

11 my apartment. First or second week in December, I 

12 believe. 

13 Q Of last year? 

14 A Yes. 

15 Q So about a year ago? 

16 A Yes. 
m 
00 
m 17 Q <0 

~ 
And who else was staying at your apartment? 

~ 
~ 18 A 0 
" 

My two children and myself. 
'" z 
w 
n. 

19 
@ Q And so Amanda, your two children, and yourself. 

20 Anyone else? 

21 A And Chad would stay there. 

22 Q When the defendant and Amanda stayed at your place, 

23 where did they stay? 

24 A They stayed in my room. 
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1 Q And where did you sleep? 

2 A On the couch. 

3 Q So they were together alone In your room? 

4 A Yes. 

5 Q How frequently would they stay together at your 

6 house? 

7 A Initially, they just stayed on the weekends, and 

8 then -- excuse me -- then Amanda began to stay more 

9 often. And Chad was working nights at the time, so 

10 he would come over when he wasn't working. But she 

11 was primarily there all the time. 

12 Q And how frequently would the defendant and Amanda 

13 be together? 

14 A Almost daily. 

15 Q Now, at some point in January, did Amanda move out 

16 of your house? 

17 A She left for a while, yes. 

18 Q Where did she go? 

19 
® 

A Texas. 
« 

" 20 Q a: 
0 
u. 

And how long did she stay in Texas? 
0 
z 
0 
CD 21 A a: 
UJ 
<fJ 

I believe she was gone for two weeks. 
:3 

22 Q And what happened after those two weeks? 

23 A She came back to New Hampshire, and she didn't stay 

24 with me, initiallYi she stayed at another friend's 
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1 house In Newport. 

2 Q And did she come back and stay at your house? 

3 A Yes, she did. 

4 Q And how long after she came back from Texas did she 

5 stay at your house again? 

6 A It was just a matter of days. Maybe a weekend. 

7 Q What was the defendant doing when Amanda -- or 

8 where was the defendant staying when Amanda came 

9 back to your house? 

10 A At my house. 

11 Q So the two of them were again together at your 

12 house? 

13 A Yes. 

14 Q Did Amanda leave your house again at some point? 

15 A Yes, she did. 

16 Q When was that? 

17 A I believe it was March. 

18 Q And where did she go? 

® 
19 A To Texas. 

20 Q How long did she stay in Texas that time? 

21 A A week. I think it was about a week. 

22 Q When she returned from Texas the second time in 

23 March, where did she -- what did she do when she 

24 got back? 
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20 

21 

22 

23 

24 Q 
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She came back to my house. 

And was the defendant staying at your house with 

her at that point? 

Yes. 

How would you describe Amanda's and the defendant's 

relationship when they stayed with you at your 

house? 

They were like honeymooners. They were always 

holding hands and always would sit very close on 

the couch, and just supporting each other. 

What did Amanda do for food and household needs? 

She would just basically -- she was living at my 

house, and I offered my things to her. And she 

would help me out with my children if I needed a 

sitter. So she stayed. 

Would the defendant contribute in any way to your 

household expenses? 

He would pay for his phone calls. If he made a 

long-distance call, he would pay for his phone 

calls. And he would bring home groceries, or he 

was working for Domino's at the time and would 

bring home pizza and soda for the kids, or for the 

family. 

And this is while Amanda was standing there he 
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2 A 

3 Q 

4 A 

5 Q 

6 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 

13 Q 

14 

15 A 

16 Q 

17 

18 

19 A 

20 Q 

21 

22 A 

23 

24 

would 

Yes. 

-- buy grocerles and stuff? 

Yes. 

Now, at some point, did Amanda move out of your 

house altogether? 

Yes, she did. 

When was that? 

The second week of May. 

Why did she move out? 
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I was angry with her because she forgot to pick my 

children up twice from school. 

And so did your parting with Amanda, was it -- how 

would you characterize your parting with Amanda? 

It wasn't on good terms. 

At some point, are you aware of where Amanda -- or 

whether Amanda and the defendant stayed together at 

other places besides your apartment? 

No. First hand, no. 

Okay. Did the defendant ever tell you that they 

had spent time at other places? 

While they were staying with me, yes. He had told 

me that they had gone to the friend's in Newport 

and -- but other ~han that, no. 
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1 Q Were you aware that they were staying -- do you 

2 know Eric Lepisto? 

3 A Yup. Yes. 

4 Q Were you aware that they were staying there? 

5 A Yes. 

6 Q How were you aware that they were staying there? 

7 A I believe it was Amanda that told me that. I don't 

8 really recall. 

9 Q Who is Eric Lepisto? 

10 A A former boyfriend of mine. 

11 Q Did -- did Amanda know him before she met you? 

12 A No. 

13 Q How about the defendant, did he know Eric Lepisto 

14 before 

15 A No. 

16 Q Are you aware of a situation where the defendant 

17 and Amanda were camping together? 

18 A I had heard that, yes. 

19 Q Okay. 

20 A Not first hand. 

21 Q Did you hear -- did the defendant tell you anything 

22 about that? 

23 A No. 

24 Q When was the last time you saw Amanda? 
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1 A I believe it was shortly after I testified at grand 

2 jury. 

3 Q Was there a time that you saw Amanda sometime in 

4 August? 

5 A She had -- she had contacted me by phone and wanted 

6 to come over and see my children, and wanted to 

7 apologize, kind of reconcile with me at that point. 

8 Q Was there a time when you saw Amanda shortly before 

9 the grand jury at a stop light, or an intersection 

10 or something? 

11 A Yes. 

12 Q What was that situation? 

13 A I was driving out of the mobile home park that I 

14 live in, and she was driving in, and we just 

15 stopped in the car and -- and spoke, briefly. 

16 Q What did Amanda look like at the time? 

17 A She looked -- she didn't look like -- normally, she 

18 always, you know, was doing her hair and makeup, 

19 and she didn't look like she had showered. Kind of 

20 messy, I guess. 

21 Q And what kind of -- was she driving a car? 

22 A Yes. 

23 Q What kind of car was she driving? 

24 A A gray station wagon. 
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1 Q And what was the situation with the car? Was there , 

2 stuff in it? 

3 A I really don't recall. 

4 Q Clothing, belongings, or anything like that? 

5 A I don't recall. 

6 Q Are you aware of whether the defendant ever drove 

7 that gray station wagon, himself? 

8 A Yes. 

9 Q How did you know that? 

10 A Because he got a speeding ticket In it. 

11 Q Did the defendant ever express concern to you about i 

12 getting caught with Amanda? 

13 A He was -- he was concerned -- yes, he was concerned 

14 about that they were not supposed to be together. 

15 Q And did they take steps to avoid being seen 

16 together? 

17 A They didn't -- I wouldn't say that they took steps. 

18 I think they chose, because of the media and 
"" <:J 
Z 
w 
CL 19 
® everything that was going on, they chose not to go 

"" ::; 20 a: 
2 out. They primarily just stayed at home. 

21 THE COURT: Can I stop you for just a minute, Mr. 

22 Delker? 

23 [Pause in proceedings - judge conferring with deputy 

24 clerk]. 
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1 THE COURT: Can we take the lunch break at this 

2 time, Mr. Delker? 

3 MR. DELKER: Sure. 

4 THE COURT: I'm certain that we wouldn't finish 

5 with the cross, anyway, before 12:30, so we're going to 

6 take a lunch break now, and I'm going to ask you to come 

7 back after the lunch hour. Sorry that you have to stay 

8 for an extra hour. Why don't you step down from the 

9 witness stand for a moment, and go all the way to the 

10 back. Thank you. 

11 All right. Ladies and gentlemen, we're going to 

12 take a lunch break at this time. I know you're tired of 

13 hearing me say this, but it's important for me to say it 

14 every time that we break. Please don't discuss the case 

15 yet amongst yourselves. Don't decide the case for 

16 yourself until you've heard all of the evidence. And 

17 we'll see you at 1:30. I'm asking the lawyers to stay 

18 here in the courtroom for a moment. Thank you. 

19 [Jury excused at 12:23:19 P.M.]. 

20 THE BAILIFF: You may be seat. 

21 THE COURT: Okay. I think Attorney Shoen is here 

22 in the courtroom. She's been appointed to represent Cory 

23 Merrill, who will be testifying in this case. And I know, 

24 Ms. Shoen, you need to be elsewhere. So, we appointed you 
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1 just to make sure there were no fifth-amendment concerns 

2 

3 

4 

5 

with your client. Do you want to address the Court? 

MS. SHOEN: Thank you, your Honor, I do. There are 

no fifth-amendment concerns with my client. He does, 

however, have protection concerns. He is currently in 

6 protective custody in Concord, and has had many, many, 

7 many problems there. And he indicates that he's already 

8 been spoken to by other inmates regarding this case, and 

9 that he's being labeled as a, quote, unquote, rat. And 

10 his concerns are that he wants to make sure that Chad will 

11 never ever, ever have any contact with him. And his 

12 greater concern is that since he's already been labeled a 

13 rat, it will impact his existence at the prison, 

14 specifically, his ability to enter into the Summitt House, 

15 actually the sexual-offender treatment program. I guess 

16 you can't get in if you're in PC, and he's already tried 

17 

18 

to get in and been bounced back because of the PC. And so 

I'm putting those concerns on the record. I would ask, 

19 and he would ask, that if Chad does get convicted, that 

20 there's a contact in Chad's sentencing provisions that say 

21 absolutely no contact with him, and that the prison can't 

22 house him in the same unit as my client. 

23 But in terms of fifth amendment, there are no 

24 fifth-amendment issues, to the best of my knowledge. 
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1 THE COURT: Okay. All right. Anything from the 

2 State? 

3 MR. DELKER: Only that there are -- we have not had 

4 any agreement with respect to Mr. Merrill's situation 

5 other than we certainly will do what we need to do in 

6 order to protect his safety. 

7 THE COURT: Okay. 

8 MR. DELKER: That's obviously a concern. 

9 THE COURT: From the State? I'm sorry, from the 

10 defense? 

11 MR. SISTI: Yeah. I mean, we certainly don't 

12 accept any of the offers, because, I mean, Mr. Merrill's 

13 not here. I don't know anything about any threats against 

14 him. I don't know what the -- you know, what the reason 

15 for said threats would be. For all I know, this 

16 individual is in PC for a completely unrelated situation, 

17 and I don't think that that should at all, you know, be 

18 delved into unless there is a specific allegation that it 

19 has something to do with Chad. If it does have something 

20 to do with Chad, I'm sure that the State will make 

21 available all the investigative reports with regard to 

22 that so that we can test the reliability of this 

23 individual. 

24 THE COURT: Okay. Well, the concerns raised by 
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1 Attorney Shoen, In my Vlew, are concerns that I would take 

2 up as a judge after and if there is any conviction. And 

3 certainly I can't do much more than make any 

4 recommendation to the -- to the prison. But I agree that 

5 none of this should -- should be the area of inquiry, 

6 especially if there's any kind of concern that it's 

7 directly -- the threats are directly coming from the 

8 defendant, unless there were information confirming that. 

9 So ... 

10 MR. SISTI: Well, yeah, I don't have any 

11 information. 

12 THE COURT: Right. No, no, no. I'm saying -- I'm 

13 saying to the State, obviously. 

14 MR. DELKER: No, the State has no intention of 

15 going into 

16 THE COURT: Okay. 

17 MR. DELKER: -- any of those issues. But, of 

18 course, we'll be delving into what his desires are, and 

19 I'm sure the Court 

20 THE COURT: Sure. 

21 MR. DELKER: Thank you. 

22 THE COURT: That's fine. 

23 MS. SHOEN: Your Honor, for the record, there was 

24 no comments from Cory to me that Chad had, in any way, 



151 

1 threatened! or coerced or done anything to him. The 

2 concerns are from other inmates in the prison. But! quite 

3 frankly! your Honor! he!s got some other issues! as well! 

4 and he!s not in PC as a result of this case! to the best 

5 of my knowledge. 

6 THE COURT: Okay. All right. 

7 break! and weIll see you after lunch. 

Then we!ll take a 

If I could see 

8 counsel! not Ms. Shoen! in chambers just for a moment 

9 before lunch. 

10 

11 

12 

MS. SHOEN: 

THE COURT: 

THE BAILIFF: 

Thank you. 

Thanks. 

All rise! please. 

13 [Court recessed for lunch at 12 :27 :27 P.M.] 

14 [Court resumed at 1:34:12 P.M.]. 

15 

16 

17 

THE BAILIFF: You may be seated. 

THE COURT: You are still under oath. 

THE WITNESS: Okay. 

18 [By Mr. Delker]: 

19 

20 

Q Good afternoon. I think where we left off! you had 

21 

22 

23 

24 A 

described for the jury a number of times when the 

defendant and Amanda stayed at your apartment. And 

I may have asked you this before the break! but did 

they take steps to avoid getting caught together? 

I don!t feel as though they took steps! they just 
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1 didn't go out. 

2 Q Did you -- do you remember testifying before the 

3 grand jury? 

4 A Yes. 

5 Q Do you remember telling the grand jury that you 

6 felt that they were hiding the fact that they were 

7 being together? 

8 A I don't recall saying that they were hiding. They 

9 knew they weren't supposed to be together, so they 

10 didn't want anyone to see them together, so they 

11 didn't go out, and they wouldn't come and go at the 

12 same time. 

13 MR. DELKER: Page 119. 

14 [By Mr. Delker]: 

15 Q I'm going to show you testimony. This is your 

16 answer. Top of page 119, you start out and say 

17 "But it wasn't specifically Amanda. He didn't call 

18 anyone from his house. He did, but, you know, the 

19 conversations were -- he didn't -- he didn't talk, 

20 you know, it was a very generic type of 

21 conversation. I mean, that wasn't -- they weren't 

22 trying to hide anything. I mean, of course they 

23 were trying to hide the fact that they were seeing 

24 each other, but, you know, he wouldn't talk about 
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1 bills or personal trips over his phone and so 

2 forth. 11 So, I mean, they weren't trying to hide the 

3 fact that they were being seen together, correct? 

4 A Yes. I believe that that statement actually 

5 referred to not necessarily them being seen 

6 together though, was it? I believe that that 

7 statement referred to them not talking about 

8 anything on the phone because we all felt that our 

9 phones were tapped or -- and, you know, as far as 

10 letting everyone else, or whoever else was 

11 listening in on our phones know the personal 

12 information about ourselves. 

13 Q But just so I'm clear, the concern was that the 

14 defendant didn't want the police finding out he was 

15 in contact with Amanda? 

16 A Yes. 

17 Q Now, at some point, did you become aware that 

18 Amanda wanted to obtain an attorney? 

® 
19 A Yes. 

« 
::; 

20 Q cr: 
0 How did that come about? 
LL 
0 
Z 
0 
CD 21 A cr: 
UJ 

She had said something to me about that she felt 
Ul 

:5 

22 that her initial statements to the police were not 

23 correct, that she had just told the police what she 

24 thought they wanted to hear so that she could get 
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1 out of -- get out of there, because she had been 

2 interrogated for quite a while. And -- and I had 

3 said something to Chad about that I thought 

4 probably Amanda should get an attorney. And -- and 

5 I guess then he, you know, said that he 

6 MR. CRONHEIM: Your Honor, objection. May we 

7 approach? 

8 THE COURT: Sure. 

9 [The following is a discussion at the bench] . 

10 MR. CRONHEIM: I'm just trying to find out where 

11 they're going with this, because any number of people have 

12 talked with her about getting a lawyer, including me. And 

13 I -- I guess I'd like an offer of proof as to what its 

14 relevance is. 

15 THE COURT: It's in the pleading somewhere. 

16 MR. DELKER: Yeah. She told the grand jury that 

17 what happened is she and the defendant talked about Amanda 

18 getting a lawyer. The defendant then -- I think she may 

19 have talked to Amanda about it, but then no, I'm sorry. 

20 What she told Amanda is she did not talk to Amanda about 

21 it, then the defendant came back to her and said has 

22 Amanda talked to you about getting a lawyer and Vanessa 

23 said no. And then some time after that second 

24 conversation with the defendant about Amanda getting a 
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1 lawyer, Amanda contacted Vanessa about getting a lawyer. 

2 So I think the fair inference is the defendant talked to 

3 Amanda about getting a lawyer. 

4 MR. CRONHEIM: My problem is that I spoke with 

5 Amanda about getting a lawyer. 

6 about that, as well. 

Spoke with Susan Ashley 

7 THE COURT: Right. But I think if the State is 

8 offering evidence that the defendant suggested it to 

9 Vanessa that -- I mean, it doesn't matter whether someone 

10 talked to Amanda beforehand, but maybe you could get the 

11 dates a little clearer. 

12 MR. DELKER: I don't know that she's real clear 

13 about the dates. 

14 

15 

THE COURT: 

MR. DELKER: 

Okay. 

But it was some time before she 

16 contacted the court. 

17 

18 

THE COURT: All right. 

MR. CRONHEIM: Which is exactly the time that I was 

19 in touch with the court. 

20 

21 

22 

that. 

THE COURT: Well, I'll have to get the clerk on 

I'm not sure. 

MR. CRONHEIM: Right, but I can assure you that it 

23 occurred. 

24 THE COURT: Yeah, but I think it was in response to 
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1 the clerk calling everybody after Amanda called her. 

2 MR. CRONHEIM: No. I mean, there were different 

3 times. And, in fact, is that Amanda was told by -- and 

4 this will come out when I guess Cathy Nuernberg told her 

5 to get a lawyer, a counselor down in Texas. 

6 THE COURT: I'm going to let the State ask about 

7 this. I think it's relevant. 

8 [End bench conference] 

9 [By Mr. Delker]: 

10 Q I think a moment ago you said that you and the 

11 defendant spoke about Amanda getting a lawyer? 

12 A Yes, I told Chad that I thought Amanda should get a 

13 lawyer. 

14 Q And did the defendant speak to you again about 

15 Amanda getting a lawyer after that initial 

16 conversation? 

17 A I don't recall. 

18 Q Do you remember having more than one conversation 

19 with the defendant about Amanda getting a lawyer? 

20 A Yes, after I spoke to Amanda about getting an 

21 attorney, I then told the defendant that -- that I 

22 had spoken to her about that. 

23 Q You testified that you had spoken you had 

24 testified before the grand jury. Do you remember 
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being asked questions about this subject with the 

grand jury? 

Yes. 

And I think it was I that asked you, I wasn't 

entirely clear, did Amanda talk to you, I know you 

talked to her about talking to a victim/witness 

person and your answer was yes. I'm sorry. 

THE COURT: Do you have a page number? 

MR. DELKER: Page 152. I'm sorry. 

THE COURT: Okay. 

11 [By Mr. Delker]: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q I said "I know you talked to her about talking to a 

victim/witness person". And you said "Yes. That's 

how that ... ", and I say "Did she talk to you about 

a lawyer?" And you said "Well, just in that, you 

know, with an appointment for her. And that's 

where the conversation then led into the 

victim/witness coordination, because I didn't know, 

but I figured they could help her." And I asked 

you the question "I guess I'm a little confused 

about the sequence of events. Who was it that 

first broached the subject about Amanda contacting 

someone?" And you said "You." And I asked you 

"who did you broach the subject with?" A.nd you 
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1 said "Chad." And then I said "And then you had a 

2 conversation with Chad, and later he asked you if 

3 Amanda had approached you about contacting a 

4 lawyer?" And your answer was "Yes." And then I 

5 asked "And then had Amanda contacted, talked to 

6 you about that?" "Yes." That second time? "And 

7 what did you tell Chad about -- what did you tell 

8 Chad when he asked you if Amanda had talked to you 

9 about contacting a lawyer?" You said "I told 

10 him -- I told him that, you know, she had far too 

11 many questions for me, and I'm a secretary and not 

12 an attorney. So I told her to contact the 

13 victim/witness person." Is that -- is that 

14 accurate 

15 A Yes. 

16 Q -- when you reflect the conversation? 

17 A Yes. 

18 Q Did the defendant express any concerns about Amanda 

19 
® 

getting a lawyer? 

« 

" 20 A a: 
:r The only concern he had is that when she had an 
0 
z 
0 
CD 21 a: 
w 

attorney that they wouldn't be able to see each 
<JJ 
:5 

22 other. 

23 Q Did -- remember telling the grand jury that he was 

24 nervous about Amanda contacting a lawyer because 
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1 she might be interviewed by the police again? 

2 A Yes. 

3 Q And did he express that concern to you? 

4 A Yes, he was concerned, because he didn't want her 

5 to have to go through what she went through the 

6 first time. 

7 MR. DELKER: Just one second, your Honor. No 

8 further questions. 

9 A CROSS-EXAMINATION [By Mr. Cronheim]: 

10 Q Just to follow up on that last point, page 153, 

11 about whether Chad was nervous. When you are asked 

12 about that issue by Mr. Delker you answer: He, 

13 being Chad, was nervous about it, because he was 

14 afraid that the State, the investigators would 

15 then, you know, bring Amanda in and end up going 

16 through another four-hour drill session. And he 

17 didn't want her to have to go through that again? 

18 A Yes. 

® 
19 Q And is that what you just testified to? 

20 A Yes. 

21 Q There wasn't any effort that you observed of Chad 

22 trying to manipulate the process? 

23 A No. 

24 Q Lawyers are supposed to -- I guess Lawyers are 
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officers of the court. 

Yes. 

They/re supposed to be truthful and honest? 

Yes. 
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Did you think there was anything wrong with Amanda 

getting a lawyer? 

No. 

It/s part of the reason why you suggested it l 

right? 

Yes. 

You/re not the first person to have suggested 

Amanda get a lawyer; her friend l Cathy Nuernberg l 

suggested she get a lawyer when she was in Texas in 

December or November of 2000 1 are you aware of 

that? 

I wasn/t aware of that l no. 

So people concerned about Amanda were suggesting 

that she get somebody to help her outl correct? 

MR. DELKER: Objection. 

THE WITNESS: Yes. 

THE COURT: Hold on just a minute. 

MR. DELKER: Oh l okay. 1 1 m sorrYI your Honor. 

THE COURT: NO I that/s okay. 

24 [By Mr. Cronheim] 
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All right, let me start where I was planning to 

start with you. I understand you met Chad in 

nursery school? 

Yes. 

And you were friendly as kids? 

Yes. 

what kind of business does his dad have? 

A rubbish removal. 

Ever see Chad? 

Yes. 

How'd that come about? 

I think it actually was Tuesdays was when his 

father would collect from our house, so Chad would 

ride along with his dad so he could see me. 

And you stayed friends throughout school? 

Yes. 

So that the jury knows, all the time that you spent 

with Chad, did you briefly go out with him? 

Yes. 

That was as a sophomore in high school? 

Yes. 

And I think you said that it was weird. 

It was weird, because he's more like my brother 

than a boyfriend. 
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And you went back to being friends? 

Right. 
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And you went back to being friends after that brief! 

interlude as a sophomore? 

Yes. 

And you stayed in touch with him since that time 

after high school? 

Yes. 

You've helped him with some of his personal issues? 

Yes. 

And he's helped you with some of yours? 

Definitely. 

And after high school, you had a variety of jobs? 

Yes. 

You were a corrections officer at one point? 

Yes. 

At one point, you were a legal secretary for the 

Cheshire County Attorney's Office? 

Yes, I was. 

Okay. And during this period of time, you were 

working over at the county attorney's over in 

Keene? 

Yes. 

And you were in contact with Chad after his arrest? 
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Yes. 

And you, as I understand, you were even there when 

he got out after he was arrested? 

Yes. 

Tristan was -- his former wife, Tristan was there, 

as well? 

Yes. 

And so from this time in November of 2000, and 

since, you've been in touch with him and been 

trying to provide some support? 

Yes. 

Now, in December of 2000, as I understand it, Chad 

spoke with you about helping out Amanda? 

Yes. 

My understanding is you felt sorry for her? 

Yes. 

She didn't have anyone else to help support her? 

No. 

She'd been abandoned by her family? 

Yes. 

And, In fact, I think you testified that, from your 

perspective, her family had turned their backs on 

her? 

Yes. 
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So that's what -- that's the background 

circumstance where Amanda ended up living with you? 

Yes. 

You were trying to interfere with the legal 

process? 

No. 

You were trying to reach out on a human level --

Yes. 

-- to someone in need? 

Yes. 

And Chad stayed with you, as well? 

Yes. 

My understanding is helped you with your kids? 

Yes. 

Cook from time to time? 

Yup. 

Or tried. And there were times when he was 

included in your family life? 

Yes. 

And this was around Christmas time, a little bit 

before Christmas time? 

Yes. 

He was there, and Amanda was there with you, as 

well? 
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They were there to help decorate the tree. 

And at some point after Christmas, Amanda went back 

to Texas and eventually came back to be with you? 

Yes. 

She was down there only a reasonably brief period 

of time? 

Yes, about two weeks. 

And you indicated that you'd seen her over the 

first several months of 2001, January through 

maybe May? 

Yes. 

And eventually she chose to move out, from what I 

understand? There was tension in the house, I 

think. 

Right, there was tension In the household, so she 

decided to leave. 

It was time to go? 

Uh-huh. Yes. 

Now, I believe you were aware of the time when 

Amanda had told Sergeant White that she was in 

Texas 

Yes. 

-- and she was really living with you? 

Yes. 
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And during that conversation with Amanda, Chad was 

present? 

I believe so, yes. 

And you'd testified that Chad said that she should 

tell Sergeant White where, in fact, she was? 

Yes. 

And she shouldn't be hiding from Sergeant White in 

terms of cooperation of this? 

Right. 

Now, you testified In front of the grand jury, 

correct? 

Yes. 

And you testified in a truthful way? 

Yes. 

And you've testified truthfully here today? 

Yes. 

Chad's never asked you to cover for him? 

Never. 

He's not asked you to lie for him? 

No. 

And you wouldn't do that? 

Absolutely not. 

The truth's that important to you? 

Yes, it is. 
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And you were told by Sergeant White when he 

interviewed you at the county attorney's office 

that the truth was important? 

Yes, he did. 

And you told him the truth? 

Yes, I did. 
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And after you testified in front of the grand jury, 

you were fired from your job? 

Yes, I was. 

Knowing that it was because you had been aware that 

Chad and Amanda were together? 

Yes. 

But despite the fact that it cost you your job, you 

told the truth? 

Yes. 

At every point? 

Yes. 

MR. CRONHEIM: Thank you. 

THE COURT: Anything further? 

MR. DELKER: Nothing further. 

THE COURT: Okay. Thank you, ma'am. You may step 

MR. DELKER: The State would call Cory Merrill. 

24 [Pause in proceedings - waiting for witness] . 



'" ::; 
a: 
o 
"
o 
5 
'" if. 
<Il :s 

168 

1 THE COURT: Remain standing! Slr! and face the 

2 attorney and raise your right hand! please. 

3 
A CORY MERRILL 

4 was called as a witness! and having been first duly sworn 

5 on oath! was examined and testified as follows: 

6 DIRECT EXAMINATION [By Mr. Delker]: 

7 Q Thank you. Please be seated. 

8 THE COURT: Have a seat. 

9 [By Mr. Delker]: 

10 Q Would you please introduce yourself to the jury! 

11 and spell your name for the record. 

12 A Yes. My name is Cory Merrill! C-o-r-y! 

13 M-e-r-r-i-l-l. 

14 Q Mr. Merrill! where do you currently live? 

15 A New Hampshire State Prison. 

16 Q Why are you there? 

17 A Felonious sexual assault on a fifteen-year-old. 

18 Q How long is your sentence? 

19 A Three and a half to seven! with a year and a half 

20 suspended after successful completion of the SOP 

21 program. 

22 Q So you were sentenced three and a half years in the 

23 New Hampshire State Prision? 

24 A Yes. 
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No, sir. 

Do you want to testify here today? 

Not really. 
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At some point last year, were you incarcerated at 

the Strafford County House of Corrections? 

Yes. 

Why? 

For felonious sexual assault. 

That was pretrial 

Pretrial. 

for the sentence you're currently serving? 

Yes. 

And when was it that you were incarcerated at the 

house of corrections? 

I believe it was October 26th, 'til April 13th. 

And did you come to know Chad Evans? 

Yes. 

How? 

He was my room -- my cell mate for approximately 10 

to 12 days. 

Do you see Chad Evans in the courtroom today? 

I don't have my glasses on. Yes. 
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Okay. Can you just describe something he's 

wearing? Can you see that far? 

Black. I think it's a black suit jacket. 

Now, can you describe to the jury how it is -- you 

said he was your cell mate for a period of time. 

What was your contact like with the defendant while 

you were incarcerated together? 

Well, like I said, at first he 

mate, he was a few cells away. 

he wasn't my cell 

And then the jail 

needed room in that cell, so they put him in with 

me and two other individuals. And we started 

talking, and then he just, basically, I guess, 

found trust in me, or whatever, as a friend, or 

whatever. 

What was the defendant's emotional state when you 

saw him? 

Not too good. 

Can you elaborate? 

He was mad. He was very depressed. 

suicide a lot. 

How often would he talk about that? 

Very frequently. 

Did you ask him why? 

Talked about 

Yeah, basically. I asked him why -- why would you 
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want to commit suicide if you have nothing to do 

with it? 

What did he say? 

He just said: Maybe I ought to hang it up now, 

which is slang for jail terms. 

Did he talk to you about his contact with his 

girlfriend, Amanda Bortner? 

Yes, he did. I believe it was on one occasion he 

come back to the cell after using the phone, and he 

was kind of feeling his -- he held his head low and 

he was like crying, because I guess he was told he 

wasn't to have contact with her. 

Did the defendant talk to you at all about what 

happened with the baby, Kassidy Bortner? 

Yes. It was several different occasions that he 

would talk about that he would spank the baby a 

lot, not only with his hand, but with a belt. He 

mentioned something with a baseball. I guess he 

was walking into the house and he didn't really 

tell me if he threw it or if he saw someone throw 

the ball, and it hit the baby and it began crying. 

You said that he talked about spanking the baby. 

Did he describe how he would do that? 

It was hard. He said hard, but, really, no. 

L-__________________________________ ,J 
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What would he use? 

His hand and a belt. 

Did he tell you why he would spank Kassidy? 

To get her -- to get her to stop crying. 

What was -- why would he do that? What was his 

emotional situation? 

Basically, he was tired of getting woken up by the 

baby, because he worked 70 to 80 hours a week at 

McDonald's, I guess, and he was tired of kept 

getting woken up in the middle of the night. 

So what did he tell you? Did he tell you what time 

the baby would get up and cry, Kassidy? 

No. 

You said something about the middle of the night. 

What was 

Yeah, he didn't give a specific time. He just said 

in the middle of the night. 

And he said that he -- he told you he worked a lot 

of hours? 

Yes. 

And how would that make him feel when the baby 

cried ln the middle of the night? 

Pardon my language, but pissed off. 

Is that what he told you? 
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1 A Yes. 

2 Q Did -- what would the -- what would Kassidy do when 

3 the defendant would spank her? 

4 A Would scream, just really wouldn't stop crying, I 

5 know that. Just cry even more and scream, and 

6 that's about it. 

7 Q Did he say anything about anything else he did to 

8 Kassidy? 

9 A Yes. I believe it was on one occasion he said that 

10 he shook the baby. 

11 Q Did he say why he did that? 

12 A Just basically to get her to stop crying. 

13 Q Did he say anything about what happened on the day 

14 before Kassidy died? 

15 A He mentioned something about dropping the baby out 

16 of their truck, or car or whatever when they --

17 when he picked the baby up at the babysitter's. 

18 Q How was the baby responding that day? 

19 A It was -- she was non responsive on the ride home. 

20 I guess he looked over and the baby appeared to be 

21 nodding off. I 
22 Q Did he tell you anything about what his plans were I 

I 

23 when he got out of jail and what he wanted to do? I 
I 

24 A A couple of days before he got bailed out, this wa

J 
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a few days before Thanksgiving of last year, he 

mentioned that if it wasn't his parent's house that 

put up, then if he had a chance to run, he would. 

What do you mean put up? 

For bail. 

You mean for bail? 

And he told you he would flee if ---

Yes. 

-- it wasn't his -- if it was his money? 

Yes. 

MR. DELKER: Nothing further at this time. 

11 A CROSS-EXAMINATION [By Mr. Sisti]: 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Where are you at, over in Concord right now? 

State prison. 

Yeah, I know that. 

PC. 

Where do they have you housed? 

PC. Which division are you in? Where are you? 

It's Rand D. 

You're at Rand D, right? 

Yup. 

Yeah. You're not in PC, you're in Rand D? 

No, I'm in PC. 

At Rand D? 

Yeah. 

They got you in a single cell over there, right? 
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It's not single, it's double cells. 

Double cell at Rand D? 

Yes. 

It's got nothing to do with this case? 

In a way, yes, it does. 

It does? 

Yes. 

Okay. When were you placed in Rand D? 
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This past time? It was -- the first time was ---

Why were you placed there the first time, Cory? 

The first time was because of my crime, which is 

felonious sexual assault. 

Well, there's a lot of guys up there for felonious 

sexual assault. They're not allover in PC? 

No. 

Most of them aren't, right? 

Well, considering that the prison is 65 percent sex 

offenders, then, no. 

Right. Most of them aren't. You're at PC for a 

reason, right? 

Yeah, because I'm a sex offender. 

Well, you and 65 percent of the other guys? 

No. Other people have different reasons or 

different whatever, circumstances. 
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So you're saying that the only reason you're at PC 

is because you're a sex offender, is that what 

you're telling this jury? 

No. 

Okay. Now, let's start again, okay, Cory, because 

we've got to get the truth out here, okay? 

Yup. 

Why were you placed in PC the first time? 

That was why. 

That's why? That you're a sex offender and you go 

into PC? 

Yup. 

Well, did you make a claim -- see, I know a little 

bit about this, okay? 

Uh-huh. 

All right. You have to make a claim to somebody 

that your life's in danger. 

Yeah. 

Okay. What did you tell the people at the state 

prison about your life being in danger? 

That I was in fear for my life. 

That's all you had to say? 

Yup. 

You had to specifically state why, right? 
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Not really, no. 

You had to state who threatened you, didn't you? 

No. 

Just that you're scared, you want to be in a cell 

by yourself? 

Yeah. And they asked why, and I said because of my 

crime. 

Because of your crime? 

Yup. 

The fact of the matter is -- we'll get to the 

second one. What's the second reason that you're 

in PC? 

Because of some items that I had bought off the 

canteen that were stolen. 

All right. So let me get this straight. 

And instead of fighting three people and getting 

write-ups and then not be able to make my parole in i 

a year, then I PC'd to prevent that. 

Well, what really happened is you're claiming that 

people stole your stuff, right? 

Exactly. 

Right. And you also informed on them, right? 

I'm sorry? 

You informed on them? 
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1 A Yup. 

2 Q Right. I mean, let's tell the jury what's going on 

3 here, okay? And after you informed on people that 

4 you claim stole your stuff, then you said, well, I 

5 better go into an isolation cell, I better be in PC 

6 to protect myself, right? 

7 A Correct. 

8 Q And that's why you're there now, right? 

9 A Part of it, yup. 

10 Q That's the reason you're there, right? 

11 A I said part of it. 

12 Q All right. Well, do they know you're going to be 

13 testifying here today? 

14 A Several people actually on the PC tier know that 

15 I'm here today. 

16 Q Well, how in the world did you tell people that? 
m 
ro 

17 A m 

"' 
i:i 

I didn't. Actually, it's called dirty -- dirty CO 
~ 

18 
0 « 

or something at prison. 
Cl z 
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a. 19 Q 
® So the guards must have told on you, is that what 
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you're telling this jury? 

21 A Yes, I am. 

22 Q You're telling this jury that the employees over at 

23 the state prison in Concord have placed your life 

24 in danger by stating that you're going to be a 



1 

2 A 

3 

4 

5 

6 

7 Q 

8 

9 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 

24 

179 

witness in Chad's case. 

They didn't exactly say I was going to be a witness 

In his case. They told him that I have got to CP 

5, which is where you have your visits for 

attorneys, saying that I had gone to CP 5 twice to 

see the attorney generals. 

Okay. Mr. Merrill, which one of the correctional 

officers dropped a dime on you, because we'd like 

to get him in here. Which one? 

One was Officer Westgate. 

Okay. Officer Westgate. 

One was Officer Hyslop. 

Okay. 

And 

Who else? 

And they would have told -- go on, keep talking. 

That's -- that's it. 

Now, they would have told inmates that you're going 

to visit with the attorney general's office? 

Yup. 

Did you tell these guys that? 

I believe I did. 

When did you tell the two assistant attorneys 

general that employees of the State of New 

Hampshire placed your life in danger at the state 
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I never said that in those words. 

When did you tell folks here from the attorney 

general's office that employees of the New 

Hampshire State Prison let information go to 

inmates about a pending murder case? 

I didn't. 

You didn't? You never did? 

Nope. 

You know, one of the reasons they let us 

cross-examine people is to see whether or not 
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they're telling the whole truth. 

that, right? 

You understand 

Fully. 

Okay. And you know that that's an important thing, 

right? 

Yup. 

Okay. Cory, you want -- you want the prosecutors 

to help you, right? 

Somewhat, yeah, because I am in fear of my life, 

you know, for what I'm in for. I'm in PC. What 

happens if he goes up and because of what he's in 

for he will be in PC, what happens if a fight 

happens and something -- he stabs me, or something? I 
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What happens? I don't know. Okay. But let me ask 

you this: One of the reasons you want these guys 

to help you is that you can't get into what's 

called a sexual-offender program, right? 

No, I can. 

You can? 

Yup. 

When was the last time you tried to get into a 

sexual-offender program? 

About two weeks ago. 

Did you get in? 

Her name is Irene McCormick. She wrote me back and 

told me I would have an interview the first of the 

year. 

Well, had you tried to get in prior to that? 

One occasion, yes. 

Okay. 

And she wrote me back and told me that she couldn't 

give me an interview until I was in a normal unit 

and out of PC. 

What you really want the folks at the attorney 

general's office to do is cut you a break here, 

right? 

No, not necessarily cut me a break. 
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Well, you're having an awful difficult time getting 

into the sexual-offender program, right? 

In a way, yes. 

Yeah. You're having a real tough time getting into 

a sexual-offender program, so you figure if I can 

help the guys from the attorney general's office 

out, maybe they can help me not have to go to the 

sexual-offender program, right? 

Not at all, because I feel that I do need the SOP 

program. 

You do? 

Yes, I do. 

Because you're a sex offender? 

Correct. 

Right. 

though. 

Well, you're kind of set up with tension 

You're in PC, so you can't go to the 

sexual-offender program, right? 

Right. 

But you've got to have the sexual-offender program 

in order to have one and a half years knocked off 

your sentence, right? 

Correct. 

And it's important for you to get out of jail as 

early as possible, right? 
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Yes. 

So are you trying to solve that problem a little 

bit today? 

As long as I am protected and there won't be any 

further issues, then I feel fine. 

You feel fine? You feel fine that prison employees 

are putting you in 

No, not that, no. 

You don't ---

But there's really nothing I can do about it. 

Well, did you ask these guys to help you there? 

No. 

You didn't ask them to look into the behavior of 

the employees over at the prison? 

What can they do? 

What can they do? Did you ask them? 

No. 

What you really want is you want that year and a 

half taken off your sentence, right? 

Yeah. But that's not the reason I'm doing the SOP 

program. 

Let me let me work through this a little bit, 

okay? That your desire, the fact -- did your 

lawyer, in fact, understand it that that's one of 
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the things you would want, is that year and a half 

taken off your sentence? You have a lawyer 

assigned to you today, right? 

Yes. 

Okay. Did you express that concern with her? 

Well, I get that -- that year and a half suspended 

upon successful completion ---

Right. 

-- of the SOP. 

And that's a program you can never get into if 

you're in a protective-custody status, right? 

Not really, no. 

Really? So it's something you can get into, but 

they just didn't let you into it now? 

Right. 

What's your testimony? 

I'm sorry? 

What's your testimony, that you didn't get in the 

sexual-offender program because of your PC status, 

or is there something else we have to look at? 

Basically it's my PC issues. 

PC issues. Well, the fact of the matter is you 

were approached by the state police back in the 

fall of 2000, right? 
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1 A Yup. 

2 Q When was it, in October? November? 

3 A I think it was November or December. 

4 Q Yeah. Would have been right after Chad bailed out, 

5 right? 

6 A Yeah, about a month after or so. 

7 Q Okay. Shortly after Chad bailed out of jail, he 

8 wasn't there ---

9 A Nope. 

10 Q -- at the jail, right? Okay. Shortly after he 

11 bailed out of the Strafford County Jail, right 

12 across the street here, the state police, none 

13 other than Detective White, James White came over 

14 to pay a visit, right? 

§ 15 A I don't remember his name. I only remember, it was 

I 16 • • Trooper Rocky. 
~ 
m 
ro 
m 17 Q "' g Okay. Well, Trooper Rocky, she came over, right? 

~ 
~ 18 A 
0 Uh-huh. 
<: 

'" z 
w 
n. 

® 
19 THE COURT: You have to say yes or no. 

20 THE WITNESS: Yes. 

21 [By Mr. Sisti]: 

22 Q But there were two troopers, right? 

23 A Yes. 

24 Q All right. One of them was in plain clothes, and 
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one of them may ---

They were both -- they were both. 

Okay. One of them was a male, one of them was a 

female, right? 

Yes. 

And they sat down with you and they said: Cory, we 

know that you've been a cell mate of Chad Evans, 

and we're conducting an investigation in the murder 

of a 21-month old baby, didn't they? 

Yes. 

All right. And we want to know, because you're a 

concerned citizen, whether or not you'll help us 

out here and tell us whether or not Chad said 

anything to you, anything that will help us solve 

this case, right? 

Yes. 

And will you tell the jury what you told the state 

police back in November or December of 2000? 

I told them I didn't want to talk to them. 

Did you tell them you got anything to offer? 

No. 

You tell them you don't know anything, right? 

I didn't say that. 

You told them you ---
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1 A I said I don't want to talk to you, because ---

2 Q You don't want 

3 A -- because I was still going through my case. My 

4 grandmother was on her death bed dying of canCer. 

5 I had way too much stress ---

6 Q Too much ---

7 A -- to deal with that, again. 

8 Q All right. Now, with all the stress gone and 

9 you're over at the state prison, locked up in a PC 

10 cell, unable to go to the sexual-offender program, 

11 all right, that's when you decided to talk? 

12 A No, it was the second time that the troopers came. 

13 Q You called them up? You contacted them? 

14 A The second time, yes, I did. 

15 Q They weren't going to ever come by you again, 

16 because you blew them off, right? 

17 A They may have, they may not. I don't know that. 

18 You don't know that. 

19 Q Opportunity came knocking back in late 2000, right? 

20 A Either that or early part of 2001, yes. 

21 Q And you said, no, I don't know anything. Right? 

22 A The first time, yup. 

23 Q Yeah. And the second time when things were getting 

24 a little tight, were you at the prison in February 
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of 200l? 

No, I wasn't. 

You were trying to work out a deal in 2001, right? 

Basically, yes. Basically. 

All right. So when it served your purposes, that's 

when you decided to have this epiphany and call the 

state police up, right? 

It wasn't because I was getting prison time or 

anything. 

I didn't bring that up. 

That's what it sounds like you're trying to say. 

You just decided one morning: Hey, I think I'm 

going to give the state police a call. 

No. 

You became a better citizen over the four-month 

period ---

No, I had done 

and you decided to call them? 

I had done a lot of thinking. I didn't -- at 

first, I didn't want to get involved, and then I 

was doing a lot of thinking and said it involves a 

20 or 21-month old baby, then, yes. 

Well, you were doing a lot of thinking, because in 

February of 2001, you were looking at a lot of 
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time, right? 

No. 

Not a big deal for you? 

It wasn't a lot of time. 

Back in February of 2001, you were looking at three 

statutory rape charges, correct? Am I right? 

No. 

You weren't? 

It was not statutory rape. 

Felonious sexual assault? 

Yup. 

Okay. Felonious sexual assault because you had sex 

with an underage girl? 

Correct. 

Okay. Three counts, right? 

Three counts of different things, yes. 

Right. One count of putting your penis in her, 

right? 

Yup. 

One count of putting your fingers in her, right? 

Uh-huh. Yes. 

One count of putting your tongue in her? 

Yes. 

Three counts. You were thinking about that back in 
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Yeah, because of two of them were not true, that's 

why. 

Two of them aren't true? 

Yup. 

MR. SISTI: Your Honor, would it be all right at 

time if I got those files from the clerk's office? 

THE COURT: Why don't you move on. We can do it 

break. 

Mr. 

MR. SISTI: Okay. 

Sisti] : 

Two of them weren't true? 

Yes. 

Which two aren't true, so the jury knows? 

Once charge of me actually having sex with her. 

Penis in her vagina, that one? 

Correct. 

What's two? 

And the one where I supposedly fingered her. 

That's not true, either? 

No. 

The fact of the matter is, sir, that you walked 

at 
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into a courtroom right here In Strafford County, 

right? 

Yes. 

And you pled guilty, guilty to one of those that 

you say that it isn't true, right? 

Only because I was told I would not get anything 

better. 

MR. SISTI: 

THE COURT: 

May we approach, your Honor? 

Sure. 

10 [The following is a discussion at the bench] . 

11 

12 

MR. SISTI: That was Jock's case, and I would like 

the files. There's an Acknowledgement of Rights form, 

13 and, obviously, they'll be a plea colloquy. 

14 

15 

16 

THE COURT: Okay. 

MR. SISTI: I believe it was Judge Mohl who took 

the plea. And I think at this point in time we should 

17 delve into him pleading guilty to something he didn't do 

18 In a little greater detail. 

19 THE COURT: Okay. Did you want to -- is there an 

20 objection? 

21 MR. DELKER: To him asking about the circumstances 

22 of the plea now? 

23 THE COURT: Yeah. 

24 MR. DELKER: Not as long as I I would need the 
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1 files, though. 

2 THE COURT: Okay. 

3 [End bench conf erence] . 

4 THE COURT: All right, ladies and gentlemen, we're 

5 going to take an early afternoon break, and we'll be back 

6 with you in about 15 minutes. Okay. Thank you. Again, 

7 please don't discuss the case, yet. Don't decide it until 

8 you've heard all the evidence. 

9 THE BAILIFF: All rise, please. 

10 [Court recessed at 2:20:40 P.M.]. 

11 [The following is an in-chambers conference at 2:46 P.M.]. 

12 THE COURT: All right, you had a chance to look at 

13 the file? 

14 MR. SISTI: I have. 

15 THE COURT: Okay. 

16 MR. SISTI: His attorney is here, and I think it 

17 would be more appropriate for his attorney to address the 

18 Court than me. 

19 THE COURT: Okay. Ms. Shoen, go ahead. 

20 MS. SHOEN: Thank you, your Honor. My name is 

21 Kimberly Shoen, and I was appointed to represent Cory 

22 Merrill. I had previously understood that he did not have 

23 any fifth-amendment problems; however, I did not question 

24 him on whether or not he pled guilty to charges he did not 
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1 commit, and so was quite surprised when he indicated on 

2 the record in open court, and before the jury, that he 

3 pled guilty to a charge that he did not commit. I've 

4 questioned him. He indicates that one of his guilty pleas 

5 was, in fact, correct, but there is one charge that he 

6 indicates that he pled guilty to that he does not believe 

7 he committed. I have indicated to him that he does now 

8 have a fifth-amendment problem, which is perjury. As the 

9 Court is aware, he was sworn In when his plea was taken. 

10 He recalls being sworn in when his plea was taken, and 

11 understands that he was under oath when his plea was taken 

12 before Judge Mohl. 

13 THE COURT: Uh-huh. 

14 MS. SHOEN: At this time, what I am requesting is 

15 either immunity for my client for the perjury issue, and 

16 some guarantee that the county attorney won't -- and I 

17 don't even know if this is possible -- try and go back on 

18 the other charges and take his plea back, because it 

19 wasn't knowing, intelligent and voluntary. And I haven't 

20 done any research. I don't know if that's possible. I 

21 just want to lay that out as a concern. I don't want him 

22 to have a problem with the plea that he entered as a 

23 result of this statement. At the same time, another 

24 option is to strike everything from the record and let 
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1 this line of questioning go no farther. And I would ask 

2 that either immunity be granted, or this whole line of 

3 questioning be stricken and it not be entered into again. 

THE COURT: How about the State? 4 

5 

6 

7 

MR. DELKER: I consulted with the county attorney's 

office. Since it was their case, we didn't want to just 

grant him on their case. They did not want to agree to a 

8 grant of immunity because of the potential collateral 

9 issues in terms now later down the road he says he wants 

10 to withdraw his plea, or that if he ever testifies again, 

11 there are concerns there. 

12 I guess it's the State's position that we take no 

13 position on whether if the Court desires to order us to 

14 grant him immunity, we would take no position on that. 

15 just -- we aren't doing it, voluntarily. 

16 THE COURT: And the grant of immunity that you 

17 would want is from a charge of perjury regarding his 

18 statement at the plea hearing that he was, in fact, 

19 guilty? 

MS. SHOEN: Yes, your Honor. 

THE COURT: Okay. Mr. Sisti? 

We 

20 

21 

22 MR. SISTI: Your Honor, I don't even know if it's 

23 right for me to discuss anything until there's a decision 

24 on this before you right now. Obviously, I have several 
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1 requests if you rule one way. I have probably a request 

2 for an instruction if we strike the testimony if you go 

3 the other way. 

4 

5 

6 now. 

7 

8 

THE COURT: 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Uh-huh. 

So I'm just sitting here waiting right 

Okay. 

Although I have to say that, you know, 

9 what we do have in front of us, and what the State does 

10 not have, and what his present attorney may not have is 

11 his Acknowledgement form, which is 

12 

13 

THE COURT: 

MR. SISTI: 

Uh-huh. 

has been completed in some detail, 

14 specific details to a point that, in his own hand, he has 

15 checked off certain areas of the form concerning his 

16 right, concerning the fact that he is pleading guilty 

17 because he is guilty, and is doing so, and his state of 

18 mind at the time is that he knowingly engaged in the 

19 

20 

21 

behavior. And that is in file 926. 

THE COURT: Okay. 

MR. SISTI: You know, I have to reserve, also, that 

22 if we continue with his examination, there's a sealed 

23 document here, his presentence investigation, of course 

24 
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1 THE COURT: Oh, yeah, my intention is to let you 

2 look at that. 

3 MR. SISTI: -- if we were going to go any further, 

4 I would have to have that. 

5 THE COURT: Yeah. All right, just give me a second 

6 so I can -- before I say it out loud. Think it through for 

7 a minute. 

8 [Pause]. 

9 MR. SISTI: I'll let the Court look at the files. 

10 THE COURT: Okay. 

11 MR. SISTI: I would need them if we go back in the 

12 courtroom, okay? 

13 THE COURT: Yeah, okay. Why don't you just give me 

14 a minute and I'll be right with you. 

15 MS. SHOEN: Your Honor, I'm going to be leaving at 

16 about 3:30, just so the Court knows. 

17 THE COURT: Okay. Okay. 

18 MS. SHOEN: If it's an emergency, I'll stay. 

19 THE COURT: Okay. 

20 MS. SHOEN: Hopefully, this will be his only 

21 fifth-amendment problem. 

22 THE COURT: Thank you. 

23 MS. SHOEN: Thank you. 

24 [Pause in in - chambers proceedings] 
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I'll just stand up here. 

Okay. Yeah, this will be quick. Okay. 

3 I am going to order the State to provide the witness with 

4 immunity from potential perJury charges stemming from his 

5 plea hearing in which he agreed to plead guilty to two 

6 charges where he's now saying he was only guilty of one. 

7 And I'm going to give the jury an instruction. I'm going 

8 to tell them that as they heard during the course of this 

9 witness's testimony he has indicated that he was not 

10 guilty of the two charges to which he pled guilty that 

11 exposed him to a fifth-amendment problem regarding perjury 

12 at the plea hearing. So I am ordering the State to 

13 provide him immunity from perjury to protect this 

14 defendant's constitutional right to cross-examine the 

15 witness. 

16 MR. SISTI: I'm going to await the immunity letter. 

17 I suppose we have to see that first from the attorney 

18 

19 

20 

21 

22 

general. I want to use that during cross-examination, as 

well. We want the PSI. 

THE COURT: Well, you can have the PSI, and I'm 

ordering them to provide him immunity. They can stand up 

and say we hereby provide you immunity from perjury. They 

23 don't need to have it in writing. 

24 MR. SISTI: I need to have it in writing to 



198 

1 confront him. 

2 THE COURT: You can ask him do you understand that 

3 the Court has ordered you -- to order the State to provide 

4 you with immunity? 

5 MR. SISTI: I guess I'm only asking -- that's 

6 wonderful, but that's -- that's got nothing to do with the 

7 law. I mean, the problem is that you can order them to 

8 provide immunity, but until and unless he's provided 

9 immunity, that line of questioning 

10 

11 

12 

THE COURT: 

MR. SISTI: 

THE COURT: 

Okay. 

I can't 

Why don't you make the oral -- oral 

13 representation to the defense counsel. 

14 MR. DELKER: We -- we provided the witness immunity 

15 for purposes of perjury for his testimony with respect to 

16 with -- or testifying that he pled guilty to something he 

17 now claims that he didn't do. 

18 

19 

20 

21 

MR. SISTI: I guess I'd like to look at the 

statute. I'm not sure that Mr. Delker can give him that. 

Okay. I just want to be sure before we go forward. 

THE COURT: Well, we're going to go forward, but we 

22 can look at the statute. 

23 

24 

MR. SISTI: Judge, I would love to go forward. 

looking forward to going forward. But I want to do it 

I'm 
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1 only one time. And I want to make sure I do it right, and 

2 I want to look at the statute to make sure that 

3 THE COURT: Yeah, I have a feeling that if I order 

4 them to provide immunity, that it doesn't have to be in 

5 writing. 

6 MR. SISTI: I think that if you order them to 

7 provide immunity, okay, they have an option of either 

8 providing it, or the case is dismissed. So 

9 THE COURT: 

10 MR. SISTI: 

11 THE COURT: 

12 MR. SISTI: 

13 instruction. 

14 THE COURT: 

15 MR. SISTI: 

Right. They just provided it. 

I would like to look at the statute. 

All right, what's the statute? 

And we'd like to rethink the 

Pardon me? 

We would like to rethink the 

16 instruction before you give the instruction, because it's 

17 our position that he has -- he has committed perjury. 

18 has committed perjury this year, in fact, and is ---

19 

20 

THE COURT: 

MR. SISTI: 

Five sixteen what? 

Thirty-four. 

21 [Pause in proceedings - judge reading statute] . 

22 THE COURT: Okay. The statute indicates that a 

23 prosecutor may, with a prior written approval of the 

24 attorney general, or the county attorney for the 

He 
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1 jurisdiction where the offenses are alleged to have 

2 occurred, request an order requiring such an individual to 

3 give testimony and provide other information which he 

4 refuses to give or provide on the basis of the privilege 

5 against self-incrimination when, in the judgment of the 

6 attorney general or county attorney, the testimony or 

7 other information from such an individual may be necessary 

8 to the public interest and such individual has refused or 

9 is likely to refuse. 

10 So what I'm going to do -- I mean, it doesn't talk 

11 about the situation that we face where we're in the middle 

12 of a trial and the Court has pretty broad discretion to 

13 make orders to effect the prosecution of the case and 

14 defense of the case. So I'm going to allow the assistant 

15 county attorney to either get oral approval from the 

16 attorney general or allow the attorney general to 

17 designate them for the purposes of this statute to write 

18 down what their grant of immunity is. 

19 But I also need to state for the record that it is 

20 not a question between a grant of immunity or a dismissal. 

21 If there's no immunity granted, then I need to make a 

22 determination about whether or not what he's not going to 

23 testify to is material to the defense, which I don't think 

24 I would make in this particular case. So I also don't 
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1 know from the witness's attorney whether he would continue 

2 to assert the fifth-amendment privilege, since he's 

3 already ---

4 MS. SHOEN: Yes, he will, with regard to any 

5 questions involving this subject matter. 

6 

7 

8 

9 

THE COURT: 

MS. SHOEN: 

THE COURT: 

MS. SHOEN: 

Okay. 

We've had the discussion. 

All right. 

He may not understand what he's doing, 

10 but he doesn't want to get into any more trouble, and that 

11 much is clear. 

12 

13 

THE COURT: 

MR. SI STI : 

Okay. 

Your Honor, I don't want to belabor it, 

14 but I would like a copy of that, because I just want to 

15 make sure that -- I don't have it with me. 

16 THE COURT: Sure. 

17 MR. SISTI: 

18 mistakes here, one. 

19 

20 

THE COURT: 

MR. SISTI: 

I want to make sure I don't make any 

Sure. 

And, two, this is an unusual situation. 

21 If he's going to be granted immunity for his perjurious 

22 behavior in the courtroom during the course of this plea, 

23 I would like his plea colloquy before me so that I can 

24 utilize that, as well. Obviously, this is something that 
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1 was not anticipated by anybody, but, certainly, I would be 

2 remiss if I didn't have that before me during the course 

3 of cross-examination. So I I think I have to ask for 

4 it. 

5 THE COURT: Okay. 

6 THE MONITOR: It wasn't done on this system. It 

7 was done on tape. 

8 

9 

10 

11 

THE COURT: But that doesn't matter. It won't take 

much to transcribe the colloquy. It's short. 

THE MONITOR: I could probably do that. 

THE COURT: Yeah. Okay. Why don't we break with 

12 this witness and take up another witness until four, and 

13 then we can have some time to put together the transcript. 

14 Can we do that? 

15 

16 

17 

18 

MR. DELKER: We'll work with it. 

THE COURT: Okay. 

MR. DELKER: We do have a concern, though, with the 

witnesses. Sergeant McGee is out there and overheard the 

19 defendant's ex-wife talking with witnesses and people 

about what's going on in there. What are they going to 20 

21 ask me? We also -- Jeffe Marshall's mother was 

22 downstairs, overheard conversations with the defendant's 

23 roommate talking about specific facts of the case 

24 downstairs in the cafeteria. 
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Okay. 

We're concerned about the 

3 sequestration issue. 

4 

5 

THE COURT: Yeah, that's a problem, and they need 

to be instructed to not talk about it. But you can use 

6 that information in questioning the witness. 

7 MR. CRONHEIM: My understanding is the State has 

8 spoken with the witnesses about what questions are being 

9 asked. 

10 THE COURT: Yeah, but the witnesses can't talk to 

11 each other about what's going on In the courtroom. 

12 MR. CRONHEIM: I don't think that they are, at 

13 least I'm not under the impression that they are. 

14 

15 

16 

THE COURT: That's what they just told me someone 

overheard. So that's the problem, but, I mean, there's 

not I'm not going to prevent anyone from testifying. 

17 But you can ask that when you question them. 

18 MR. CRONHEIM: I just want to make clear. The 

19 reason they're here is because of the case. 

20 

21 

THE COURT: Oh, right. 

MR. CRONHEIM: If they've talked about the case, 

22 doesn't mean they've talked about what's going on in the 

23 courtroom. 

24 THE COURT: No, no, no. No, that's not at all what 
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1 I heard. I heard that they are asking specific questions 

2 about what's being said in the courtroom. 

3 

4 

MR. CRONHEIM: I have no information about that. 

THE COURT: Okay. Great. Why don't we take up 

5 another witness, and then we'll -- we can make a copy of 

6 the statute, and then you can get a letter in writing from 

7 the attorney general overnight. 

8 MS. SHOEN: Are we going to redo -- start with him 

9 tomorrow, or are you going to try to finish him today? 

10 

11 

12 

THE COURT: No, tomorrow. 

MS. SHOEN: Okay. 

MR. CRONHEIM: The other thing is for the record, 

13 we don't have the -- part of the reason we wanted the 

14 statute ---

15 

16 

THE COURT: Yeah. 

MR. CRONHEIM: is because the Court needs to 

17 make a finding, as I understand it, that there's a public 

18 interest, something to that effect. 

19 THE COURT: Right, which is the cross-examination 

20 right that your client has. 

21 MR. CRONHEIM: Well, the public -- I think there's 

22 a question as to whether this testimony ultimately should 

23 be struck at this point. I don't know that there is a 

24 public interest in protecting Cory Merrill from perjury 
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1 under the circumstances of the integrity of the court 

2 system and the integrity of the State calling what is now 

3 an acknowledged perjurer ln another case. I think that 

4 there is a balancing. I recognlze this to be a murder 

5 case. 

6 THE COURT: Right. Well 

7 MR. CRONHEIM: And we don't have a statute in front 

8 of us. But I think that, as I listen to you read the 

9 statute, as Mark and I did, I think that there's a -- that 

10 public-interest issue I think is something we ought to 

11 explore. 

12 THE COURT: Right. I think it's also actually up 

13 to the attorney general to make the determination in the 

14 letter whether it's in the public interest. If the 

15 attorney general says no, I'm not giving immunity to this 

16 guy, then -- then he doesn't testify any more about this. 

17 

18 

MR. CRONHEIM: Right. 

THE COURT: I don't think necessarily that we 

19 strike what he said already, because it's his personal 

20 right to waive his fifth-amendment privilege or not. 

21 

22 

MR. CRONHEIM: Well, I mean, it's our I think 

it's our right to cross-examine him. But, I mean, I think 

23 a lot to deal with that was ---

24 THE COURT: Right. I mean, assume -- if you would 
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1 prefer to strike all his testimony I'm willing to do that, 

2 or, I mean, strike -- right, right, or the other option is 

3 that we let him assert the fifth while he's sitting up 

4 there. I mean, you know, I have to before I strike the 

5 witness's testimony, I have to make a finding of his 

6 testimony or the cross-examination is material to the 

7 defense. I mean, he certainly can assert the fifth 

8 amendment in front of the jury and continue to be 

9 cross-examined on that particular issue. I think it's 

10 State v. Roberts. 

11 MR. SISTI: I think that depends on immunity. 

12 Again, I think that a lot of it has to do with whether or 

13 not his actual confrontation, I mean, you know, have him 

14 up there and just be a sham witness ---

15 

16 

17 

THE COURT: 

MR. SISTI: 

THE COURT: 

Right. 

-- just pleading the fifth is 

Right. And I think there's been some 

18 competition already and the question is how much is enough 

19 to sustain the right to confrontation. 

20 MR. CRONHEIM: And so the Court, and I think you're 

21 probably aware, but what he now doesn't want to testify to 

22 goes to the very heart of the fact that he's never going 

23 to get into the sex-offender program. Inmates who deny 

24 inmates of this nature who deny, cannot get into the 
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1 sex-offender program, which gives him -- makes it all the 

2 more central to his desire for assistance with that 

3 process. 

4 

5 

THE COURT: Right. And I don't think -- I think 

you can ask him those questions. I think what his 

6 assertion prevents you from doing now is delving into the 

7 circumstances of his plea and what he said at the plea 

8 hearing. 

9 MR. CRONHEIM: I mean, then we're in a situation 

10 where he probably, as many as a half dozen times or more, 

11 

12 

13 

lied in court, and we're not able to get that out. And 

that's -- I mean, it's no surprise. We think he's a liar. 

We think he's a perjurer. And the State then has this 

14 antiseptic record 

15 

16 

17 want 

THE COURT: Right. 

MR. CRONHEIM: -- where they get in that which they 

THE COURT: Well, I mean, I guess -- I guess that's 18 

19 

20 

what we have to analyze. It's hardly antiseptic right 

now. But I certainly appreciate that depending on what 

21 else you might say and, you know, whether or not the 

22 attorney general gives him the immunity, I mean, we may 

23 not even have to get to that point. 

24 MS. SHOEN: I have a concern that if he's not given 
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1 immunity, then I would ask that the surprise answer -- I 

2 mean, I was appointed to determine if there's a 

3 fifth-amendment problem. In due faith, I spent 45 minutes 

4 with him at the jail today talking about everything I 

5 could think of that was a fifth-amendment problem, and I 

6 didn't foresee that he would lie during his plea. 

7 

8 

THE COURT: 

MS. SHOEN: 

Uh-huh. 

So that testimony was a complete 

9 surprise to me and, in fact, is perjury on the record. 

10 

11 

12 

13 

14 

15 

bridge. 

THE COURT: 

MS. SHOEN: 

THE COURT: 

Uh-huh. 

And so 

That's right. That's water over the 

I mean, unless there's immunity, there's not 

much, you know, we can do at this stage. I mean, that's 

something that comes down the road. But let's go out 

16 there and do another witness. 

17 

18 

MS. SHOEN: 

THE COURT: 

Would we start at nine tomorrow? 

Yeah. At least so far where we are, is 

19 that the Court is ordering the State to provide immunity, 

20 but we need a letter from the attorney general first that 

21 comports with the statute, and then we'll go from there. 

22 

23 

24 Okay. 

MR. CRONHEIM: And we would ask for the PSI report. 

THE COURT: Right. Yeah, I'll give you that. 

So let's go 'til four, so we can get a chance to 
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1 get the plea colloquy. And what I'll probably do tomorrow 

2 is have the jury come in at ten, and then we can hash this 

3 

4 

5 

out some more, depending on what happens. 

MS. SHOEN: 

THE COURT: 

Thank you, your Honor. 

All right. 

Okay. 

6 [End in-chambers conference] . 

7 [Court reconvened at 3:12:53 P.M.] 

8 

9 

10 

THE BAILIFF: 

THE COURT: 

for your patience. 

You may be seated. 

Thank you again, ladies and gentlemen, 

As I've told you before, oftentimes 

11 legal issues come up during the middle of trial that no 

12 one can anticipate, and that require my attention. For 

13 reasons that I don't want you to speculate about, we are 

14 going to suspend the testimony of Cory Merrill until 

15 tomorrow morning so that the lawyers and I can resolve 

16 

17 

some legal issues. We'll continue with the State's case 

with one more witness until four o'clock. And we'll have 

18 to end a bit early so that we can continue with the legal 

19 issues that that arose previously. And then we'll ask 

20 you to come at ten o'clock tomorrow morning to resume with 

21 

22 

23 

24 

the testimony. Okay. Attorney Brown. 

MR. BROWN: State calls Tristan Evans. 

THE COURT: Good afternoon. 

THE WITNESS: Good afternoon. 
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1 THE COURT: Come on up, and remain standing, and 

2 face Attorney Brown, please. 

3 

4 

MR. BROWN: please raise your right hand. 

TRISTAN EVANS 

5 was called as a witness, and having been first duly sworn 

6 on oath, was examined and testified as follows: 

7 DIRECT EXAMINATION [By Mr. Brown] 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

Would you state your name, spelling your last name, 

please. 

Tristan Evans, E-v-a-n-s. 

Where do you live? 

Exeter, New Hampshire. 

You used to be married to the defendant, Chad 

Evans? 

Yes. 

Tell us what you do for work. 

I am a CAT scan tech in the Boston area. 

And how long have you been in the medical field? 

Approximately five years. 

What training did you complete to be in the field 

you're in today? 

I have an Associate's Degree in Applied Science, 

with a major in radiology. 

Do you have any children? 



1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 

Yes, I do. 

Who are your children? 

Brent and Kyle. 

How old is Brent? 

Eight. 

And Kyle? 

Four. 

Can you tell us when you were married to the 

defendant? 

Nove mb e r 2 4 t h , '9 7 . 

Was it '97 or '96? 

, 96. Sorry. 

All right. 

Yes. 

And that was your wedding day? 

Were you divorced at some point? 

Yes, I was. 

When was that? 

October 4th of 2000. 

Is Kyle the defendant's son? 

Yes. 

And Brent, is he from a prior relationship? 

Yes. 

All right. When you and the defendant were 

married, where did you live? 

211 

-----------------------------------------------~ 
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1 A On Milton Road, In Rochester. 

2 Q Is that 191? 

3 A Yes. 

4 Q And when was it that you actually moved out of that 

5 residence? 

6 A December 13th of '99. 

7 Q And when you split up, where did you move to? 

8 A Back to my mom's house in Milton. 

9 Q What did the defendant do? 

10 A He stayed living in Rochester. 

11 Q What did you work out with -- regarding your son, 

12 Kyle, after you and the defendant split up? 

13 A We had a working agreement that Kyle would be at 

14 Chad's house between three and five days a week. 

15 It rotated weekly. 

16 Q Was that pretty much from the start of you moving 

17 out? 

18 A Through some ironing work, yes. 

19 Q What about under the terms of your divorce, what is 

20 this 

21 A It's the same that's in the divorce, that he's with 

22 Chad between three and five days a week. 

23 Q I'm going to ask you now about Amanda Bortner. Did 

24 the defendant begin dating her at some point? 
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11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 

17 A 

18 

19 

20 

21 Q 

22 

23 A 

24 Q 
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Yes. 

Do you know when that was? 

I believe it was at the beginning of the summer. 

And that would be in the year 2000? 

Yes. 

When did you first meet Amanda? 

At the end of August. 

exactly sure. 

About there. 

Did Amanda have a daughter? 

Yes. 

Who was that? 

Kassidy. 

I'm not 

When you first met Amanda, was Kassidy with her? 

No. 

And what happened as far as Amanda and the 

defendant's relationship? 

Amanda had been staying with Chad often, probably 

four to six weeks prior to Kassidy's death I'd say, 

is when I saw her more often in the home with Chad 

and Amanda. 

How much time did you spend at the defendant's 

house? 

I was there about every other day. 

And was that for purposes of taking Kyle there? 
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Yes. Communicating about Kyle, his school, Brent's 

school. 

What were your impressions of Kassidy? 

She was very quiet, very withdrawn, inactive. 

Did you ever see her play? 

No. 

What did -- when you were over at the house, what 

did you normally see Kassidy do? 

Nothing, just sit or stand. 

Did you try to talk to her, things like that? 

Once she said bye, but, other than that, I didn't 

hear her say anything. 

At some point did you develop a concern for 

Kassidy? 

Yes. 

When was that? 

About the weekend of the 21st and 22nd. 

In which month? 

Of October. 

What happened on that weekend? 

I had stopped by the house to let a friend use the 

phone, Chad's house. Amanda and Kassidy were 

there. And I walked into the kitchen, and there 

was bruising on Kassidy's face and down towards her 
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1 neck. 

2 Q Can you explain in detail where those bruises were? 

3 A Across her forehead and down by her neck. 

4 Q You just touched your left check? 

5 A The left side, yes. 

6 Q Why did you think when you first saw her face? 

7 A At first I thought it was dirty until I leaned down 

8 to her. 

9 Q And what did you -- what did you say to Kassidy 

10 when you bent down? 

11 A I said, "Hey, baby girl." And then I noticed it 

12 was bruising. 

13 Q What color was it? 

14 A It was like a fading brown. 

E 15 Q 
8 When you said, "Hey, baby girl," what was Kassidy's 

I 16 • • response? 
~ 
:ll 
:l: 17 
~ 

A She was just standing there. 

~ 
~ 18 Q ~ 
<{ 

Was there any motion? 
to 
Z 
w 
"- 19 
® 

A No. 

20 Q Where was Amanda at that point? 

21 A Standing at the sink in the kitchen. 

22 Q Was Chad home? 

23 A No. 

24 Q What did you say to Amanda? 
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8 Q 
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11 A 

12 

13 

14 

15 

16 

17 

18 Q 

19 

20 A 

21 Q 

22 A 

23 Q 

24 A 

I asked her what happened to Kassidy's face. 

What did Amanda tell you? 

That she fell down the stairs. 
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Did you end up talking to the defendant about the 

bruises you saw that day? 

I didn't speak with him that day, but, yes, I did 

speak with him. 

How soon afterwards? 

A couple days. A few days. 

Tell us what you said to him. 

I asked him about the bruising on Kassidy's face, 

and he said she had fallen off the trampoline. He 

had caught her in the process of falling, which 

left bruises. And I had said to him, Amanda stated 

that she had fallen down the stairs. And he said, 

I don't know, I gave her bruises when she fell off 

the trampoline. 

Is that the only time you saw bruises on Kassidy's 

face? 

No. 

When else did you see bruises? 

About a week later. 

Where? Where were you when you saw bruising? 

At Chad's home, again. 
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Do you know why you were over the house that day? 

No. 

Do you know if it was a weekday or a weekend? 

I think it was a weekend; 11m not positive. 

So we're talking the following weekend? 

Yup. 

Who was home? 

Kassidy and Amanda. 

Was the defendant home? 

No. 

What did you see that day? 

There was a bruise on her right cheek. 

Can you describe the bruise? 

It was like a dark purple, about the size of a 

quarter, maybe. 

Can you point on your own cheek where you saw it? 

Right here. 

How did this bruise compare, location-wise, with 

the bruising you saw the week before? 

It was different. 

different color. 

It was a different size, a 

Did you ask any questions about this bruise? 

No. 

How concerned for Kassidy were you at that point? 

.---------------------------------------------~ 
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Kind of concerned. 

Why? Why were you concerned? 

Just from working in the medical field, you notice 

things, I guess. And I -- like when stories aren't 

consistent, I guess, or not the same when the 

question's asked for the same incidents. 

What did you decide to do? 

A few days later, I called DCYF. 

Do you know what day it was that you called DCYF? 

October 31st. 

Did you provide your name when you called? 

No. 

Why didn't you provide your name? 

To take the step to call DCYF is a serious one. If 

I was incorrect In my claim, I didn't want there to 

be any animosity left over. 

And, generally, what did you report to DCYF? 

That I had saw a couple of instances of bruising. 

I had given Chad's name and address, phone number. 

I didn't know Amanda's last name at the time or 

Kassidy, but I gave their first names. They had 

asked if if I had known who might be doing it. 

At that time I stated I didn't believe it was Chad, 

I didn't know if Amanda, possibly the babysitter. 
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But at the time I didn't know who the babysitter 

was. 

Are you sure that -- that you mentioned the 

babysitter? 

Yes, I did. 

What did you know about a babysitter at point? 

All I knew is that she had had a babysitter. 

Amanda had recently started working at Old Navy. 

Would it surprise you if the DCYF intaker had no 

notes about a babysitter being reported? 

Yes, because there were other inconsistencies on 

her report, also. 

Did you see Kassidy again after you called DCYF on 

Octoer 31st? 

Yes. 

When did you see her? 

Approximately two days before she died. 

And where did you see Kassidy? 

In Chad's home with Amanda. 

Did you see anything wrong with Kassidy on that 

day? 

No. 

How was she behaving? 

She was sitting on the couch with Amanda crying. 
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1 Q Do you know why she was crying? 

2 A No. 

3 Q Kassiday died on Thursday the 9th, do you know 

4 that? 

5 A Yes. 

6 Q Did you learn it that day? 

7 A Yes. 

8 Q Do you recall what the custody situation was for 

9 Kyle that coming weekend? 

10 A Kyle was to be with Chad that weekend of the 9th. 

11 MR. BROWN: May I have a moment, your Honor? 

12 THE COURT: Sure. 

13 [Pause in proceedings] . 

14 MR. BROWN: I have no other questions. Thank you. 

15 A CROSS-EXAMINATION [By Mr. Cronheim]: 

16 Q Hi, Tristan. 

17 A Hi. 

18 Q I wanted to go over some of the same topics that 

19 you reviewed with the prosecutors. 
® 

'" :; 20 A Okay. a: 
f2 
0 
z 
0 
CD 21 Q You were aware when Amanda and Chad first started a: 
w 

"' S 

22 dating? 

23 A Yes. 

24 Q And you were aware, then, that Amanda had a 
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daughter, Kassidy? 

Yes. 
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And pretty soon after they started dating, you met 

Amanda? 

Yes. 

And because of Kyle, you and Chad were in pretty 

frequent contact? 

Yes. 

So it was the case that he knew what was going on 

in your personal life, and you knew what was going 

on in his personal life? 

Yes. 

I think you indicated that, through this period of 

time, Chad had Kyle three to five days a week? 

Yes. 

And that would depend in part on your work 

schedule, and whether there were particular events 

that might come up in your life and his life? 

Yes. 

So if you had something particular to do for a time 

alloted for you, he would take Kyle? 

Yes. 

And if he had something to do, you would help out 

with Kyle? 
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Yes. 

Now, recently soon after they met, there's a time 

that you saw Kassidy during the summer of 2000? 

Yes. 

And focusing on her In the summer of 2000, and then 

toward the October and November timeframe, did you 

see any particular differences in her behavior? 

No. 

She was quiet during the summer, and she was quiet 

in the October and November timeframe? 

Yes. 

And not particularly reactive, and not particularly 

involved? 

She was the same. 

And, again, over time, Kassidy started spending 

more time with Amanda? 

Yes. 

And you were able to note that because you were 

over at the house in Rochester on a pretty frequent 

basis? 

Yes. 

And so regardless of the particular day or week 

that Kassidy might have officially moved into the 

Rochester home, you were aware that she was there 
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on a more regular basis? 

Yes. 

And there's a point In time that you became 

concerned about Kassidy's physical condition? 

Yes. 

And that was the latter part of October --

Yes. 

-- of 2000? Now, by that point, you've seen 

Kassidy for a period of months? 

Yes. 

And it was only in this later October timeframe 

that you became concerned? 

Yes. 

Now, going to that date of October 31, which I 

think is pretty clear in your mind, the day that 

you called DCYF, it was based on two sets of 

observations 

Yes. 

in particular, all of which -- each of which 

have happened within a 10-day to two-week 

timeframe? 

Yes. 

And you indicated that you contacted DCYF and had a 

conversation with somebody? 
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Yes. 

And indicated you had had concerns about Kassidy? 

Yes. 

And there are some standard questions. 

who she was living with? 

Yes. 

They asked 

And they asked if you knew who her mother was? 

Yes. 

Those type of things. So when you're providing 

that information, it was in the context of 

answering some questions? 

Yes. 

And you indicated that you didn't think Chad was 

responsible? 

Correct. 

And you indicated both the name -- the first name 

of the mother ---

Yes. 

-- and then also that there was a babysitter? 

Yes. 

And during this timeframe in October, the custody 

arrangement with Kyle was three to five days? 

Yes. 

And going into November, let's just say to November 
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Now, there were times that you were at Chad's and 

Chad was not there? 

Yes. 

Amanda was there? 

Yes. 

Kassidy was there? 

Yes. 

And there were times that you became concerned 

about how Amanda was dealing with Kassidy? 

Yes. 

And some of that related to her use of putting 

Kassidy in her room? 

Yes. 

And leaving her there crying? 

Yes. 

And I think that you've indicated that there was 

one time when you were over to visit at four 

o'clock in the afternoon? 

Yes. 

And Kassidy was in her room crying? 

Yes. 

And Amanda was not going upstairs to get her? 
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Correct. 

And I take it you were under the impression that 

this happened on more than this one occasion? 

Yes. 

Was your view that four o'clock in the afternoon, 

it's not unusual for a child to be up at that time? 

Yes. 

And so that, again, raised some concerns for you? 

[No audible response] 

Now, drawing your attention to November 8th, the 

day before Kassidy's death, that you had some phone 

conversations 

Yes. 

-- Chad? 

Yes. 

MR. BROWN: Your Honor, may we approach on this 

17 issue? 

18 THE COURT: Yes. 

19 [The following is a discussion at the bench] . 

20 

21 

MR. DELKER: From Attorney Cronheim's questions, I 

think we're going to delve into some hearsay here. So I'm 

22 just alerting the Court. 

23 

24 

MR. CRONHEIM: Both present-sense impression 

exceptions, and excited-utterance exceptions. TheY'll be 
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1 narrative of Kassidy's physical condition contemporaneous 

2 

3 

with observing it. And they'll be a conversation with 

Kyle when he talks about Kassidy, as well. I can be more 

4 specific, if you want. 

5 

6 

7 

THE COURT: When were the calls? 

MR. CRONHEIM: The calls were the evening of 

November 8th, in the early part of the evening. Chad will 

8 narrate that Kassidy fell down, and that he was concerned 

9 about her, too, because she had been hit in the eye by a 

10 baseball. She may use the term ball. Additionally, 

11 they'll be a conversation -- and Chad was concerned about 

12 her, but narrating her physical circumstances 

13 contemporaneous with that there's also a conversation, so 

14 the Court knows, so we're not back up here, Tristan speaks 

15 directly with Kyle, and he indicates that he had hit 

16 Kassidy with the baseball and had to apologize. And that 

17 was part of their routine of their accidents, there needs 

18 to be apologies. Chad and Kyle has expressed from the 

19 very get-go that this happened. 

20 

21 

22 

THE COURT: How old was Kyle at the time? 

MR. CRONHEIM: Three and a half. 

THE COURT: Three and a half at the time. 

23 four now? 

24 MR. CRONHEIM: Right, four and a half. 

He's 
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THE COURT: Okay. 

MR. CRONHEIM: He has told therapists, he has told 

his mother, he has told Travis Hunt. I mean, he's told 

4 people in a series of ways that this occurred in ways that 

5 

6 

would be impossible for Chad to have planted that. You --

I mean, I can explain more to you, if you want. And I see 

7 the look on your eyes as skepticism, but ---

THE COURT: No, just trying to think. 8 

9 MR. CRONHEIM: Yeah. And I I was specific when 

10 I spoke with Tristan, because I was concerned about 

11 putting on any information that might not be credible. I 

12 said would -- you know, is this something that Kyle would 

13 

14 

say to you? And she said absolutely. I mean, he's been 

described as a very bright kid. I've been involved with 

15 the DCYF side of things, so there have been therapists 

16 involved and people outside the scope of the defense team, 

17 all of whom have been impressed by Kyle's, you know, 

18 relative maturity. In a context with Chad not present and 

19 not prompting, he's talked about the Kassidy incident. 

20 And he's gone through some grief counseling because there 

21 was a point in time that he was concerned that he was in 

22 some fashion responsible. Clearly, he was not, but, I 

23 mean, we have independent statements from him at different 

24 times to different people both -- two different people on 



229 

1 November 8th, that night, as well as counselors and others 

2 

3 

throughout this period of time. So I'm comfortable going 

forward with it In my belief that it occurred. I'm 

4 comfortable going forward with it that this is something 

5 

6 

7 

8 

that Kyle said to Tristan that night. She's the one who 

called DCYF. She's not, you know, someone who's playing 

games. And I'm willing to rest on her credibility with 

the jury that this occurred. They're free to 

9 cross-examine her as to, you know, could your son really 

10 have said this? And I know what her answer's going to be. 

11 I mean, this is just part of their routine, that with 

12 accidents their -- their style was to say sorry. And my 

13 offer of proof is that in the conversation, Kyle narrating 

14 what had just occurred, said that he said sorry to 

15 Kassidy, though he called her Pocassidy. 

16 MR. DELKER: It's hearsay, your Honor. It's an 

17 out-of-court statement introduced for the truth that Kyle 

caused the injury. We can't cross-examine that statement, 18 

19 

20 

and it doesn't fit into an exception. 

THE COURT: Well, it's not a present-sense 

21 impression. 

22 MR. DELKER: Well, you haven't -- [inaudible - two 

23 or more people speaking] on when he -- she talked to him. 

24 THE COURT: If it's a half an hour later, that's 
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1 not really present-sense impression. 

2 MR. CRONHEIM: We're not going to be able to get 

3 it would be within moments of it, but I don't want to 

4 represent that I can give you a specific number of 

5 minutes. But my understanding is present-sense impression 

6 says either contemporaneously or immediately thereafter. 

7 And I think that this certainly qualifies for that. The 

8 other thing I would say is I think that it also goes into 

9 

10 

an excited utterance. I mean, he clearly was taken by 

what occurred and volunteered that to his mother. Again, 

11 this is not a situation of where Chad put him on the phone 

12 and said, hey, tell your mom -- what? 

THE COURT: [Inaudible] . 13 

14 MR. CRONHEIM: Right. Right. And then we were not 

15 able to go there ---

THE COURT: Okay. 

MR. CRONHEIM: that's the reason. 

16 

17 

18 THE COURT: The first objection is to the 

19 defendant's statements describing -- I mean, just because 

20 he's concerned does not make it an excited utterance. 

21 has to 

22 

23 

24 

MR. CRONHEIM: I agree. 

THE COURT: be extremely upset and not 

[inaudiblel, so that's not enough. I need to hear a 

He 
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1 little bit of the foundation about when, and, to the 

2 extent you can give it, to see if it's a present-sense 

3 impression. 

4 MR. CRONHEIM: And, your Honor, I can't tell you --

5 I can't go backwards to tell you when this event occurred 

6 so that I can say that it was three minutes or 15 minutes 

7 afterwards. I can only tell you that when she got on the 

8 phone with Kyle, it was 

9 

10 

11 

THE COURT: I'm talking about Chad, now. 

MR. CRONHEIM: Okay. 

THE COURT: I mean, I don't think it fits 

12 present-sense impression if he's calling up and saying 

13 describing what happened, because that's a statement 

14 recalling facts. 

15 

16 

MR. CRONHEIM: I think it's -- I understand what 

you're saying. I think he's indicating that he -- and I 

17 know that she's not a licensed nurse, but I think that 

18 part of what's going on, he's consulting her in light of 

19 

20 

the physical condition. I mean, in truth that's what's 

going on, asking for advice. So I think that it's for the 

21 purpose of recognizing that Tristan's not a medical 

22 

23 

person. I think that that's functionally part of what is 

really going on. When Kyle gets on the phone, he's then 

24 responding to this event that had just happened. 
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THE COURT: Okay. 

MR. DELKER: This witness would not be able to 

3 establish a foundation for present-sense impression, 
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4 because she's not going to be able to say how soon in time 

5 it happened. 

6 THE COURT: Well, let me hear that. I mean, I 

7 don't know whether she was working that day or what. We 

8 all know what time Chad got home, basically. So let me 

9 hear a little bit more to the extent you can get it. 

10 MR. CRONHEIM: I'll do the best I can. I don't 

11 think I'm gonna be -- I don't think I can answer the 

12 event. I can't, to the extent you want to know when the 

13 baseball incident occurred, I'm not going to be able to 

14 get that through this witness. 

15 THE COURT: Yeah, well, I mean, I think -- which 

16 call was it with Jeffe in which he talked about the 

17 baseball incident? 

18 

19 

20 

MR. CRONHEIM: The second call. 

MR. SISTI: Third call. 

MR. CRONHEIM: Right, the second call from the 

21 house, third call of the day. First call is from the car; 

22 second call is she fell down; third call is baseball. 

23 

24 

THE COURT: Okay. 

MR. CRONHEIM: And this, in time, by her phone 



--- ------------------------------------

233 

1 records appears to be in the same timeframe. 

THE COURT: By whose phone records? 2 

3 MR. CRONHEIM: Everybody's phone records. The ones 

4 that I've looked at through discovery in ---

5 THE COURT: [Inaudible - both talking at same time] 

6 record of the call to Tristan? 

7 

8 

9 

10 

11 

12 

MR. CRONHEIM: I don't know 

UNIDENTIFIED SPEAKERS: There's records ---

MR. BROWN: There's a record for one call. 

MR. CRONHEIM: Which, I think, said eight 0' clock. 

MR. BROWN: In the eight o'clock range, yeah. 

THE COURT: Okay. And what's the record of the 

13 third call to Jeffe Marshall? 

14 MR. BROWN: I'd have to look at the chart to be 

15 positive. 

16 

17 

MR. CRONHEIM: The same timeframe. 

THE COURT: Yes. Okay. And when did he talk to --

18 he talked to Amanda round seven-thirty or eight? 

19 

20 

21 

MR. CRONHEIM: Yes. 

MR. BROWN: Between those hours. 

MR. CRONHEIM: I think the phone records put it 

22 more toward eight, just before eight. You mean, Chad? 

THE COURT: Yeah. Okay. 23 

24 MR. DELKER: It looks like the third call to Jeffe 
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1 Marshall, the baseball call, is at 7:47 P.M. The call 

2 that looks like to be Tristan, it's a cell phone, all with 

3 the same exchange as Tristan's exchange. Cell phone is at 

4 8:04, so within 15 minutes later. 

5 THE COURT: Okay. All right. I think I'm -- I'm 

6 gonna -- I think I'll need a little more foundation, but I 

7 think I'm going to allow Chad's statements insofar as a 

8 present-sense impression. 

9 MR. DELKER: Okay. Thank you. 

10 [End bench conference] 

11 [By Mr. Cronheim]: 

12 

13 

Q 

14 A 

15 Q 

16 A 

17 

18 

Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Tristan, I was talking with you about a phone call 

that you had with Chad 

Yes. 

-- on November 8th. 

Yes. 

And that was a call that was made to you by your 

memory, or one that you made to Chad? 

The first one I made to Chad. 

Is there a time when you spoke with Chad? Without 

being specific about what was said, is there a time 

that you had a conversation with Chad about 

Kassidy's physical condition? 

Yes. 



~-~---------------------------------------~~~--~-.-----
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2 

3 

4 

5 

6 

7 

Q 

A 

Q 

8 A 

9 Q 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

18 A 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 
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In talking with Chad about that, was he talking 

with you about what he was observing of Kassidy's 

physical condition? 

Yes. 

And was your impression that this is all something 

that had happened shortly before the conversation 

that you had with him? 

Yes. 

And now talking about the specifics of what he told 

you, what did he say about Kassidy? 

In that phone conversation, he said "I think you 

might be right. I think she may be retarded or 

something. She's in the backseat. She's slumped 

over. She's dazed and confused. She's blank 

faced. " 

Okay. 

you. 

Yes. 

Now, I think I might have been confused with 

Was that the first conversation 

-- that you had with him? Okay. Now, I'm going to 

talk to you about the second conversation. 

Okay. 

Okay. And that's a conversation that Chad had with 

you from his home? 

Yes. 



1 

2 

3 

Q 

4 A 

5 Q 

6 

7 A 

8 

9 

Q 

10 A 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 
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And I'm going to repeat with you the same set of 

questions. In that conversation, did you talk 

about Kassidy's physical condition? 

Yes. 

And was Chad narrating to you what he was observing 

of Kassidy's physical condition at the time? 

Yes. 

And focusing now on the second phone call, what is 

it that you and Chad discussed? 

He said when he had gotten home he had taken 

Kassidy out of the car and stood her beside the 

car. He'd gone around the back of the car to get 

Kyle out of his seat. When he came back, Kassidy 

was lying face down on the ground. She'd gotten a 

little scuff on her nose. They had gone inside. 

At some point, they had played baseball. They had 

eaten dinner. I don't remember at that time if 

they had had their baths or not. But he said that 

she was -- had gotten hit with a ball during that 

time. 

And how -- what did he say about -- who 

Kyle had hit a whiffle ball and hit her in the face 

with hit. 

Now, when you heard Chad say that Kyle had hit 



0 

1 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 A 

11 Q 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 

19 

20 

Kassidy with a batted baseball --

Uh-huh. 

237 

-- did you have any reaction as to whether Kyle had 

the ability to do that? 

No, he did that all the time. 

Okay. And when you say he did that all the time, 

it's not hitting --

Not hitting Kassidy 

people's faces? 

batting the ball. 

Right. So he had the ability to hit a pitched ball 

with a bat? 

Yes. 

Now, in that conversation, did you also speak with 

Kyle? 

Yes. 

And in that part of the conversation, what did you 

and Kyle discuss? 

MR. BROWN: Objection. 

THE COURT: Could I see counsel? 

21 [The following is a discussion at the bench] 

22 

23 

24 

THE COURT: What's the basis? 

MR. BROWN: What the defendant did to Kassidy --

objection on hearsay grounds, your Honor. This witness 
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1 can't set the foundations for whether this is truly a 

2 present-sense impression by Kyle. She doesn't know the 

3 timing of -- you know, if, indeed, what he says is true, 

4 how soon after the event that he's actually saying it. 

5 And, plus, he says a lot of other things that we can't 

6 cross-examine on if that is allowed in. 

7 

8 

THE COURT: 

MR. BROWN: 

What other things? 

Well, there's -- he gave a full 

9 statement to the -- to the victim advocate at the county 

10 attorney's office where he was allover the place talking 

11 about the defendant's potentially hurting Kassidy, putting 

12 

13 

marks on her stomach, things like that. It's just very 

unfair. Number one, it doesn't fit the rule. And, number 

14 two, we have no way to cross-examine this witness about 

15 the full range of what Kyle said to others about this. 

16 

17 

18 

19 

20 

21 

THE COURT: That -- that is concerning. 

MR. CRONHEIM: Well, we're not going into it's a 

very narrow issue. What happened just then. We're not 

going into other issues of Kyle and Kassidy as a general 

matter. So ---

THE COURT: I think what the State is saying 1S 

22 that Kyle, I mean, to the extent you're trying to admit 

23 this testimony, you're -- you have tendered information to 

24 the court that would tend to support its reliability from 
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1 your perspective, based on his statements to therapists, 

2 and others. And the State is saying that he gave 

3 additional information which would be inculpatory and 

4 incriminating the defendant which they are not 

5 [inaudible - coughing], because they can't put this 

6 witness on the stand. So I'm going to guess they present 

7 that to me to rebut your claim of reliability about the 

8 nature of the statement. The other concern I have is that 

9 when I heard this witness testify, she said that when she 

10 talked to him, they had played baseball earlier, they ate 

11 dinner, she wasn't sure they had a bath. So I don't think 

12 the foundation can be laid at this point. 

13 MR. CRONHEIM: I think it can be an excited 

14 utterance under the circumstance of this being an excited 

15 

16 

event for Kyle. 

badly about it. 

This, obviously, was unusual, and he felt 

He talked about the apology to Tristan. 

17 I mean, I want to respond to the other issues that they 

18 

19 

raise. They're free to call Kyle, if they want. I mean, 

we're not saying that they cannot call Kyle. It is the 

20 case that we are seeking through this witness to get one 

21 part of information. That's true of any witness. And if 

22 the State wants to call Kyle, that becomes their choice. 

23 That interview at the county attorney's office, with due 

24 respect for the people who were trying to do a hard job in 
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1 that interview, they were forcing him to say things, not 

2 by leading questions. They wanted him to talk about this 

3 stuff. And he wanted to color. And so, you know, they 

4 had their half-hour slot so it was not a functional 

5 interview. 

6 THE COURT: Okay. Let me hear some more about if 

7 you're going to try to get it in under excited utterance 

8 

9 MR. CRONHEIM: Yeah. 

10 THE COURT: the demeanor, the tone of Kyle. Any 

11 statements. 

12 MR. CRONHEIM: Okay. Because it was -- my 

13 understanding of the conversation is because it it was 

14 sort of a spontaneous statement. There is very little 

15 that is foundational. I mean, it's the very essence of a 

16 spontaneous statement that means that there isn't much 

17 that preceded it. So I don't want to mislead the Court to 

18 think that I can get a whole lot more in. 

19 THE COURT: Let me hear about I mean, did this 

20 witness ask to talk to Kyle, or did Kyle just get on? 

21 MR. CRONHEIM: Part of the routine is that they 

22 would each speak to Kyle at the other person's house. And 

23 then -- I mean, sometimes it just it would be just dry 

24 stuff, not eventful things. And sometimes it would be the 
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1 focus of something unusual that caused an excitement, as 

2 was the circumstance in this case. 

3 THE COURT: Let me see if you can lay the 

4 foundation without getting into the content of the 

5 statement first. 

6 MR. CRONHEIM: I think he just spontaneously 

7 volunteered it. So, I mean -- and that's -- I think, what 

8 leads me to believe it was an excited utterance. 

9 THE COURT: But was it an hour later? 

10 MR. CRONHEIM: Oh, it was just in this same 

11 conversation. 

12 THE COURT: Right, which now we know is after 

13 eating dinner and playing baseball, and maybe after a 

14 bath. 

15 MR. CRONHEIM: Right. Right. Excited utterances 

16 can be, you know, some time away. 

17 THE COURT: Okay. 

18 MR. BROWN: Well, that last testimony that she 

19 gave, you know, after her answer was completed, it was 

20 clear that it wasn't a present-sense impression. It was 

21 -- you know, ask that it be stricken. 

22 MR. CRONHEIM: I'm now focusing on Kyle, and then I 

23 think that I mean, this is a three-and-a-half-year-old. 

24 THE COURT: Yeah. 
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MR. CRONHEIM: It's the kind of thing where a 

three-and-a-half-year-old could very easily say: Mommy, 

you're not going to believe what happened. And that's my 

sense as to what this was about. Mommy, you can't believe 

what happened. I hit Kassidy with a baseball, and I 

apologized to her. I think that that's the context. And 

it was not a lengthy conversation. And so there's no 

8 and because it's a phone conversation and not one where 

9 she's going to be able to narrate, now, what was Kyle 

10 doing, where was he, and all this stuff. It was the way a 

11 child speaks to his mother in an excited way. 

12 MR. BROWN: I think unless you establish that 

13 foundation, and how he sounded, that we're going to 

14 object, again. 

15 MR. CRONHEIM: And I, also, don't have a problem 

16 of -- because I think that she says -- did you speak to 

17 Kyle? Yes. When you spoke to Kyle, what did he say? 

18 That's when she's gonna -- she's just gonna say that that 

19 was 

20 THE COURT: If she's going to say anything about 

21 what he said, then I just don't think you can make that 

22 foundation. 

23 

24 

MR. CRONHEIM: I think that's the essence of an 

excited utterance on the part of a child. And I don't 
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1 have a problem with you doing this outside the presence of 

2 the jury, so that you -- you know, again, I don't want to 

3 be in a situation where I'm saying anything that misleads 

4 the Court. I think it was a spontaneous, excited 

5 statement. It's impossible to create a foundation simply 

6 because it was a spontaneous 

7 THE COURT: I mean, I guess it wouldn't be 

8 impossible if there was somebody at the other end that 

9 could describe Kyle, or if you put Kyle on yourself. I 

10 mean, that's -- it wouldn't be impossible. 

11 MR. CRONHEIM: I suppose not, but I think that this 

12 thing is ---

13 THE COURT: I'll hear from her out of the presence 

14 of the jury. 

15 

16 

MR. CRONHEIM: Yeah. 

THE COURT: But if she doesn't make it, she doesn't 

17 make it. 

18 

19 

20 

21 

22 

MR. CRONHEIM: Understand. 

[End bench conference] . 

THE COURT: Thank you, again, for your patience, 

ladies and gentlemen. We're going to suspend at this time 

with the jury. I'm going to ask the lawyers and the 

23 witness to remain in the courtroom for a moment so we can 

24 have a brief hearing. Again, ladies and gentlemen, please 
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1 do not discuss this case with anyone at home. Do not 

2 decide this case, and do not read anything about it in the 

3 paper, or watch anything on television about the case. 

4 And we'll see you tomorrow at ten o'clock. But, please, I 

5 want to ask you this time to make sure you call the phone 

6 line tonight after six o'clock, just in case after I talk 

7 with the lawyers we have a difference of what time we want 

8 to start tomorrow. So call the phone line. Otherwise, 

9 we'll see you at ten o'clock, if it's not different on the 

10 

11 

phone. Thank you. 

THE BAILIFF: All rise for the jury. 

12 [Jury dismissed at 3:58:16 P.M.] 

13 [The following is voir-dire examination of the witness] . 

THE BAILIFF: You may be seated. 

THE COURT: Thank you, ma'am. Resume your seat for 

14 

15 

16 a moment. Mr. Cronheim? 

17 [By Mr. Cronheim]: 

18 

19 

Q 

20 A 

21 Q 

22 

23 

24 A 

Tristan, I understand you had a conversation with 

Chad that night. I'm going back to November 8th. 

Yes. 

And it was at that point that he provided the 

information about Kassidy that you've already 

testified to in front of the jury? 

Yes. 
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1 Q It's my understanding, too, that you've also spoke 

2 with Kyle? 

3 A Yes. 

4 Q And when Kyle got on the phone, he was -- he spoke 

5 to you in an excited way 

6 A Yes. 

7 Q -- about an event? 

8 A Yup. 

9 Q He indicated to you that something had happened ---

10 A Yes. 

11 Q -- that he wanted to tell you about? 

12 A Yes. 

13 Q He said that he had batted a ball into Kassidy? 

14 A Yes. 

15 Q And he indicated, too, that he apologized to her 
~ 

-" 16 afterwards? 

~ 

0 17 A Yes. 
J 
~ 

18 Q And it was a brief conversation? 

19 A 
:-1 

Yes. 

:$ 20 Q " And it was Kyle getting on the phone, telling his 

21 mom something unusual that had just happened? 

22 A Yes. 

23 Q And you could tell from the tone of his voice that 

24 he was still within the -- to use a legal term --
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excitement of the moment? 

Yes. 

MR. CRONHEIM: Your Honor, based on that offer of 

4 proof, we would ask that she be allowed to answer that 

5 question before the jury. 

6 THE COURT: Okay. Let me give the State time to 

7 voir dire on the foundation. 

8 [By Mr. Brown]: 

9 Q 

10 

11 A 

12 Q 

13 

14 A 

15 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 Q 

Now, when you spoke with Kyle, you had already 

spoken with the defendant, right? 

Yes. 

And he had already told you that he'd given Kassidy 

a bath? 

I am not positive that they had had a bath by that 

point, no. 

Okay. Okay. Tell us the sequence. What did he 

tell you what happened? 

I don't -- I do not recall the exact sequence. 

know that he was, obviously, home. 

out of the car. They were inside. 

She had been 

I know that 

I 

they had played ball at that point. I believe, I'm 

not positive, but I believe they'd eaten by that 

point. I'm not positive about the bath. 

So by the time the defendant spoke with you, they 
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1 had already arrived home? 

2 A Yup. 

3 Q Eaten? 

4 A Yes. 

5 Q Played ball? 

6 A Yes. 

7 Q And he spoke to you some time after this had 

8 already happened, right? 

9 A Yes. 

10 Q And you had a conversation with the defendant 

11 before you spoke with Kyle? 

12 A Yes. 

13 Q You spoke -- how long did you speak with the 

14 defendant for? 

15 A A minute. Two. 

16 Q And did he indicate to you what Kyle was doing? 

17 A No, I called. Before bedtime, I used to call to 

18 actually tell Kyle good night, and I would ask Kyle 

19 what are you doing at daddy's? What did you do? 

20 Are you getting ready for bed? What have you done? 

21 Q So this is a routine? 

22 A Yes. 

23 Q Okay. Did he sound like he did on other nights? 

24 A Every other occasion, yes. 
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1 Q 

2 A 

3 Q 

4 A 

5 

6 

7 

He sounded like he did on any other occasion? 

Yes. 

No different? 

No. 

MR. BROWN: Thank you. 

MR. CRONHEIM: Briefly? 

THE COURT: Uh-huh. 
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8 [By Mr. Cronheim] 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Tristan, it was unusual for him to hit a ball into 

somebody? 

Well, yes. 

Okay. So when the State's talking with you about 

your normal routine ---

Right. 

-- there's sometimes where he'll say I went to, you 

know, daycare and I had a snack. 

Yes. 

And there are other times when he's obviously 

impacted by the information he's giving to you? 

Yes. 

This is one of the times he was actively excited 

Yes, actively excited when he got on the phone, 

yes. 
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1 Q 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

11 A 

12 

13 

14 

15 

It was a concerning event to him? 

Yes. 
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And it was something that -- you, by the way, you 

didn't hear Chad telling him in the background? 

No. 

Okay. You have no indication that Chad ever told 

him to tell you this? 

No. 

It's something that he spontaneously told you about 

on his own? 

Yes, he tells on himself all the time. 

MR. CRONHEIM: Okay. 

THE COURT: Anything further? 

MR. BROWN: No. 

THE COURT: Okay. I think the defense has properly 

16 laid a foundation for the introduction of the statement 

17 under the excited-utterance exception, so I'm going to 

18 allow that statement in when the jury comes back tomorrow. 

19 We are going to take the half an hour at this time to try 

20 to transcribe the plea colloquy, and we'll see you 

21 tomorrow morning at nine o'clock to take up the immunity 

22 issue. And, hopefully, I was clear that at least since we 

23 have overnight, that the attorneys from the attorney 

24 general's office will attempt to obtain a letter of 
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J. immunity_ 

2 MR. BROWN: Yes. 

3 THE COURT: All right. Thank you. 

4 THE BAILIFF: All rise, please. 

5 [End proceedings of 12/10/01, at 4; 03 :42P.M.] 
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1 THE COURT: Okay. I came out a little early 

2 because I understood from the bailiff on Friday that there 

3 was some issues that needed addressing before we get 

4 started with the jury, is that correct? 

5 MR. DELKER: That's correct. As the Court may 

6 recall, the State had filed a motion in limine regarding 

7 excited utterance 

8 THE COURT: Yes. 

9 MR. DELKER: by Amanda. We'd like to address 

10 that issue, because we intend to call that witness this 

11 morning. 

12 THE COURT: Okay. Great. Is she here? 

13 MR. DELKER: She is here. 

14 THE COURT: Okay. Are there any other issues? 

15 MR. CRONHEIM: We had - - there's a different 

16 witness, Melissa Chick ---

17 

18 

19 

THE COURT: Yup. 

MR. CRONHEIM: we were intending on filing a 

motion to exclude a speakerphone conversation. But I 

20 understand the State's not going to delve into that. 

21 

22 

THE COURT: Okay. 

MR. CRONHEIM: We've also -- Mr. Brown just gave me 

23 a little information about one of his witnesses, so I'm 

24 going to need some time, because it's a new piece of 
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1 that that portion of the statement, to the extent it is 

2 

3 

interrogation, is voluntary. So those are just some other 

thoughts I had. But I understand the argument defense 

4 made about the Baillageon issue. 

5 MR. SISTI: Your Honor, with that additional 

6 reasoning, I would just ask the Court to also consider 

7 that when he did assert his right to counsel, when he did 

8 assert at least his request for counsel, we believe that 

9 was based upon the earlier agreement, one; two, part of 

10 the earlier agreement also indicated that he was free to 

11 go any time he wanted, that he was not under arrest. I'm 

12 sure the Court has read the statement, and in the 

13 statement it would indicate that he was told to stay there 

14 after he asserted his request for counsel. And because of 

15 those two factors, we would like to add to the record that 

16 this was contrary to the supreme court's dictates in State 

17 of New Hampshire v. Deitrich, that, in fact, he was being 

18 held at that point in time against his will after he had 

19 been told he was free to leave. And that any further 

20 holding of Mr. Evans was contemplated by the police in aid 

21 of them getting more information. The only reason he 

22 would have been held there would have been for them to 

23 place him in a position where he would ask why he was 

24 there, or to influence him in a Rhode Island v. Innis way 
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1 in asking further questioning. He should have been 

2 allowed to leave immediately, per the agreement that they 

3 had established earlier. 

4 And with regard to the voluntariness, we think that 

5 would be an issue for the jury, and we may be asking the 

6 Court for an instruction on that at the proper time. 

7 THE COURT: Sure. Anything further the State wants 

8 to add to the record? 

9 

10 

MR. BROWN: 

THE COURT: 

No. No, your Honor. 

And the last, I know I've gotten to the 

11 merits, the last issue involves when we -- when we decided 

12 to take up redaction of the particular statement, that's 

13 what we were doing, we were redacting prejudicial 

14 information or irrelevant information. What happened 

15 Friday sort of turned into a suppression issue, which was 

16 

17 

18 

19 

20 

not timely filed or raised. So that was another one of my 

concerns. But I understand that I did address the merits 

of it. So why don't we call in the witness. 

MR. DELKER: Tracey Foley. 

THE COURT: Yes. Good morning. If you could 

21 remain standing for a moment and face Mr. Delker, please. 

22 

23 

24 

MR. DELKER: please raise your right hand. 

L-__________ -----------------------------J 
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1 
A TRACEY FOLEY 

2 was called as a witness, and having been first duly sworn 

3 on oath, was examined and testified as follows: 

4 VOIR DIRE EXAMINATION [By Mr. Delker]: 

5 Q 

6 

7 A 

8 Q 

9 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 

24 

Good morning. 

to the Court? 

Could you please introduce yourself 

I'm Tracey Foley. 

And if you could just spell your name for the 

record? 

T-r-a-c-e-y, F-o-l-e-y. 

Ms. Foley, what do you do for work? 

I work at a computer wholesale company in Wells. 

Do you know Amanda Bortner? 

Yes, I do. 

How do you know her? 

Amanda used to baby-sit for me. 

How long ago was that? 

Approximately five years. 

What was the nature of the -- how many kids do you 

have, first of all? 

Two. 

And how did you first meet Amanda? 

She was waitressing at Shannes Ice Cream Parlor in 

Springvale. 



1 Q 

2 A 

3 

4 Q 

5 A 

6 Q 

7 

8 

9 A 

10 Q 

11 

12 A 

13 Q 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 A 

23 

24 Q 

8 

And how often or how long did she baby-sit for you? 

Probably a couple of times a month for over a year, 

year and a half, two years. 

Was Kassidy born at the time? 

No. 

Okay. And at some point while Amanda was 

babysitting for you, did Amanda become pregnant 

with Kassidy? 

Yes. 

Did she continue to babysit even after Kassidy was 

born? 

Yes. 

What was Kassidy's interaction with your family? 

Kassidy, did she come over when Amanda was 

babysitting? 

Yes, when Kassidy with Amanda and Gabe. 

And Gabe is, just so it's clear, was Amanda's 

boyfriend at the time? 

Yes. 

Now, at some point, did you lose contact with 

Amanda? 

Yes, as far as I knew, she'd moved away with her 

family. 

About how long was that after you had -- she had 
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2 A 

3 Q 

4 A 

5 Q 

6 

7 

8 A 

9 

10 Q 

11 

12 A 

13 

14 

15 Q 

16 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 

started babysitting for you? 

Almost two years, probably. 

And about how old was Kassidy at that time? 

Under a year. Maybe nine months. 

9 

At some point, did you -- at some point in the fall 

of last year, did you reinitiate or have contact 

with Amanda, again? 

I ran into her at the "Y," where my daughter goes 

to daycare. 

Could you explain to the Court what happened when 

you met Amanda that time? 

I went to pick up Chandler at daycare, and Amanda 

was there with Kassidy visiting Melissa Chick, who 

works at the "Y." 

And so Amanda was already there visiting Melissa. 

Did you know Amanda knew Melissa? 

Not at all, no. 

And you said Kassidy was there, as well? 

Yes, playing with Chandler. 

Okay. 

No. 

Was Kassidy in the daycare at the "Y"? 

What did you do that day? 

Chatted for a few minutes, and then Kassidy, and 

Amanda and Melissa all came back to my house for a 
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24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

couple of hours. 

What did you notice about Kassidy's condition at 

that time? 

She had bruising on her face. 

Can you describe it? 

Both of her cheeks and across the bridge of her 

nose. 

10 

How long did you spend together, you, Melissa and 

Amanda spend together that day? 

Couple of hours. 

I don't know if you said this, but do you know what 

day of the week that was? 

It was a Friday. 

Do you know if there was something going on in 

Amanda's life at the time? 

Chad's birthday. 

How do you know that? 

She told me she was going to go shopping the next 

day to get his gifts. 

After Amanda left your house on a Friday, did you 

see her again that weekend? 

The next day, Saturday, she came back to the house. 

And what was the nature of your interaction with 

Amanda that day? 
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21 A 

22 Q 

23 A 

24 Q 

11 

Just visiting. The kids were playing, she wrapped 

Chad's birthday presents there. 

Had you ever met Chad Evans? 

No. 

Have you ever met Chad Evans? 

No. 

Now, did you ask Amanda what happened at the "Y" 

with Kassidy and the bruises? 

Not at the "Y," it was later at my house, yes. 

That afternoon on that Friday? 

Yes, Friday afternoon. 

What did Amanda tell you? 

That Kassidy was jumping on a trampoline, and she 

was going to falloff, and Chad caught her by the 

face, by the head. 

That was her explanation at the time for the 

bruises? 

Yes, it was. 

You said that Amanda came to your house on 

Saturday. What did she do Saturday night? 

She was with me. She stayed the night. 

And she left some time on Sunday? 

Sunday. 

And what was she doing? What were her plans on 
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20 Q 

21 A 

22 Q 

23 A 

24 Q 

12 

Sunday? 

Chad's birthday party. 

And did you -- well, Admanda stayed at your house 

over that weekend. Did you offer to do anything 

for Amanda? 

I offered for her to come stay with me. 

All right. And did she accept your invitation? 

No, she said Kassidy was too young to go to the 

"Y," they had to be at least two. 

didn't take me up on the offer. 

And -- no, she 

You say that you offered for Amanda to stay. Do 

you mean permanently to move in with you? 

Yes. 

How did you find out about -- oh, before I get 

there, did you have contact with Amanda again after 

that Sunday she left your house? 

Telephone conversations. 

Had you made 

Several. 

Had you made plans to see her again in person? 

On a couple of occasions, yes. 

Did she honor those requests? 

No. No. 

How did you find out about Kassidy's death? 
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15 

16 A 

17 Q 

18 

19 A 

20 

21 Q 

22 

23 A 

24 Q 

A newspaper at work the following Monday. 

And did you see Amanda after Kassidy died? 

The following Thursday evening, yes. 

13 

Can you describe for the Court the circumstances of 

that? 

Amanda showed up at my house Thursday evening 

hysterical. And she walked in my door and she 

looked at me crying and said: And you knew and I 

didn't listen. And she hugged me and told me that 

Chad had been arrested. 

Did she say where she had been earlier that 

evening? 

At Chad's house, in Rochester. 

And did she say what she had done? You said 

that was she there when Chad was arrested? 

Yes. 

And did she say what she did after Chad was 

arrested? 

She left. And as far as I know, she came to my 

house. 

And how far is it from your house -- from Rochester 

to your house? 

I'm guessing, 20 minutes, maybe a half an hour. 

And do you know what time of day it was that she 
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22 

23 

24 Q 

showed up at your house? 

It was later in the evening, but I don't know 

exactly what time. 

14 1 

I 

I 
she I You said that when she showed up at your house, 

was hysterical. Can you describe in any more 

detail what her emotional state was? 

She was crying. She was very sporadic in her 

conversation with me; disheveled; her hair was a 

mess; she was chain smoking; almost incoherent 

talking to me, you know. 

Had you ever seen Amanda like that before? 

No. 

And you said that you had a conversation with her. 

What was the -- without getting right now into the 

substance of it, how did that conversation unfold? 

What was the nature of the exchange between you and 

Amanda? 

It was all about Kassidy. 

And what was the tone, or demeanor or atmosphere 

when you and she were talking? 

Very emotional. We were both crying. I tried to 

be a shoulder more than anything else. She was 

crying. 

Were you asking her questions about what had 
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1 happened? 

2 A I didn't question her. Again, I was trying to be a 

3 friend, and she was very emotional. Trying to be 

4 supportive. 

5 Q What was the first thing she said when she came 

6 through the door? 

7 A "And you knew, and I didn't listen." 

8 Q And what else did she tell you that evening? 

9 A That Chad was aggressive, that he would get upset 

10 with Kassidy and grab her by the shirt and put her 

11 in the corner. He would lose his temper. 

12 Q Did she know what would make him lose his temper? 

13 A Kassidy crying, wanting her mother's attention. 

14 Q What was it that -- did she explain at all what was 

E 15 
8 

I 16 • • 

it that made Kassidy cry or why Kassidy would get 

upset? 
~ 
~ 

'" 17 A CD 

~ 
No. 

~ 
18 Q 

~ 

~ 
'" 

You said something about wanting her mother's 
" z 
w 
CL 19 

® 
attention. What that -- I mean, was that the 

« 
:> 20 a: 
fi' 
0 

context in which Kassidy was crying? 
z 
0 
<Il 

21 A a: 
w 

'" :'i 
Possibly. Wanting mommy, trying to get her 

22 attention. 

23 Q And how would the defendant respond when Kassidy 

24 would cry and want her mother's attention like 
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1 that? 

2 A He would be very upset. 

3 Q And what would he do? 

4 A Grab her, put her in the corner. Grab her, throw 

5 her in the corner. There was an instance that she 

6 told me that he threw her on the bed. 

7 Q Did Amanda explain to you how or what the manner in 

8 which the defendant would grab Kassidy and put her 

9 in the corner, throw her in the corner? 

10 A Well, he would be angry for sure. -, 

11 Q Did Amanda say anything to you about the night 

12 before Kassidy died, during that meeting? 

13 A Yes, she told me that Chad had called her at work 

14 to tell her that Kassidy had been hit in the eye 

15 with a baseball, or a softball, or some sort of 

16 ball, and that when she got home, it was late and 

17 she checked on Kassidy, who was sleeping, and there 

18 was a mark around her eye where a ball had hit her. 

19 And she got up late the next morning for work and 

20 had to get Kassidy ready to go; said she was kind 

21 of lethargic, but she thought she was just tired. 

22 Q What did Amanda do with Kassidy the next morning? 

23 A Brought her to the baby-sitter's and went to work. 

24 Q Did Amanda express any concerns during that 
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14 Q 

15 A 

16 

17 

18 Q 

19 

20 A 

21 

22 

23 

24 

conversation or meeting you had with her on 

Thursday about the baby-sitter, Jeffe Marshall? 

No. No. 

17 

Did she express any concerns that the baby-sitter 

had done anything to Kassidy? 

No. 

How did your conversation with Amanda end, or how 

did your evening with Amanda end? 

She stayed with me, and she slept in my daughter, 

Chandler's, room. And maybe it was the mother 

instinct or something, I tucked her in, I kissed 

her on the forehead and said I would be in the next 

room if she needed me. 

What did Amanda say at that time? 

She was crying again and said that all she ever 

wanted was Kassidy to have her own room and have 

nice things, and that she would never have it. 

What was your contact with Amanda after that 

evening? 

I saw her briefly Friday evening when I got home 

from work. It was right before Kassidy's funeral, 

and I saw her for a couple of hours, and I left to 

go away midnight Friday night, and I didn't see her 

again. 



1 Q 

2 A 

3 Q 

4 

5 

6 

7 

A 

Did you have contact with Amanda after that? 

No. 

If Amanda had called you and sought a place to 

stay, how would you have responded? 

I would have given her a key. 

MR. DELKER: Can I have a moment, your Honor? 

THE COURT: Sure. 

18 

8 [Pause in proceedings] 

9 [By Mr. Delker]: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I don't know if I asked you this already, but, 

during -- how long was the conversation that you 

had with Amanda that evening, the Thursday evening, 

I'm sorry, the one she came over after the 

defendant was arrested? 

Before we went to bed? 

Yeah. 

Probably an hour and a half, two hours. 

And what was -- did Amanda's emotional state change 

throughout that time? 

It was a roller coaster. You know, we were both 

very upset, crying, and then trying to talk, and 

crying again. 

And that went on throughout the conversation? 

Yes. 

L-________________________________________________ __ ~ 
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19 

Thank you. No further questions. 

Mr. Cronheim? 

3 A CROSS-EXAMINATION [By Mr. Cronheim] 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 

10 

11 A 

12 Q 

13 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 

23 A 

24 Q 

Good morning. 

Good morning. 

My name's Alan Cronheim. 

Tracey, I want to take you back to October of 2000. 

Okay. 

That was the time that you saw Amanda at the "y." 

That was the first time you'd seen her for more 

than half a year? 

Oh, at least, yes. 

And that, by time, is the weekend of October 13 and 

14, the nights of October 13th and 14th, October 

13th, being a Friday, October 14th being a 

Saturday? 

Possibly. I don't remember the date. 

Okay. If I told you that Chad's birthday was 

October 15th ---

Yes. Absolutely. 

And then the first time you saw Amanda after 

Kassidy's death would have been November 16th, 

which was the Thursday, the following week? 

Yes. 

And she came in and hugged you? 
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A 
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7 A 

8 Q 

9 A 

Which day are we talking about? 

I'm sorry, November 16th. 

Yes. 

20 

And said something to the effect, but you're not 

sure of her exact words -- strike that. 

sure of her exact words, right? 

When she walked into my house? 

Yes. 

I'm positive of her words. 

You're not 

10 [Pause in proceedings - counsel conferring] 

11 

12 

Q 

13 A 

14 Q 

15 A 

16 

17 

Do you recall being interviewed by the police on 

November 7th of what I think would be 2001? 

Yes. 

Have you had a chance to review your interview? 

Yes. 

MR. CRONHEIM: May I approach? 

THE COURT: Yes. 

18 [By Mr. Cronheim] 

19 

20 

Q 

21 A 

22 Q 

23 A 

24 Q 

I'm showing you a copy of that interview, and I'm 

going to page 10 of that interview ---

Okay. 

-- and I'll ask you if I'm reading this correctly. 

Uh-huh. 

"Amanda walked in my kitchen door, cried, and 
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1 hugged me and said: And you knew, and I didn't 

2 listen. That kind of thing. We both cried." 

3 A Yes. 

4 Q So here you indicated that the two of you hugged 

5 and then she made her statement, correct? 

6 A No. 

7 Q Sorry. 

8 MR. CRONHEIM: May we approach? 

9 THE COURT: Sure. 

10 [By Mr. Sisti]: 

11 Q "Amanda walked in my kitchen door ---

12 A Yes. 

13 Q -- cried and hugged me and said 'And you knew, and 

14 I didn't listen. III Is that the correct reading of 

15 your statement? 

16 A Yes, that's what it says. 

17 Q So today you're saying that she made the statement 

18 first and then you hugged? 

19 A Yes. 

20 Q And you indicated that -- well, you had spoken with 

21 Amanda about the circumstances with Chad in your 

22 conversations with her in October of 2000? 

23 A Yes. 

24 Q And you'd expressed concerns to her at that time 
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15 A 
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18 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

about Chad? 

Yes, I had. 

22 

And so when Amanda made that statement to you, you 

indicated to the police that you felt vindication? 

Yes. Yeah. 

At least that's how you took it? 

That's how I interpreted that, yes. 

Okay. So some of this is subject to your 

interpretation, correct? 

Yes, she said it to me, yes. 

Okay. And you were interpreting her words? 

Yes. 

Now, when she came to your house, and now I'm 

talking about November 16th --

Okay. 

the way you were interpreting it, it was based 

on the conversations that you had with her in 

October? 

Prior, yes. 

And the circumstances of Kassidy's death? 

Yes. 

And the circumstances of Chad's arrest? 

Yes. 

And the circumstances of what she learned from law 
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7 Q 
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9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 A 

24 Q 

enforcement during the intervening week between 

November 9 and November 16? 

I know nothing of that, so I don't 

Okay. Well, at the very least it was law 

enforcement that arrested Chad, correct? 

Yes. Yes. Correct. 

23 

So, there's some level of information that's being 

provided to 

Right. 

-- Amanda. 

Okay. 

Fair enough? 

Yes. Yes. 

Okay. So I mean if the police had arrested someone 

else, she wouldn't have been ---

Right. 

-- no need to tell you that, correct? 

Right. Right. 

So we're combining information from October --

Yes. 

-- with information of Kassidy's death, with 

information from law enforcement, correct? 

Correct. 

Now, in that November 16th conversation, I think 
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24 

you just indicated it may have lasted an hour and a 

half. Had you previously indicated at some point 

it might have been as much as two hours? 

Yes. 

There were times when there were breaks for her 

going to the bathroom? 

Possibly. 

And you spoke with her about many things during 

this hour-and-a-half-to-two-hour conversation? 

Yes. 

You talked with her about some future plans, what 

she was going to be doing? 

Possibly. 

You talked with her about your future plans, that 

you were going to be leaving on a trip? 

Yes. 

You talked with her about Kassidy? 

Yes. 

And you talked with her about living with Chad? 

Yes. 

And she sort of narrated a range of events, times 

Chad was with Kassidy? 

Yes. 

And she narrated times that she and Chad had been 
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10 

A 

Q 

A 

Q 

together? 

Yes. 

25 

And you said it was a big thing for her to come to 

your house? 

I felt that way. 

So she really needed to think through the decision 

to come to your house under the circumstances of 

your October contact? 

MR. DELKER: Objection. Speculation. 

THE COURT: Sustained. 

11 [By Mr. Cronheim] 

12 Q Amanda knew what you thought about Chad? 

13 A Yes. 

14 Q She knew what she was doing coming to your house? 

15 MR. DELKER: Objection. Speculation. 

16 THE COURT: Overruled. You can answer. 

17 THE WITNESS: I would assume. 

18 [By Mr. Cronheim] : 

19 Q And it's only logical that she knew she'd be 

20 talking with you about the circumstances with 

21 Kassidy and her death? 

22 A Yes. 

23 Q And knew that you would have, as a friend, views 

24 that you would express about those circumstances, 

L-_____________________________________________ . _____________________ ~ 
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too? 

I was a shoulder, yes. 

MR. CRONHEIM: May I have a minute? 

THE COURT: Sure. 

5 [Pause in proceedings] . 

6 

7 

8 

MR. CRONHEIM: Thank you. I have nothing further. 

THE COURT: Okay. Anything further, Mr. Delker? 

MR. DELKER: Just one or two questions. 

9 A REDIRECT EXAMINATION [By Mr. Delker]: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

you. 

You describe -- what was the nature of the flow of 

information coming from Amanda that evening? Was 

it a chronological story? 

Very cryptic. 

Was it -- did it all come sort of in one flow, or 

can you just be a little more specific? 

No, it was very hard to have a conversation with 

her that evening. 

emotional state. 

She was in a highly agitated, 

It wasn't a conversation, you 

know, it was bits and pieces. It was ---

MR. DELKER: No further -- nothing further. Thank 

THE COURT: Okay. Thank you, very much, ma'am. 

You can step down for the time being. We'll be with you 

24 shortly. 
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THE COURT: 

THE MONITOR: 

27 

Just one question. 

Oh, I'm sorry. 

Could you tell me what your 

4 daughter's name is, please? 

5 THE WITNESS: Chandler. C-h-a-n-d-l-e-r. 

6 [Witness excused] 

7 

8 

9 

10 

11 

MR. BROWN: Make a brief argument, your Honor? 

THE COURT: Okay. 

MR. BROWN: We've set out our position on these 

statements in our pleading. Our position is that it's 

clear what Amanda Bortner said to Tracey Foley that 

12 night at Ms. Foley's house, they qualify as excited 

13 

14 

15 

utterances. The startling event here was the arrest of 

the defendant. This was an unannounced, startling event 

which Amanda Bortner witnessed. And this is in the 

16 backdrop of the whole situation where Kassidy had died a 

17 

18 

week earlier. Her funeral was set for the following 

Saturday. Clearly, you know, with these surrounding 

19 circumstances, this event qualifies as a startling event. 

20 The testimony this morning shows that she was clearly 

21 under the stress of this event, excitement caused by this 

22 event. It was a roller coaster of emotions that Amanda 

23 Bortner laid out to Ms. Foley, and it lasted throughout 

24 the conversation. 
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1 The fact that she drove from Rochester to 

2 Springvale, Maine, is no obstacle for the Court finding 

3 

4 

5 

that she was still under the stress. 

that we didn't cite in our pleading. 

I point to a case 

It's the case of 

Simpson v. Wal-Mart. It's a 1999 case, 144 NH 571. In 

6 that case, a person slipped and fell at a Sam's Club 

7 Warehouse. In that case, the person got into her car and 

8 drove approximately 10 minutes to her friend's house where 

9 she made what the Court found were excited utterances to 

10 the friend. It's quite analogous where Amanda Bortner 

11 also made a short car ride to a friend's house and made 

12 these excited utterances. So we ask that you rule that 

13 all of her statements to Tracey Foley be admitted. 

14 

15 

16 

THE COURT: Mr. Chronheim? 

MR. CRONHEIM: Thank you, judge. I think that 

there are two separate issues. One, is the comments when 

17 Amanda comes through the door, which is opinion testimony, 

18 and, in our view, ought to be excluded as that. And I'll 

19 focus on that one, first. 

20 I think that the excited-utterance portion sort of 

21 follows that, and so I think that there are two distinct 

22 

23 

analyses for the circumstances of the conversation. 

think that it's not the whole purpose of having an 

24 excited utterance come in is that it isn't somehow 

I 
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1 reliable, and, so, therefore, that there is hearsay --

2 that is hearsay under traditional analysis. It is still 

3 permitted in because of its reliability. 

4 In terms of the first response, the "you knew" or 

5 whatever that is, that's a product of the police choice to 

6 arrest. And I would say that this is consistent with the 

7 police view of the case from November 9 and telling Amanda 

8 

9 

10 

11 

12 

13 

that Chad was guilty. I'll refer to Amanda's second 

statement, which is November 9. This interview started at 

6:55, so Kassidy had died perhaps six hours earlier. And 

this is the police commentary. Angela Blodgett. "I think 

you know that he killed your daughter. He beat her to 

death." And, you know, that we dispute, obviously, that 

14 conclusion. 

15 But the next week, there are consistent 

16 circumstances, both in the November 12 interview with 

17 Amanda, and the November 16 interview with Amanda where 

18 the police are telling her that Chad is responsible for 

19 the death. There is -- there are any number of references 

20 in the discovery to the police effort to keep her away 

21 from Chad. The November 16 interview, and to my memory, 

22 November 12 interview, the police raise with her a 

23 possibility of her going to a safe house. There's a 

24 witness who's to testify today who the detectives told, to 
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1 my memory on November 10, get Amanda away from Chad. 

2 So when she finally comes to speak to Tracey Foley 

3 on November 16, a week later, this is the product of what 

4 the police have been telling her for more than a week; the 

5 product of how she's been dealt with by the police; the 

6 fact that the police have arrested Chad, which is an 

obvious conclusion of his guilt. And so that she says 7 

8 "you knew" is a statement that Chad's guilty. And that is 

9 the product of all of the information that I've just 

10 referenced, and simply not a statement of belief. It's 

11 subject to interpretation, as Tracey Foley candidly 

12 

13 

acknowledged. It is far more prejudicial than probative. 

It is speculative. It is opinion. It is not trustworthy. 

14 It is the product of the police interrogation and 

15 manipulation of her. So on that ground, we would ask that 

16 that portion of the statement be excluded. 

17 Distinct from that original response, there is 

18 then, as Tracey Foley again candidly acknowledges, a 

19 narrative. Is it jumpy? Sure. Is it chronological? No. 

20 How many of us sit down to talk about events and 

21 necessarily do it in a chronological way. Frankly, I 

22 can't even think of a police interview in this case that 

23 is done in chronological order. So that it's jumpy, or 

24 that there is emotion doesn't take it away from what 
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1 Tracey Foley acknowledged to be true, a narrative of the 

2 time that Amanda was with Kassidy, a narrative of the time 

3 that she was with Chad. And narratives are not excited 

4 utterances. 

5 And that the State, I think, cited State v. 

6 Bonalumi 127 NH 485, 1985 case. And they said that the 

7 precise amount of times -- page 48 -- that may elapse 

8 before a statement loses it spontaneity as an excited 

9 utterance, evoked by a startling event becomes a mere 

10 narrative, cannot be established by any absolute rule of 

11 law. So the Court is left with the discretion. But this 

12 is not a circumstance where there are -- you know, an hour 

13 and a half, two hours of spontaneous comments. I have 

14 never heard of a case which talks about a two-hour 

15 conversation being an excited utterance. It is most 

16 typically a phrase, a statement, a paragraph that is a 

17 response to a particular event. Now, here we don't even 

18 have a circumstance where they're particularly discussing 

19 the arrest, which is the supposed startling event. It's, 

20 instead, talking about Kassidy's death and any number of 

21 other circumstances. 

22 Now, if the Court allows in this statement, 

23 functionally what it does is permits any emotional 

statement to come into evidence, regardless of when the 24 I 

J L-______________________________________________ ___ 
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time lS, because the person lS emotional. This lS not an 

excited utterance. This is simply an emotional response 

to a tragedy. So if in two more weeks she saw somebody 

4 who she hadn't seen from Kassidy's death and again had a 

5 conversation, that narrative comes in, that's not what an 

6 

7 

8 

9 

excited utterance is all about. The issue is Kassidy's 

death, which creates the emotion. Kassidy's death was a 

week prior. It makes sense that people who have known 

each other for five years might well be emotional. But it 

10 doesn't give the kind of reliability to the statement that 

11 is required for it to get around two hearsay rules. The 

12 State wants to get this in, understandable, because it is 

13 damaging information to Chad's case; but that's not a 

14 reason to stretch the Rules of Evidence. It would be, I 

15 think, unfair interpretation of the rule, and we're asking 

16 that it be excluded. 

17 

18 

19 

THE COURT: Mr. Brown? 

MR. BROWN: As far as part one of Mr. Cronheim's 

argument, it's just rank speculation to for the defense 

20 to say that those opening statements of "you knew, and I 

21 didn't listen" were the product of police coercion and 

22 manipulation. The fact is, she had seen Tracey Foley a 

23 few weeks before, and Tracey Foley had seen bruising 

24 across Kassidy's face. And Amanda came in and said, "you 
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1 knew, and I didn't listen" and then went on to talk about 

2 the assaults. The throwing her into the corner. Throwing 

3 her onto the bed. She's not -- she didn't talk about the 

4 murder. She didn't provide any information about the 

5 homicide itself, she talked about the abuse of Kassidy. 

6 And we know now, after Amanda testified last week, that 

7 this was, in fact, reliable information because she 

8 testified consistently last week, under oath, to this very 

9 same material. We again ask you to admit the entire 

10 statement. 

11 THE COURT: Okay. I'm going to take a couple of 

12 minutes and give it some thought, and I'll be back out 

13 with my decision and then we'll bring the jury in. Are 

14 there other issues we need to take up before we bring the 

15 jury in? 

16 MR. CRONHEIM: There isn't, judge, but I've just 

17 been given some new information about one of -- I think 

18 it's the State's second witness. 

19 THE COURT: Okay. 

20 MR. CRONHEIM: And so I'd just like to take a 

21 little time to review some ---

22 THE COURT: If I give you 10 minutes, or so, is 

23 that enough time? 

24 MR. CRONHEIM: I will try very hard. 
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1 THE COURT: Okay. If it's not, then we can take 

2 another break after some testimony. 

3 THE BAILIFF: All rise, please. 

4 [Recess]. 

5 THE COURT: Are you ready? Okay. Based on the 

6 testimony I just heard, I am going to grant the State's 

7 request to introduce the statement of Tracey Foley as an 

8 excited utterance. And my ruling applies to the entire 

9 statement. First of all, I find that the startling event 

10 in this particular case was the arrest of Mr. Evans for -
i 

11 the death of Amanda Bortner's daughter. There can be more 

12 than one startling event for a person, and, in this 

13 particular case, the startling event had to do with Mr. 

14 Evans' arrest. It was clear from Amanda Bortner's 

15 testimony that she loves Mr. Evans, that she misses him, 

16 that she's connected to him. So it's no surprise that she 

17 would exhibit emotion and distress over the arrest of Mr. 

18 Evans for the death of her child. So in this case, the 

19 example -- this case is distinguishable from the example 

20 provided by the defense where a witness may, two weeks 

21 after a particular event, provide a narrative to a 

22 witness. In this case it was about 20 minutes or a half 

23 an hour after the arrest when Amanda Bortner showed up at 

24 Ms. Foley's home in her extremely emotional state. In Ms. 
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1 Foley's words, it is clear that Amanda Bortner was acting 

2 

3 

4 

5 

6 

7 

under the stress of the startling event. She was crying. 

She was hysterical. It was difficult for the witness to 

talk to Amanda. She was speaking in bits and pieces. She 

was chain smoking. She was incoherent and disheveled. 

Defense counsel argues that this statement over a 

two-hour period was a narrative. That was the word 

8 defense counsel used when questioning the witness. 

9 However, the witness was clear about the manner in which 

10 

11 

the statement was made to her. And I think there are 

there are two meanings of the word "narrative." One, 

12 under the case law, suggests that a mere narrative may not 

13 be introduced because it does not have the indicia of 

14 spontaneity. In this case, the statement made was a 

15 narrative only in the sense that it was not interrupted 

16 with questions by the witness. It was basically Amanda 

17 Bortner thinking out loud under the stress of the 

18 startling event of the arrest. 

19 And I agree with the defense that at times -- there 

20 are times that when a statement is so long that it loses 

21 

22 

it spontaneity. In this particular case, I don't find 

that to be true under these facts. According to the 

23 witness, Amanda was emotional the entire time she was 

24 speaking. She was hysterical. She was having difficultly 
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1 speaking. So the duration of this particular statement 

2 did not -- does not defeat its spontaneity. 

3 Finally, the defense argument that the first 

4 statement made was opinion, and opinion evidence is 

5 inadmissible for that reason. The Court does not find 

6 convincing this witness testified that Amanda told her 

7 that -- I'm sorry. This witness testified that she told 

8 Amanda about her concerns over Chad, and it's clear that 

9 from this witness's testimony, that Amanda was aware of 

10 this witness' concerns, and was responding to that in the 

11 context of her excited utterance at the time she made the 

12 statement. 

13 So for those reasons, the entire statement will be 

14 admissible. And the jury's ready to come into the 

15 courtroom, if the parties are ready. Mr. Cronheim, did 

16 you have enough time to explore the second issue? If not, 

17 I'll give you more time. 

18 MR. CRONHEIM: I do as regard to the other --

19 Melissa Chick. Yes. 

20 THE COURT: You do need ---

21 MR. CRONHEIM: I may need to rethink now on your 

22 unanticipated ruling 

23 THE COURT: Okay. 

24 MR. CRONHEIM: in regard to Ms. Foley. 

i 

I 
I 

I 
I 
i 

I 
I 
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I THE COURT: Okay. All right. Why don't we get the 

2 jury in now, please. 

3 [Pause in proceedings - waiting for jury]. 

4 [Jury enters at 9:53:32 A.M.]. 

5 

6 

7 

THE BAILIFF: You may be seated. 

THE COURT: Good morning, again, ladies and 

gentlemen. Nice to see you here today. First of all, let 

8 me tell you, I've asked them already to turn the heat up, 

9 so hopefully it will warm up a bit in here. Second of 

10 all, I want to thank you again for being patient this 

11 morning while we got a few things taken care of. And, 

12 finally, I'm going to ask you the same question I've asked 

13 you every morning: Has anything come up for any of the 

14 members of the jury, including having read or heard 

15 anything about this case, which has caused you to believe 

16 you cannot sit and hear the evidence in this case fairly 

17 and impartially? 

18 

19 

20 

Okay. Thank you, very much. Attorney Brown. 

MR. BROWN: The State calls Heather Hamilton. 

THE COURT: Okay. Good morning. Please remain 

21 standing, and face Attorney Brown, please. 

22 

23 

24 

MR. BROWN: Raise your right hand, please. 

L-_______________ . ______ ._ 
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1 
A HEATHER HAMILTON 

2 was called as a witness, and having been first duly sworn 

3 on oath, was examined and testified as follows: 

4 THE COURT: Have a seat. 

5 DIRECT EXAMINATION [By Mr. Brown] 

6 

7 

Q Please be seated. 

THE COURT: Pull your chair forward just a bit so 

8 we can make sure you're speaking right into the 

9 microphone. Thank you. 

10 [By Mr. Brown]: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Can you tell us your name, spelling your last name, 

please? 

Heather Hamilton, H-a-m-i-l-t-o-n. 

Where do you live? 

I live in Eliot, Maine. 

And what do you do for work? 

I work at Perfume Mania, in the Kittery Outlet. 

I take it Perfume Mania is a perfume store? 

Yes, it is. 

How long have you worked there? 

I've worked there for over three years. 

What is your present position there? 

I'm the store manager. 

What do you do as store manager? 
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21 
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23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Besides selling, I ensure that the rules and 

regulations of the store are followed. 

How big a staff do you have? 

This is our Christmas season and, right now, I 

have, I believe, 11, and that's the most I ever 

have. 

Do you know Jennifer Conley? 

Yes, I do. 

Who is Jennifer Conley? 

She is my assistant manager at Perfume Mania. 

How long have you worked with her? 
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Since August of 2000, she's been with the company. 

Do you know Chad Evans? 

Yes, I do. 

How many times have you met him? 

Only once. 

When was that? 

It was the end of August, I believe. 

2000? 

Yes. 

How did you meet him in August of 2000? 

He had come in work to visit with Jennifer. 

Did -- did you learn his relationship with 

Jennifer? 
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Yeah, she had said, after he had left, she had 

mentioned that he was her sister's boyfriend. 

Okay. And at that point, had you met Jennifer's 

sister? 

No, I had not. 

After the defendant came into the store that day, 

did you end up meeting Amanda Bortner? 

Yes. 

How did that happen? 

A few weeks later, she had come into the store to 

visit with Jennifer, also. 

Do you know what Amanda's work situation was? 

She was getting a job at the time at Old Navy, 

which is another store right down the street. 

And when she started to come in to see Jennifer, do 

you know if she was working there? 

I believe she was applying for the job the first 

time that I had met her. 

How many times when you were working did Amanda 

Bortner come into the store? 

When I was working, I saw her a total of four 

times. 

Did you end up meeting her daughter? 

I did, yes. 
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24 A 

Which visit was it that you met her daughter, 

Kassidy? 

It was the third visit. 
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Do you know when that was, the month that may have 

been? 

That was October, 2000. 

And tell us, how did you meet her daughter? 

Amanda had brought her in and, you know, whenever I 

see a little baby, I'm like, who is that? And I 

was told that that was her daughter. 

Can you describe her daughter? 

Yes. 

Was it Kassidy? 

Was she being -- was she walking or ---

Yeah, she was being held on Amanda's hip. At no 

time was she ever put down in the store, although 

they were in the store for probably about 15 

minutes. It was one of the shorter visits. 

How was Kassidy behaving? 

She was kind of quiet. I don't remember her ever 

saying any words. I just remember her a little bit 

fussy, kind of pointing at things, and a little bit 

whiny. 

How close did you get to Kassidy? 

As close as I am to this lady right here. 
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21 
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23 Q 

24 A 

What did you notice about her? 

She had bruises on her face. 

How quickly did you notice that? 
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I had noticed it when Amanda was introducing me to 

her daughter, but I didn't realize that they were 

bruises, at first. 

What did you think they were? 

I just thought that maybe she had been playing in a 

sandbox or outside and it might have been dirt, 

because her hair was a little bit messy at the 

time, too, so it looked like she had been playing. 

When you got closer, what did you notice? 

I did notice that they were bruises. 

Can you describe the bruises you saw? 

Yes. They were brown and tan, and they were 

oval-shaped, and there were five of them. 

Where were they? 

They were all on her face. One of them was on her 

cheek, and that was the darkest one. And a few 

were on her forehead over here. I believe it was 

this right side. And I think the lowest one 

was -- were on her cheek. 

Now, you pointed to both your cheeks. 

Well, what I -- what I noticed, a thumb print was 
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on the left cheek, and then the fingers were on the 

right side. 

Did you see any kind of pattern on her face? 

Yes, it looked like a hand print. 

Why do you say that? 

I was also told that it was a hand print mark by 

Amanda, because I asked -- when I noticed that 

there were bruises, I asked her, you know, oh, what 

happened to her? 

What did Amanda tell you? 

She was told -- excuse me, I was told that the baby 

had been jumping on the trampoline and when she 

went to falloff, that Chad was babysitting, and he 

ran and had to catch her by her face. 

Was it Amanda who told you this? 

Yes, it was. 

What was Amanda's demeanor when she told you this? 

She was giggling. She was trying to play it up as 

a funny -- a funny thing that happened. 

Did you ever see Kassidy after that day? 

Never again. 

Now, I want to ask you about November the 9th, 

2000. 

Yeah. 
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Was that a work day for you? 

Yes, it was. 

Do you recall what your work shift was? 

On the 9th, I worked one to nine. 

One P.M. to nine P.M.? 

Yes. 

Do you know if Jennifer worked that day? 

Yes, she did. She was the opener. She was 

scheduled for nine to four. 

Was she at work when you got there that day? 

Yes, she was. 
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Did Jennifer work her whole shift on November 9th? 

No, she didn't. 

What happened? 

She had received a few phone calls, and one of them 

being her mother, and her mother had said that 

Kassidy had died. And she had left work. 

How was Jennifer's behavior when she left that day 

after her mother called? 

She was very frantic. Very upset. Crying. I 

offered to close the store and drive her somewhere, 

because I didn't think she should be driving. 

MR. BROWN: 

THE COURT: 

May I have a moment, your Honor? 

Sure. 
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1 [Pause In proceedings] . 

2 MR. BROWN: Thank you, Heather. No other 

3 questions. 

4 THE COURT: Mr. Cronheim. 

5 A CROSS-EXAMINATION [By Mr. Cronheim] 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Good morning. 

Hi. 

You worked with Jen Conley for more than a year, is 

that right? 

Yes. 

And you've talked about this case with her, I 

presume? 

A little bit, yeah. 

And you know that she lives with Jeffe Marshall? 

Yes, I do. 

You don't know Chad ln particular? 

Just from the one-time meeting. 

And your contact with Amanda was limited to the 

handful of times, I think you said four, that you 

recall, the times that she visited Jen at Perfume 

Mania? 

Yes. 

Now, one visit, the third one that you recall, that 

was the time that you saw Kassidy and Kassidy had 
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1 some bruising? 

2 A Yes. 

3 Q And you know that to be In the timeframe of 

4 October? 

5 A Yes. 

6 Q Could have been the middle of October, but you 

7 don't have a particular date in mind? 

8 A I don't remember, exactly. I would guess that it 

9 was towards the beginning of October, only because 

10 I remember it was very shortly after my own 

11 birthday, and that is the end of September, the 

12 28th. So I remember it being in the beginning of 

13 October. 

14 Q But you don't have a timeframe In particular ---

15 A I can't say exactly, no. 

16 Q Okay. But you know it to be at least more than a 

17 week before Kassidy's death? 

18 A Oh, yes. I would say a few weeks. 

19 Q And I take it -- strike it. Now, I understand you 

20 saw Jen on November 9 of 2000. 

21 A Yes, I did. 

22 Q That was a regular workday for you? 

23 A Yes, it was. 

24 Q And a regular workday for her? In terms of the 
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plan, she was to work nine to four? 

Yes, she was going to work nine to four, yes. 

And you were aware that she received a number of 

phone calls that morning? 
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It would be that morning. It would be when I came 

in at one. I remember her getting a total of three 

phone calls. 

You know that she indicated that she received phone 

calls from Jeffe Marshall? 

She didn't indicate that. I had answered the phone 

once, and it was actually, I'd answered the 

phone twice, and it was Jeffe. 

Okay. I take it after you answered the phone, you 

gave the receiver to Jen? 

Yes. 

So you know that she spoke to Jeffe at least on two 

occasions? 

Actually, what happened was on the first occasion 

that he had called, he did speak with Jen. But on 

the second occasion that he called, I believe he 

was calling from a cell phone, because he asked for 

Jen, and I went to get her, and by the time she got 

to the phone, he was gone. 

If she narrated that she'd spoken with Jeffe twice 
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from Perfume Mania on that day, you wouldn't 

dispute that, would you? 

She never said that to me, no. 
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But you don't have any information that contradicts 

what Jen's testified to? 

I would say no. 

Okay. And when you arrived at work, did you get to 

work a little bit before one when your shift 

starts? 

No, I got there right at one. 

And you knew that there was some conversations with 

Jeffe, but Jen went back to work after the 

conversations with Jeffe? 

Yes, we were very busy. 

work, so yes. 

It was just her and I at 

She wasn't in a panic at that point after her last 

phone call with Jeffe? 

back to work? 

She wasn't in a panic, went 

Right. She wasn't panicked, but you could tell she 

was nervous. 

And you had a conversation with Jen, at which time 

she said that she'd seen Kassidy that morning? 

Yes. 

She said that Kassidy was tired? 
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1 MR. BROWN: Objection. 

2 THE COURT: Can I see counsel, please? 

3 [The following is a discussion at the bench] . 

4 THE COURT: What's the basis? 

5 MR. BROWN: Hearsay. 

6 THE COURT: Is it inconsistent? 

7 MR. CRONHEIM: I'm now going to go to Jen not 

8 reacting with panic to either having talked about Kassidy 

9 that morning or having had the conversations with Jeffe. 

10 THE COURT: You're not going to get into any more 

11 hearsay. 

12 MR. CRONHEIM: No. 

13 THE COURT: All right. 

14 [End bench conference] . 

15 MR. BROWN: Thank you. 

16 [By Mr. Cronheim] 

17 Q So you had the conversation with Jen where she 

18 indicated to you that Kassidy was tired? 

19 A She said that she was tired when she arrived, yes. 

20 Q And you know that Jen spoke at least once, an 

21 undetermined number of times, I suppose, from your 

one 

perspective, but you know that she spoke with Jeffe ' 

I 

I 

\ 

22 

23 Marshall that day before one o'clock? 

I don't know if she spoke with him before A 24 
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o'clock. I know that she spoke to him after one 

o'clock when I had answered the phone. 

And, again, Jen was not in a panic, and because it 

was so busy at work, she just went back to work? 

Yes. 

MR. CRONHEIM: Thank you. 

THE COURT: 

MR. BROWN: 

THE COURT: 

Anything further, Attorney Brown? 

No redirect, your Honor. 

Okay. Thank you, very much. You may 

10 step down. 

11 

12 

13 Brown? 

14 

15 

THE WITNESS: 

THE COURT: 

MR. BROWN: 

THE COURT: 

Thank you. 

All set. You may be excused. Attorney 

State next calls Melissa Chick. 

Okay. Good morning. Just remain 

16 standing and face Attorney Brown, please, and raise your 

17 right hand. 

18 A MELISSA CHICK 

19 was called as a witness, and having been first duly sworn 

20 on oath, was examined and testified as follows: 

21 DIRECT EXAMINATION [By Mr. Brown] 

22 Q Please be seated. Please introduce yourself. 

23 A My name is Melissa Chick. 

24 Q How do you spell your last name? 
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Q 

A 

Q 

C-h-i-c-k. 

Where do you live? 

Springvale, Maine. 

How long have you lived in Springvale? 

Since I can remember. 

How old are you? 

Twenty-one. 

What do you do for work? 

Child care. 

Where do you work? 

At the Sanford/Springvale YMCA. 

Sanford/Springvale "Y?" 

Yes. 

Okay. What are your job duties there? 
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I watch five-year-olds in the morning, and then I 

watch preschoolers after they go off to school. 

When did you start at the Springvale "Y?" 

September 10th of 2000. 

Do you know Amanda Bortner? 

Yes, I do. 

How do you know her? 

She's been my best 

seventh grade. 

she was my best friend since 

How has your relationship been with her since 
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seventh grade? 

It's been an on and off relationship. We have, you 

know, confrontation for a little while, and we'd 

not be friends, and then we'd be friends, again. 

Were you aware that Amanda became pregnant? 

you aware when that happened? 

Yes, I was. 

Were 

How close did you remain with her when you learned 

that? 

Well, when I found out she was pregnant, we kind of 

lost contact for a while. 

Is there a time when you became closer with Amanda, 

again? 

Yes. I learned that I was going through cervical 

cancer, and she was the first person I thought of 

to go to. And we became friends in January. 

January of what year? 

2000. 

So did Amanda have Kassidy at that time in January 

of 2000? 

Well, she was living with her parents at the time 

in Springvale, and Kassidy was living with them, 

also. 

I'm sorry, I didn't hear your last answer. Can you 
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1 

2 A Amanda and Kassidy both were living with her 

3 parents, ln Sprinvale. 

4 Q That was in early 2000? 

5 A Uh-huh. 

6 THE COURT: You have to say yes or no. 

7 THE WITNESS: Yes. 

8 THE COURT: Thanks. 

9 [By Mr. Brown]: 

10 Q At that time, in early 2000, how often would you 

11 see Amanda and Kassidy? 

12 A About two -- two times a week, maybe, maybe three. 

13 Every once in a while. 

14 Q What were your observations of Kassidy at that 

15 time? 

16 A She was very spunky. Just a typical one-year-old, 

17 you know, just running around, having fun, getting 

18 into everything. 

19 Q Did you have any concerns about her, health-wise, 

20 at that time? 

21 A No, not at all. 

22 Q What about development-wise? 

23 A No. 

24 Q Did you stay close with Amanda and Kassidy through 
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2000? 

Yeah, we got closer during March. She would come 

over more often. 

On average, how often would you see them in the 

spring going into the summer? 

About three to four times a week. 

Do you know Chad Evans? 

Yes, I do. 

How did you -- how did you meet him? 

Through Amanda. 

What happened with Amanda and the defendant? 

Excuse me? 

What happened with them, did they develop a 

relationship? 

Yes, they did. 

Do you know when their relationship began? 

It was probably maybe four months after Amanda and 

me started becoming friends again of January. 

Were you still having contact with Amanda after she 

started dating the defendant? 

Yes. 

Can you tell us her living arrangement once her 

relationship began with the defendant? 

Her parents had moved to Auburn, and Amanda was 

I 

I 
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1 Just stare at them all the time. She didn't move. 

2 Q Was her behavior different with woman than that? 

3 A Well, she got along better with -- I didn't see her 

4 around many women. When I would see Kassidy, it 

5 would be just me and Amanda. So, she - - she was 

6 normal, but very quiet. 

7 Q How active was she? 

8 A She wasn't very active. 

9 Q When you spent time with her, what would Kassidy 

10 typically do? 

11 A She just -- she didn't do much at all. She just --

12 I'd give her some toys, and she'd just sit there. 

13 And if you tired to play with her, she'll play with 

14 you a little bit, but she's just very quiet. Very 

15 shy. 

16 Q How did this compare with when you knew her at the 

17 beginning of 2000? 

18 A She wasn't the same person. 

19 
® 

Q Did you ever babysit for Kassidy? 

20 A One time, I did. 

21 Q I'm going to get to that. But you mentioned 

22 

23 

24 A 

I 
I 

I 

bruises. What -- did you notice bruises on 

Kassidy? 

Yes, I did. 
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1 back and forth to Chad's house, and her parent's 

2 house, and Kassidy was staying with her parents at 

3 the time. 

4 Q Was there a time when Amanda began spending more 

5 time in a certain location? 

6 A Yeah, she spent more time at Chad's house with 

7 Kassidy at the time. 

8 Q Where did -- where did the defendant live? 

9 A In Rochester, New Hampshire. 

10 Q Can you describe Kassidy's demeanor? Did you see 

11 anything change in her demeanor after Amanda met 

12 Chad? 

13 A Yeah, she became very quiet and drawn back. 

14 Q When did you start noticing that, Melissa? 

§ 15 A She -- with her relationship with Chad, she -- it 
u 
ru 
~ 

0 16 ~ 

• • was probably about three -- three months into the 
~ 
m 
ro 

17 w 

~ 
relationship, maybe four, four months into the 

0 
0 ro 

18 ~ 

~ relationship. 
< 
~ 

~ 19 Q 
® What did you see in Kassidy? 
< 
~ 20 A ~ 

~ She -- she had bruises on her face. Very quiet. 

21 Didn't -- didn't act like a normal -- normal 

22 one-year-old. 

23 Q How would she interact with men? 

24 A She didn't. She just would stare at them. Shock. 
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When did that start? 

Probably three or four months into -- into her 

relationship with Chad. 

Do you know what time of year it was? 

2000. Yeah, 2000. 

Can you say what month or what season it was? 

It was about springtime. 

So you said she began dating Chad three to four 

months after January. 

Yes. 

When did you first start seeing bruises? 

I can't really recall. 

Where would you see bruises on Kassidy? 

On her face, little bit on her arms, and her legs. 

Was there a time that she stayed overnight with 

you? 

Yes. 

Why did she stay overnight with you? 

Chad and Amanda were supposed to go out that night, 

and they said that they needed some time together 

alone, you know, without the kids, so I told her 

that I would babysit for her so that she could have 

some time with him. 

Do you know when that was? 
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1 A That was the beginning of September. 

2 Q How do you know it was the beginning of September? 

3 A Because I wasn't working at the time. 

4 Q You told us you began September 8th or lOth? 

5 A It was September 8th or 10th. 

6 Q So it was before that? 

7 A Uh-huh. 

8 THE COURT: You have to say yes or no. 

9 THE WITNESS: Yes. 

10 THE COURT: Thanks. 

11 [By Mr. Brown]: 

12 Q What did you do for Kassidy that night when you 

13 baby-sat for her? 

14 A I gave her a bath. 

15 Q When you gave her a bath, what did you notice? 

16 A I noticed some bruises on her -- her bottom area 

17 and her abdomen area, and her lower legs -- her 

18 upper legs, excuse me. 

19 Q Obviously, her clothes were off? 

20 A Yes, I was giving her a bath. 

21 Q Can you, in as much detail as you can, describe the 

22 bruises you saw? 

23 A She had one on her bottom area. That was like the 

24 size of maybe a half dollar. It was kind of old. 
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1 And one on her abdomen area. That was kind of old, 

2 too. And on her leg area, it was probably like an 

3 inch by two inch. 

4 Q What color -- what color were these bruises? 

5 A They were old. The one on her bottom area looked 

6 kind of new. The other ones looked yellowish, old. 

7 Q Other than the ones you just described, did she 

8 have any other bruises on her that day or that 

9 night? 

10 A Yeah, she had them on her face, allover her face. 

11 Q Can you describe them? 

12 A It looked as if somebody had grabbed her by her 

13 face. There was three -- three on one side of her 

14 cheek, and one on her jaw area. 

15 Q Anywhere else? 

16 A She had some on her forehead and her nose, and, 

17 also, her ear. 

18 Q What was your when you saw this, what was your 

® 
19 reaction? 

'" ::; 
20 A a: 

~ 
I sat her in the tub and I just looked at her and I 

0 
z 
0 
aJ 

21 a: 

'" <Jl 
thought there was something wrong. I thought maybe 

:5 

22 she was sick or that something was going on. 

23 Q What did you want to do at that time? 

24 A I wanted to take a picture of her so I could be 
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sure that 

her. 

just to see if somebody else could see 

Did you 

See what they thought. 

Did you find a camera that night? 

No. 

After seeing these bruises on Kassidy, did you have 

a discussion with Amanda about it? 

Yes, I did. 

What did you tell Amanda to do? 

I told her she needed to take her to the doctor's. 

I said I think there's something wrong with her. I 

said I think maybe she's anemic or she's got 

leukemia or something. 

What was Amanda's response? 

She said that maybe she does need to go to the 

doctor's. Maybe there could be something wrong 

with her, but she didn't want anyone to think that 

somebody was hurting her because of the bruises on 

her face. 

After that time you baby-sat in early September, 

did you ever see other bruises on her? 

Yes. 

Can you say how many times? 
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1 A Every time I'd seen her, she always had bruises on 

2 her face. 

3 Q Were they the same bruises you saw that first time? 

4 A Old ones and new ones. 

5 Q Did you talk to Amanda when you saw these bruises? 

6 A Yeah, I did, but she didn't -- she always had 

7 excuses for them, so ... 

8 Q What were her excuses? 

9 A That Chad's children well, he has one child and 

10 he had another one. I don't know if the other 

11 one's his or not. But two children would go and 

12 visit his house and she said they were rough with 

13 her, and that on the trampoline that she was to 

14 falloff and that Chad had grabbed her face so that 

15 she wouldn't fall. 

16 Q Any other -- did she give you any other reasons for 

17 the bruises? 

18 A Falling down. She was very clumsy. 

19 Q Did she ever attribute the bruises that you 

20 questioned her about to -- to anyone else? 

21 A I'm sorry, I didn't understand that question. 

22 Q Did she ever blame anyone else for these bruises? 

23 A No, she didn't. 

24 Q Did you ever visit Amanda in Rochester? 
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Yes, I did. 

And did you ever see Kassidy interact with the 

defendant? 

Yes, I did. 

Tell us, when were you over there? 

It was probably the middle of September, maybe. 

And where were you in the house? 

I was in the living room with Kassidy. 

What were you and Kassidy doing? 
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We were sitting on the couch. 

couch diagonal toward me. 

She was sitting on a 

Who else was home? 

Amanda and Chad. 

Did Kassidy and the defendant ever see each other? 

Yes, Chad was walking through the living area and 

he had turned toward me and said that, oh, don't 

mind her, she's just scared of me. 

like me. 

She doesn't 

What did you see Kassidy doing when he said that? 

She was just staring at him the whole time as he 

was walking through the room. He was gathering 

some different things to go do something, and 

Kassidy was just watching everything he was doing. 

She was sitting on the couch just with her hands in 

I 
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1 front of her staring at him the whole time. 

2 Q Okay. Did it appear to you that the defendant 

3 noticed her staring at him like that? 

4 A Yeah. 

5 MR. CRONHEIM: Objection. Speculation. 

6 THE COURT: Overruled. 

7 THE WITNESS: Yeah, she I'm sorry, I just drew a 

8 blank. 

9 [By Mr. Brown] 

10 Q I mean, my question was, did it -- did it look to 

11 you like the defendant saw Kassidy staring at him 

12 like that? 

13 A Yeah, but he seemed a little busy gathering things, 

14 too, so ... 

15 Q Was she still staring when he made those statements 

16 to you? 

17 A Yes, she was. 

18 Q And what were they, she's scared? 

19 A She's scared. She doesn't like me. 

20 Q Did you ever hear the defendant talk about Kassidy? 

21 A Yes, I did. 

22 Q What was the circumstance, were you at the house or 

23 elsewhere? 

24 A No, I wasn't, I was over -- I was on the phone with 
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Amanda. 

And, again, can you put this in a timeframe? 

I can't recall. 

Was it when Amanda was living there or 

Yes, it was when she was living there. 
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All right. 

and what 

So you're on the telephone with Amanda 

what do you hear? 

Me and Amanda were talking, and I heard Chad's 

voice in the background saying: Amanda, come get 

your child, she's acting stupid and clumsy, again. 

She's acting like an f'n idiot. 

like that. 

It was something 

You're talking to Amanda. 

him in the background? 

How well can you hear 

I could hear him very well. 

How was his voice? 

He was like yelling it out to her. 

Did you ever talk to Amanda about daycare for 

Kassidy? 

Yes, I did. 

When was it that you discussed daycare with her? 

It was probably the middle of September. And she 

had came to my work, and she was saying how she'd 

gotten a new job, and that she needed someone to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 

21 Q 

22 A 

23 Q 

24 A 

65 

watch Kassidy. And I was telling her how she could 

probably put her in the YMCA program, and she said 

it was too far away. And I told her that she could 

possibly have a YMCA in that area. And she said 

that I don't want to bring her to a daycare, 

someone's going think that someone's beating her, 

because she has too many bruises on her face. So 

she said she was going to take her to her sister's 

house, see if they would babysit for her. 

Do you know her sister? 

Yes. 

What's her name? 

Jen. 

Is this -- this is before she got a job, you said? 

Yes. 

When was the last time you saw Kassidy? 

It was probably four weeks before Halloween. 

Where did you see Kassidy? 

We were in a store. We, all three of us, had gone 

to Olympia Sports. 

Where is Olympia Sports? 

In Springvale. Well, Sanford. Excuse me. 

How did you learn about Kassidy's death? 

A friend of mine told me. She seen it in the 
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1 newspaper. 

2 Q Did you hear from Amanda? 

3 A No, I didn't. 

4 Q What did you do after you heard about Kassidy's 

5 death? 

6 A I tried contacting her. 

7 Q And did you get in touch with her? 

8 A No, I did not. 

9 Q Did you see her before Kassidy's funeral? 

10 A Yes, I did. 

11 Q And what did you and Amanda do together? 

12 A Went and arranged funeral clothing for her, see 

13 what she was going to wear in her casket. 

14 Q Did you attend Kassidy's funeral? 

15 A Yes, I did. 

16 Q After her funeral, can you tell us how much contact 

17 you had with Amanda? 

18 A I haven't had very much contact with her. She went 

19 
® 

to Texas after the funeral. And then she came 
<{ 

::;; 20 a: 
0 back, and that was the last time I seen her. 
u. 
0 
z 
0 
ell 21 Q a: 
UJ 

'" 
How does that compare, Melissa, with your 

:5 

22 friendship before Kassidy's death? 

23 A Excuse me? 

24 Q I mean, how -- how does that compare with how close 
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you were before Kassidy died? 

It didn't make sense. 

wouldn't contact me. 

MR. SISTI: 

THE COURT: 

Objection. 

Overruled. 

I didn't understand why she 

Unresponsive. 

6 [By Mr. Brown]: 

7 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

Melissa, you saw these, you described the bruising 

you saw. Why didn't you intervene? 

Because she had an excuse for all of them. And you 

just don't know. You can't accuse something of 

someone if you don't know. 

MR. BROWN: Thank you. I have no other questions. 

THE COURT: Okay. Mr. Cronheim. 

MR. CRONHEIM: Thank you. 

15 A CROSS-EXAMINATION [By Mr. Cronheim] 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Melissa, you're last statement to the prosecutor, 

if I heard it right, you can't accuse if you don't 

know, correct? 

Yes. 

All right. Now, you didn't see Kassidy in November 

of 2000, correct? 

No. 

You didn't see Amanda in November of 2000 ---

No, not when ---
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1 Q -- correct? 

2 A No. 

3 Q Let me be fair. Before Kassidy's death? 

4 A November of 2000. 

5 Q She died on November 9 ---

6 A Okay. 

7 Q -- of 2000. 

8 A Yeah. 

9 Q You didn't see Amanda or Kassidy ---

10 A No, I did not. 

11 Q Now, you've indicated that there were times that 

12 you saw bruising on Kassidy, correct? 

13 A Yes. 

14 Q You previously indicated that the first time you 

15 saw bruising on her was about it was weeks 

16 before Halloween, about four weeks before 

17 Halloween? 

18 A Yes. 

® 
19 Q And you indicated that you saw her in the bath in 

« 

" 20 a: 
f2 mid-October, correct? 
0 
z 
0 
<Il 21 A a: 
w 
<f) 

No, it was the beginning of September. 
S 

22 Q Now, you saw Amanda and Kassidy over the weekend of 

23 October 13 and October 14th, when you bumped into 

24 Melissa Chick ---
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No. 

-- excuse me, Tracey Foley. 

Yes. 

That weekend, correct? 

Yes. 

And you spoke with the police on November 13 of 

2000, correct? 

Yes. 
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And at that point, you talked with them about the 

bruising that you saw? 

Yes. 

And you've indicated that you bathed Kassidy that 

night? 

Yes. 

And that the bathing of Kassidy the night you saw 

the bruising was that weekend in October? 

No, that was wrong. I didn't know the time. I 

wasn't in the right frame of mind. 

Okay. But it's true that you told the police on 

November 13th of 2000, that the baby circumstance 

was mid-October of 2000? 

I don't remember -- remember that. 

MR. CRONHEIM: May I approach? 

THE COURT: Yes. 
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1 [By Mr. Cronheim]: 

2 Q I'm showing you a report dated November 13 of 2000 

3 referencing your interview with the police, Officer 

4 Detective Jefferey Smith. And I'd ask you to spend I 

5 a moment and read this. I don't know whether 

6 you've ever seen that before. 

7 A Yes, I have. 

8 Q Okay. You know this then to be a summary of that 

9 interview with you on ---

10 A Yes. 

11 Q October 13. [sic] . And you indicate that you saw 

12 Amanda and Kassidy that mid-October weekend ---

13 A Yes. 

14 Q in the first paragraph, correct? 

15 A Yes. 

16 Q And then it says IIChick told me that later that 

17 night she bathed Kassidy.1I And that references 

18 that mid October 

19 A Yes, but I was wrong. 

20 Q You also indicate -- now, you've also spoken with 

21 the police more recently, and that's on November 9 

22 of 2001, correct? 

23 A Yes. 

24 Q And the police asked you when you first noticed 
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bruising on Kassidy, right? 

Yes. 

And you indicated to them that it was toward the 

end, about four weeks before Halloween? 

Yes. 

face. 

That was the real badly bruising on her 

Okay. And the question was: When did you first 

notice the bruising? 

MR. BROWN: Page? 

MR. CRONHEIM: I'm sorry, thirty-one ninety-two. 
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11 [By Mr. Cronheim]: 

12 Q 

13 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 A 

21 Q 

22 

23 

24 A 

And you said four weeks before Halloween you 

started noticing significant amounts of them, 

correct? 

Yes. 

Now, when you spoke with the police, you were using 

Halloween as a reference point ---

Yes. 

for your time, correct? 

Yes. 

And you indicated to them that there was a time 

that Amanda was supposed to come up to trick or 

treat with you? 

Uh-huh. Yes. 
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11 

And that, of course, would have been Halloween? 

Yes. 

Okay. 

No. 

And that didn't happen, correct? 

And that didn't happen because Kassidy was sick? 

Yes. 
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And you spoke with Amanda about Kassidy being sick? 

Yes. 

And she indicated to you that she couldn't come up 

because Kassidy ---

MR. BROWN: Objection. 

12 [By Mr. Cronheim] 

13 

14 

15 

16 

Q -- falling in her Cheerios. 

THE COURT: 

MR. BROWN: 

THE COURT: 

Hold on just a minute. 

Objection. 

Can I see counsel, please. 

17 [The following is a discussion at the bench]. 

18 

19 

MR. BROWN: The objection is based on hearsay. 

MR. CRONHEIM: Present-sense impression, narrating 

20 her condition at the time, and excited utterance because 

21 she was upset. 

THE COURT: Okay. Lay a foundation. 22 

23 MR. CRONHEIM: Okay. 

24 [End bench conference] . 
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1 [By Mr. Cronheim]: 

2 Q 

3 

4 A 

5 Q 

6 

7 

8 A 

9 Q 

10 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 A 

20 Q 

21 

22 

Melissa, going back to that Halloween time period, 

you're supposed to be getting together with Amanda? 

Yes. 

And there was a time that you had a phone 

conversation with her where she explained to you 

that she couldn't meet with you? 

Yes. 

And she indicated to you that the reason was that 

Kassidy was sick? 

Yes. 

And she talked with you about how Kassidy was sick 

and how she was acting? 

Yes. 

And she indicated to you at that point that Kassidy 

was falling into her Cheerios? 

Yes. 

That she was out of it? 

Yes. 

And she indicated that Kassidy had fallen out of a 

truck with her baby-sitter? 

MR. BROWN: Objection, your Honor. There's no 

23 foundation here. 

24 THE COURT: I'm going to sustain it. Can I see 
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1 counsel, please. 

2 [The following is a discussion at the bench] . 

3 THE COURT: That's not a present-sense impression. 

4 She said ---

5 MR. CRONHEIM: I agree, but under the circumstances 

6 that it's at least an excited utterance. She's under ---

7 THE COURT: I don't think there's been anything 

8 about her being upset or startled or anything. 

9 MR. CRONHEIM: Okay. 

10 THE COURT: Okay. 

11 [End bench conference] 

12 [By Mr. Cronheim] : 

13 Q When Amanda was talking to you about Kassidy 

14 falling in her Cheerios, she was concerned about 

15 Kassidy, obviously? 

16 A Yes. 

17 Q She was upset at Kassidy's physical illness? 

18 A Yes. 

19 Q And she was talking to you In the context of being 

20 upset about Kassidy? 

21 A Yes. 

22 Q And at that point in time, she said that Kassidy 

23 was falling into her Cheerios, correct? 

24 A Yes. 
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In fact, she - - she used the phrase wi th you, she 

passed out into her Cheerios? 

Yes. 

And that she had fallen out of a truck from her 

babysitter, her sister's boyfriend's truck? 

Yes. 

Did she talk with you about Kassidy's eyes rolling 

in the back of her head? 

A little bit. 

And she was clearly concerned about Kassidy's 

physical circumstances at that point? 

A little bit, yes. 

Now, you indicated that you noticed that Kassidy 

was afraid of men, I think, was one of the phrases 

that was used. 

Yes. 

And when you first noticed that, you had a 

boyfriend at the time? 

Yes. 

And you first noticed Kassidy's being afraid of men 

because she was afraid of your boyfriend? 

Yes. 

And she'd never met your boyfriend? 

No. 
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1 Q And you concluded, did you not -- and you'd seen 

2 her at -- was it Olympia Sports? 

3 A Yes. 

4 Q And she interacted with another sales person there? 

5 A Yes. 

6 Q Who you said wasn't a big guy? 

7 A Yes. 

8 Q And so what you concluded was that Kassidy was 

9 afraid of big men? 

10 A Yes. 

11 MR. CRONHEIM: If I may have a moment? 

12 THE COURT: Sure. 

13 [Pause in proceedings] 

14 [By Mr. Cronheim]: 

15 Q And it was that mid-October visit which was the 

16 last time that you saw Kassidy alive? 

17 A Yes. 

18 MR. CRONHEIM: Thank you. I have nothing further. 

19 THE COURT: Anything further, Mr. Brown? 

20 A REDIRECT EXAMINATION [By Mr. Brown]: 

21 Q Melissa, how sure are you about when you gave that 

22 bath to Kassidy about 

23 A I'm positive that it was the beginning of 

24 September, because I was not working. 
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And you mentioned earlier the statement that Amanda 

made to you about taking Kassidy to her sister's. 

Yes. 

What was the timing of that? How many times have 

you seen bruising on her before she made that 

statement? 

I'd see bruises on her all the time. 

Before that statement? 

Before she had taken her to a babysitter, yes. 

MR. BROWN: Thank you. 

THE COURT: Anything further on those issues? 

MR. CRONHEIM: Yeah. 

13 A RECROSS-EXAMINATION [By Mr. Cronheim]: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q 

A 

Q 

A 

You don't know in particular the times that Jeffe 

Marshall might have cared for Kassidy when Amanda 

and Chad were together? I'll repeat my ---

No, I don't. 

Okay. And you don't know what times in particular 

Jeffe Marshall cared for Kassidy Bortner? 

No. 

MR. CRONHEIM: Thank you. 

THE COURT: You may 

23 step down. 

24 MR. DELKER: Thank you, your Honor. And the State 



78 

1 calls Tracey Foley. 

2 THE COURT: Okay. please remain standing and face 

3 Attorney Delker. 

4 MR. DELKER: Raise your right hand. 

5 
A TRACEY FOLEY 

6 was called as a witness, and having been first duly sworn 

7 on oath, was examined and testified as follows: 

8 DIRECT EXAMINATION [By Mr. Delker]: 

9 Q please introduce yourself to the jury. 

10 A I am Tracey Foley. 

11 Q Ms. Foley, where do you work? 

12 A Progessive Technology, in Wells, Maine. 

13 Q Okay. What do you do for a living? 

14 A Computer wholesale. 

15 Q Do you have children? 

16 A Yes, I have a stepson that's eleven and 

17 five-year-old daughter. 

18 Q Do you know Amanda Bortner? 

19 A Yes, I do. 

20 Q How did you meet Amanda? 

21 A She was waitressing at an ice cream parlor in 

22 Springvale when I met her, and she baby-sat for me. 

23 Q How long ago was that? 

24 A Approximately five years. 

\ 

I 

\ 
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Can you just explain to the jury how it came about 

that Amanda started babysitting for you? 

I asked her to. 

Okay. So she was waitressing, and you said you had 

problems with baby-sitters? 

Yes. 

And you said that was about five years ago. How 

old were your children at the time? 

My daughter was four or five months old. 

And how often would Amanda babysit for you? 

A couple of times a month. 

How old was Amanda at that time? 

Fifteen and sixteen. 

And at that point, she did not have Kassidy yet, 

did she? 

No. 

At some point while she was babysitting, did she -

did she become pregnant with Kassidy? 

Yes. 

And did she continue babysitting after? 

Yes. 

How often would you say she'd babysit after Kassidy 

was born? 

Not as often. Once a month, maybe. 
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1 Q Would your daughter interact with Kassidy when 

2 Amanda baby-sat? 

3 A Yes, but Kassidy was just an infant. 

4 Q And what was your relationship with Amanda like at 

5 that time? 

6 A We were close. We would talk. 

7 Q Would she confide in you? 

8 A Yes. 

9 Q At some point, did your contact with Amanda change? 

10 A Yes, she moved away, as far as I know. 

11 Q And so, obviously, she stopped babysitting for you 

12 when she moved? 

13 A Yes. 

14 Q About how old was Kassidy when that happened? 

15 A Eight or nine months, maybe. 

16 Q And at some point after you lost contact with 

17 Amanda in the fall of last year, did you meet 

18 Amanda again? 

19 A Yes at the "Y." 

20 Q Okay. Can you explain the circumstances of that 

21 meeting to the jury? 

22 A I went to pick up my daughter at the "Y" where she 

23 goes to daycare, and Amanda was in the room with 

24 Kassidy. 
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And who else was there when you arrived at the "Y" 

to pick up your daughter? 

Melissa Chick. 

And what was Melissa doing? 

She works there. 

What was Amanda doing when you showed up, when you 

first saw her? 

Visiting Melissa. 

Did you know that Amanda and Melissa knew each 

other? 

No. 

You said that Kassidy was there as well --

Yes. 

-- at the lIylI? 

Yes. 

Did was Kassidy enrolled In the "Y"? 

No. 

What -- did you notice anything about Kassidy at 

that time? 

She had bruising on her face. 

Can you describe them? 

Across the bridge of her nose and her cheeks, right 

here. 

So went across the bridge of her nose, you're 
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indicating? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

THE WITNESS: Sorry. 

Delker] : 

What -- could you tell how old the bruising looked? 

That's a hard question. They were yellow, light 

green. I would say more in a healing end of 

bruising. 

What did you do -- do you remember what day of the 

week that was? 

It was a Friday. 

And what did you do later on that afternoon? 

Melissa, and Amanda, and Kassidy and myself went 

back to my house. 

And what did you all do back at your house? 

Just visited. 

Catching up? 

Yes. 

Did you talk to Amanda at all that day, that Friday 

about how the bruising occurred on Kassidy's face? 

Yes. 
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1 Q What did she tell you? 

2 A She told me Kassidy was playing on a trampoline and 

3 was going to falloff, and Chad caught her by the 

4 face. 

5 Q Had you ever met Chad Evans before that day? 

6 A No. 

7 Q Have you ever -- had you ever -- have you ever met 

8 Chad Evans? 

9 A No. 

10 Q Now, you said that Amanda stayed at your -- or came 

11 over to your house that afternoon on Friday. How 

12 long did you guys spend together that afternoon? 

13 A An hour and a half, two hours, maybe. 

14 Q And what was the plans for the rest of the weekend? 

15 A Amanda and I made plans for the following day, for 

16 her to come back over. 

17 Q Were you aware that there was something going on in 

18 Amanda's life at that time? 

19 A Chad's birthday. 

20 Q And how did you know that? 

21 A Because she told me she was going birthday shopping 

22 for him the next day. 

23 Q And you said that Amanda came or you had made 

24 plans for Amanda to come over to your house the 
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Yes. 

Did she do that? 

Yes. 

And what did she do when she got over to your 

house? 
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She showed me the presents that she bought for Chad 

and wrapped them. 

What did Amanda do on that Saturday? 

she stay at your house? 

She stayed until Sunday. 

How long did 

And so she stayed overnight at your house? 

Yes. 

When she stayed at your house that Saturday, did 

you offer to do anything for Amanda? 

I offered for her to come stay with me. 

And when you mean come stay with you, do you mean, 

overnight, or what was the context? 

On a permanent basis. 

Did Amanda take you up on that offer? 

No, she did not. 

You said Amanda left the following day on Sunday. 

Yes. 

Did you have contact with Amanda after that? 
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Only telephone contact. 

Had you made plans to see Amanda again after that? 

On several occasions. 

And did she honor those 

No, she did not. 

When did you find out that Kassidy died? 

The Monday after her death. 

How did you find that out? 

At work, the newspaper. 

Did you see Amanda some time after Kassidy's death? 

The following Thursday. 

Can you describe for the jury the circumstances of 

that meeting? 

Amanda showed up at my kitchen door some time 

Thursday evening, hysterical, crying. 

What -- did you expect her? 

No. 

What was the first thing Amanda said to you when 

she showed up at your door? 

She said "And you knew, and I didn't listen." 

What did you do after Amanda said that? 

I hugged her and we both cried. 

Did she come into the house? 

Yeah, she stayed. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

She stayed that night? 

For several nights, yes. 
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You said that Amanda showed up at your house. Do 

you remember what time it was? 

No, not exactly. Later evening. 

And you said you hadn't been expecting her. Why 

did -- did she explain to you why she was coming to 

your house, or why she had come to your house that 

night? 

She told me that Chad had just been arrested. 

And did you what she had done after Chad had been 

arrested? 

Come to my house. 

r think you started to describe what Amanda's 

condition was like when she arrived at your house. 

Can you describe that in more detail? 

She was crying, disheveled, her hair was a mess, 

like falling out of the ponytail, and she was 

hysterical. 

Have you ever seen Amanda like that in the past? 

No. 

And you said that the first thing that she said 

when she came in was "And you knew, and r didn't 

listen." Did you have further conversation with 
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Yes, for quite a while. 

What did Amanda tell you? 
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She told me that there had been incidents that Chad 

had thrown Kassidy on the bed, and that he would 

get angry and grabbed Kassidy by her shirt and push i 

her into the corner of the room when Kassidy was 

crying and wouldn't stop. 

Did Amanda explain why, what would prompt the 

defendant's reaction? 

Kassidy crying, wanting her mother's attention. 

So Kassidy wanted 

mother's attention. 

you said Kassidy wanted her 

And how would the defendant 

react? What would be his emotional state, 

according to Amanda? 

He would be angry. 

And what would he do when he got angry, according 

to Amanda? 

React like I just said, grab her and throw her into 

the corner, push her into the corner. 

How long did your conversation with Amanda last 

that evening? 

An hour and a half, two hours. 

And what was the nature of the conversation, what 
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she narrating to you, or what were the -- how was 

the information coming across to you? 

She was in a very emotional state, as was I. It 

was cryptic. 

story. 

It wasn't like she was telling me a 

Did she talk -- did she tell you anything about the 

circumstances or anything about the night before 

Kassidy died? 

She explained to me that she had been at work and 

Chad had called her at some point to tell her that 

Kassidy had been hit in the eye with a ball. And 

then she told me that she checked on Kassidy when 

she got home, because it was late. Kassidy was 

already sleeping. And there was a physical mark 

around her eye, and woke her up the next morning to 

take her to the babysitter. 

What was Kassidy's condition when she woke up the 

next morning? 

Amanda said she appeared to be lethargic. 

During that conversation, did Amanda express any 

concern about the babysitter? 

No, none. 

Did she express any concern about Jeffe Marshall? 

No. 
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1 Q How did your conversation with Amanda end that 

2 night? 

3 A I told her we should probably both try to get some 

4 sleep. And she was going to stay there. And she 

5 slept in my daughter's room. And I tucked her in. 

6 I kissed her on the forehead, and she started to 

7 cry and said that she ---

8 MR. CRONHEIM: Objection. May we approach? 

9 THE COURT: Yes. 

10 [The following is a discussion at the bench] . 

11 MR. CRONHEIM: If this is the part where she's 

12 going to be saying this is all I wanted for Kassidy, I 

13 think it's objectionable, not relevant, not probative of 

14 any of the 

15 THE COURT: Okay. The issue is relevance? 

16 MR. CRONHEIM: Not relevant to begin with. It's 

17 not probative of anything, and far more prejudicial than 

18 probative for any of the allegations in the indictments. 

19 MR. DELKER: I think it's relevant and probative on 

20 the issues of why Amanda would stay with Chad when she 

21 said what I expect the testimony to be is that she said 

22 this is all I wanted for Kassidy, a room for Kassidy. And 

23 I think that it goes certainly to Amanda's state of mind. 

24 And I think it explains the circumstances of why Amanda 
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1 would put up with the type of abuse that the defendant was 

2 inflicting on Kassidy, because he had a house and a place 

3 for them to stay, and it wasn't the transient type of 

4 jumping around that she had been used to in the past. 

5 THE COURT: Okay. I find that it's relevant. And 

6 it's relevance is not substantially outweighed by the 

7 danger of unfair impression. So I'll allow it. 

8 MR. CRONHEIM: Okay. I got what you say, but 

9 there's no context where she said this is what Chad could 

10 have offered, that's why I stayed with him. 

11 THE COURT: I think the State's argument is that 

12 it's relevant enough to be an excited utterance. So I'm 

13 going to allow the testimony. 

14 MR. CRONHEIM: Okay. Thank you. 

15 [End bench conference] 

16 [By Mr. Delker]: 

17 Q I think you were describing how your evening ended 

18 with Amanda. You said you tucked her into bed and 

® 
19 what was said at that point? 

20 A I told her I'd be right next in the next room if 

21 she needed anything, and she cried and said that 

22 she had just wanted this for Kassidy, for Kassidy 

23 to have her own room and have nice things, and that 

24 she would never have it. 
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What was your interaction with Amanda over -- after 

that evening? 

Brief. I had to work the next morning, and, 

unfortunately, was leaving to go out of town the 

next evening. So I saw her for a couple of hours 

Friday night, and she was with a friend of hers 

from Texas, and they were buying things for 

Kassidy's funeral. 

house. 

So she was in and out of the 

Did you see Amanda at any point after you left to 

go out of town? 

No, when I returned, she was gone. 

And have you seen Amanda since that time? 

No, I have not. 

If Amanda had contacted you and asked for a place 

to stay, what would you have done? 

I would have given her a key. 

MR. DELKER: If I could have one moment? 

THE COURT: Sure. 

MR. DELKER: Nothing further. 

THE COURT: Okay. Mr. Cronheim? 

22 A CROSS-EXAMINATION [By Mr. Cronheim]: 

23 

24 

Q Tracey, the last time you saw Amanda would have 

been November 17th of 2000? 
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1 A Friday? 

2 Q Correct. 

3 A Yes. 

4 Q And the last time you saw Kassidy was that mid-

5 October time in November? 

6 A Yes. 

7 Q And when she, Amanda, came to your house on 

8 November 16th, that was the day of Chad's arrest? 

9 A Yes. 

10 Q And it is the police that had just arrested Chad, 

11 correct? 

12 A I would assume, yes. 

13 Q And it was an arrest is functionally a police 

14 opinion as to who's responsible for some -- for a 

15 crime, in this case, for Kassidy's death? 

16 A Yes. 

17 Q And did Amanda talk to you about how the police 

18 told her Chad was responsible six hours after 

19 
@ 

Kassidy's death? 

" " 20 A cr: 
0 No, not that I recall. 
<L 
0 
Z 
0 
ro 21 Q cr: 
w The police -- did Amanda talk with you about the 
<J) 

:5 

22 police telling her throughout the week, that is, 

23 November 9th, and November 16th, that Chad was 

24 responsible for Kassidy's death? 

1...-. ______________ . _______ . ______ .. 
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Not that I recall. 

Did she talk with you about the police 

interrogation of her on November 9th? 

No. 

So you spoke with her about some things, but not 

all things in connection with the case? 

Correct. 
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And she talked with you about Chad's conduct with 

Kassidy? 

Yes. 

And she was basically spilling her guts from your 

perspective, telling you the things that Chad had 

done? 

Possibly. 

She never mentioned Chad using a belt? 

No. 

She never mentioned anything other than those 

things that you just testified to this morning? 

Not that I can recall. 

MR. CRONHEIM: Thank you. 

MR. DELKER: No further questions. 

THE COURT: Okay. Thank you, ma'am. You may step 

THE WITNESS: Thank you. 
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1 MR. DELKER: State would call Jeremy Hinton. 

2 THE COURT: Good morning, sir. Just remain 

3 standing and face Attorney Delker. Please raise your 

4 right hand. 

5 
A JEREMY HINTON 

6 was called as a witness, and having been first duly sworn 

7 on oath, was examined and testified as follows: 

8 THE COURT: Have a seat, please. 

9 DIRECT EXAMINATION [By Mr. Delker]: 

10 Q Would you please introduce yourself to the jury? 

11 A My name's Jeremy Hinton. 

12 Q Could you spell your name for the record? 

13 A Yup. J-e-r-e-m-y, and my last name's spelled 

14 H-i-n-t-o-n. 

15 Q Mr. Hinton, where do you work? 

16 A I work at the McDonald's in Newington, New 

17 Hampshire. 

18 Q And what's your position there? 

19 A I'm the restaurant manager. 

20 Q How long have you been working for McDonald's? 

21 A Over 10 years. 

22 Q And do you know the defendant, Chad Evans? 

23 A Yes, I do. 

24 Q How did you first meet him? 
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I met him about four to five years ago working with 

McDonald's. 

And can you just describe the circumstances of what 

your position was and his position was? 

At the time, I was a swing manager. I was still 

going to college, and he was an area supervisor. 

And you said he was an area supervisor. 

what is that? 

What --

He's in charge of a group of restaurants that our 

company owns, he oversees, makes sure they're 

running right. 

And the restaurant you were working at at the time, 

that was one of the restaurants? 

Yeah, it was Hampton Beach. 

Now, how would you characterize your relationship 

with the defendant? 

He's a close friend. 

How close? 

If I needed someone, I could call him; he'd be 

there. 

Do you know Amanda Bortner? 

Yes, I do. 

How did you meet Amanda? 

I met her through Chad Evans. 
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So how long had you known her? 

I met her in --probably in Mayor June of last 

year. 

And you met -- you said you met her through Chad 

Evans? 

Yes. 

What was their relationship at that time? 

They were just starting to date. 

What was their relationship like throughout the 

summer? 
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As the summer got on, they got more serious. 

started to just exclusively dating. 

They 

Did you meet Kassidy? 

At some point, yup. 

Do you remember the first time you saw her? 

I don't remember an exact date, but it was some 

time in June. She came into the restaurant with 

Amanda. 

And how often have you seen Kassidy? 

Probably from that time about five or six times. 

What was Kassidy like as a child In the times you 

saw her? 

I never saw her to be what I would consider a 

typical -- any babies or toddlers I've been around 



------------------------------------------------------------

1 

2 

3 

4 Q 

5 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 

19 A 

20 

21 

22 

23 

24 Q 

97 

have been, you know, a little bit more energetic, 

playful. From the very first time I saw her, I 

never saw that in her. 

Was there a time when you were at the defendant's 

house for his birthday party? 

Yes, there was. 

And when was the party? 

It was a Saturday night, October 14th, I believe. 

Who was present for the party? 

It was mostly Chad's family. 

And where was it? 

It was at his house, in Rochester. 

Were Amanda and Kassidy at the party? 

No, they were not. 

Did you see Kassidy the next day? 

I did, at Bruce Aube's home, in Rochester. 

What was -- what were the circumstances of that, 

meeting Kassidy? 

Amanda drove up. She had some presents and a 

birthday cake. We were having a little -- I guess 

a continued birthday party for Chad, watching 

football the next day. And Kassidy stayed in the 

car and Amanda gave us the presents. 

So Amanda dropped the presents off. Did she say 
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what she was going to do after that? 

She said she was headed to Maine to drop Kassidy 

off. 

You said you saw Kassidy and she stayed in the car. 

What was what were the circumstances of you 

seeing her? 

I'm not sure what you're 

That was a bad question. Let me try again. You 

said you saw Kassidy in the car. Did you notice 

anything about Kassidy's condition? 

She did have bruises on the left side of her face. 

Can you describe those bruises? 

Not to an extent. I was looking through a car 

window. She was in -- she was on the far side of 

the car seat. 

So you say Kassidy stayed in the car and you were 

looking through the window. Was the window open or 

shut? 

No, it was shut. All the presents and stuff were 

in the back of the car. 

And you say you noticed them through the window ---

Yes. 

-- they were that visible? 

Yup. 
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How long was the entire encounter you had with 

Kassidy that day? 

I didn't really have an encounter with Kassidy, but 

the one with Amanda was about five minutes. 

And she said she was going to Maine? 

Yes. 

What day of the week was this that you saw her? 

That was a Sunday. 

Did you see Kassidy again after the defendant's 

birthday? 

Yes, I did. 

And when was that? 

It was on the morning of Tuesday, October 24th. 

What did you do that day? 

That morning, Chad and I were going to a golf 

outing in Nashua for our company. I left -- I woke 

up that morning. I saw her in the bed of Chad and 

Amanda. It was like 4:30 in the morning. We'd 

just gone to bed at like two in the morning. So I 

was a little bit groggy. I couldn't really see her 

well. And then I saw her again later that evening 

when we returned home at nine or eight. 

Did you see -- what did Kassidy look like when you 

saw her later that evening? 
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1 A She was sitting on a love seat. I was sitting on a 

2 couch approximately the same distance the jury is 

3 from me. And she had some bruises on the left side 

4 of her neck. 

5 Q Can you describe what the bruises on her neck 

6 looked like? 

7 A They almost looked like fingers. 

8 Q How dark were they, or how fresh were they, can you 

9 tell? 

10 A They looked old. They were black. 

11 Q I'm sorry, you said -- I missed the first part. 

12 You said they looked what? 

13 A They looked dark. They looked black. They looked 

14 old. 

15 Q Oh, okay. Sorry. Did you see any bruises on any 

16 other part of Kassidy's body? 

17 A Yes. 

18 Q Where did you see bruises? 

19 A 
® 

Chad called Kassidy over. Kassidy came over to the 
« 

" 20 a: 
f2 couch. He pulled down her diaper, and there was 
0 
z 
0 
In 21 a: 
w 
<fl 

bruises from her lower back to just below her 
S 

22 knees. 

23 Q What did those bruises look like? 

24 A They were bruises on top of bruises. There was 
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1 old bruises, and there was new bruises. 

2 Q And what part of her body did those bruises cover? 

3 A From her lower back to just below her knee, 

4 including her butt. 

5 Q Did you speak with the defendant on the day that 

6 Kassidy died? 

7 A Yes, I did. 

8 Q When did you first speak with him that day? 

9 A I'm sure I talked with him in the morning just 

10 because of work reasons. And then at 3:30, he 

11 showed up to my restaurant. 

12 Q Okay. Did he call before he showed up to your 

13 restaurant? 

14 A He called me and told me he was coming to my store. 

15 Q Did he explain why he was coming to the store? 

16 A He had some soup cookers to drop off. 
m 

'" ~ 17 Q 
~ 

You said he stopped by the store around 3:30. What 
~ - 18 ;, 
« 

did he say to you when he got there? 
'" z 
W 
Q. 

19 A 
® He dropped off some soup cookers. He talked to 
« 
::; 

20 a: 
f2 Travis Hunt outside, and then I went outside and I 
0 
z 
0 
CD 

21 ffi talked to him. 
'" :'i 

22 Q Did you overhear any of the conversation between he 

23 and Travis? 

24 A No, I did not. 
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What did you and the defendant talk about? 

He had a couple of things about work he asked me to 

do for a labor audit that was coming up in one of 

his restaurants. And then he -- he looked a little 

bit shooken up, and I asked him why. He said he 

got a page from the Kittery Police Department. 

Did he tell you what the contact from Kittery was 

about? 

He had no idea. He said he had called him, and 

they said you need to come ln person and talk to 

us. 

Did he -- you said he spoke with Travis when he was 

at the store. Who is Travis? 

Travis, at the time, was my second assistant. He's 

also -- he was living -- renting a place in Chad's 

house. 

So what's Travis' last name? 

Hunt. 

Travis Hunt, you said, was living at the 

defendant's home at the time? 

Correct. 

Do you know how long they had known each other, 

Travis and the defendant? 

He had known Chad longer than I did. That's about 
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all I really could say. 

And you've know him four years, about? 

Yeah, four or five years. 

Now, what did you do that evening? 

I went and worked out at Gold's Gym, in Portsmouth. 

Then I went to a restaurant where I usually go on 

Thursdays before I boll with the people I boll 

with. And then about quarter of seven, I still 

hadn't heard from Chad, so I drove to the Kittery 

Police Station. 

where I was at. 

It's only about two miles from 

How -- who was at the Kittery Police Station when 

you got there? 

In the lobby was Bruce Aube, Tristan Evans, 

Amanda's mom, and an uncle. 

Who is Bruce Aube? 

Don't know his name. 

Bruce Aube is a friend of mine and Chad's. 

How close a friend is he to Chad? 

At that time, he was closer to Chad than he was 

closer to me. 

Just so I'm clear, Bruce was more friendly with 

Chad than he was with you, Bruce was? 

Yeah, I met Bruce through Chad. 

Did you -- after you saw the defendant on the night 
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1 of Kassidy's death, how often did you see him after 

2 that, before his arrest? 

3 A I was there pretty much for the first few days. 

4 Most of the people stayed at Bruce Aube's house. I 

5 worked, so I still went to my job every day, but at 

6 night, I would go by and see how everyone was 

7 doing. 

8 Q Did at some point after the defendant's arrest, 

9 did he have access to your apartment? 

10 A Not immediately, because he didn't he wasn't 

11 supposed to have contact with me. He's always had 

12 a key to my apartment. 

13 Q And what's the access to your apartment like? You 

14 said he has a key. I mean, you know ---

15 A He's free to come and go and use it as his 

16 whatever he wants to do there. 

17 Q Now, how about Amanda Bortner, did she have access 

18 to your apartment? 

19 A 
® 

Some time in January, I was hanging out with her 

" " 20 a: 
0 
"-
0 
z 
0 
<D 21 a: 
w 

and she just said she felt like she didn't have 

anyone, and so I gave her a key and said she was I 
V) 

:'i 

22 welcome to come any time she wanted. 

I 

I 
23 Q Now, were you aware -- were you aware of whether I 

I 
24 the defendant and Amanda ever spent time at your 
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1 apartment? 

2 A There was a time when I came home and they were 

3 there. 

4 Q Okay. When was that? 

5 A It was in the spring time of last year. I don't 

6 remember the exact time. 

7 Q Spring time of this year? 

8 A Last -- yeah, this year. I'm sorry. 

9 Q So it was after Chad's arrest? 

10 A Correct. 

11 Q Were you aware that the defendant and Amanda were 

12 not supposed to have contact with each other at 

13 that time? 

14 A Yes. 

15 Q How were you [inaudible - coughing] that? 

16 A It was in the paper. Both of them had told me they 

~ 17 g weren't supposed to have contact. 

~ - 18 Q (, 

"' 
And you actually saw them together at your house 

CJ 
Z 
W 
CL 

® 
19 A I did. 

20 Q at your apartment? What were they doing? 

21 A They were just watching TV. 

22 Q At some point, did the defendant approach you about 

23 registering a vehicle? 

24 A Yes, he did. 
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1 Q And what did he ask you to do? 

2 A He asked me if I could register a vehicle in my 

3 name, because he felt he was getting harassed by 

4 the police in Keene, and he wanted to not get 

5 pulled over. 

6 Q What kind of car was it? 

7 A It was a Celebrity station wagon. 

8 Q And so he asked you to register the car in your 

9 name. Who did he tell you the car belonged to? 

10 A He had gotten it from his dad. 

11 Q Do you remember testifying before the grand jury? 

12 A Yes, I do. 

13 Q And do you remember -- and that was under oath, 

14 correct? 

15 A Yes. 

16 Q And that was earlier this year? 

17 A Yes. 

18 Q Do you remember telling the grand jury that the 

19 
® 

defendant told you that he owned the car? 

< 
~ 20 A rr 

~ 
Yes. Well, you showed me in our pretrial meeting. 

0 
z 
0 m 21 rr 
w I didn't remember testifying to that. 
~ 

~ 

22 Q Okay. So --- but earlier you testified that the 

23 defendant told you that he owned the car, correct? 

24 A Yeah, I think I just testified that he owned the 
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car, again, but he got it from his dad. 

Okay. 

name. 

And he asked you to register the car ln his 

Why did he ask you to do that? 

He felt he was being harassed by the police. 

Okay. And did he explain how that registering the 

car in your name would help him in that way? 

He said the police wouldn't be able to run his, 

whatever vehicle he was driving, his registration, 

and figure out what he was driving. 

When was that that he asked you to do that? 

It was some time in late March, early April. 

Of this year? 

Uh-huh. 

MR. DELKER: You have to say yes. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 

18 [By Mr. Delker]: 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

Did you ever see Amanda driving the car the 

defendant asked you to register? 

Yes, later in Mayor June, one time when she came 

to my house, she had the vehicle was parked, so 

I assumed she drove the vehicle there. 

Okay. And had you ever seen Amanda and the 
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1 defendant driving around in the car together? 

2 A No. I was in the car with them one time together. 

3 Q Okay. Can you explain to the jury the 

4 circumstances of that one? 

5 A We went to New York City to see a Yankees/Red Sox 

6 game. 

7 Q who went to New York City? 

8 A Chad Evans, Jason Evans, Amanda Bortner, and 

9 myself. 

10 Q When was that? 

11 A It was in April or May. I'm not sure. It was 

12 around there. 

13 Q Spring of this year? 

14 A Correct. 

15 Q And were you aware at the time that the defendant 

16 and Amanda were not supposed to have contact with 

17 each other? 

18 A I was. 

19 
® 

Q And who drove down to New York? 

-< 

" 20 A II 

Ii' 
I did. 

0 
z 
0 
OJ 21 Q II 
W 

What did you do in New York? 
<f) 

5 

22 A We went to ESPN Zone, went to the Empire State 

23 Building, went to the Yankee game. 

24 Q Night on the town? 
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Yeah. 

How long were you in New York? 

Two days, two nights. 

Did the defendant say anything to you about why 

they wanted -- why he wanted to go to New York with 

Amanda? 

They just wanted to get out and not have to worry 

about people seeing them together, and just be 

normal people. 

You mentioned that you had seen Amanda driving this 

car, I think you said, in Mayor June of this year, 

correct? When was the last time you saw her 

driving the car? 

At the grand-jury testimony, when I got subpoenaed 

to testify before the grand jury. 

And that was in September of this year? 

August or September. I don't -- you would know. 

August, I believe, sir. 

Okay. 

Was did the defendant have another vehicle he 

was driving? 

At one time, he was in a pickup truck. I remember 

going to a wedding with him where he was in a 

pickup truck. 
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THE COURT: I'm going to actually stop you at this 

time just so we can do the morning break. And, ladies and 

gentlemen, we're going to take a IS-minute break. Again, 

4 please don't discuss the case yet, and don't decide the 

5 case until you've heard all of the evidence. And we'll 

6 see you in 15 minutes. 

7 THE BAILIFF: All rise, please. 

8 [Court recessed at 11:19:22 A.M.] 

9 [Court resumed at 11:40il0 A.M.]. 

10 

11 

12 

THE BAILIFF: 

THE COURT: 

MR. DELKER: 

You may be seated. 

Okay, Mr. Delker. 

Thank you. 

13 [By Mr. Delker]: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

I think before we went on break, you said -- we 

were talking -- we were talking about contact 

between Chad and Amanda after the defendant was 

arrested. And you mentioned one time that you saw 

them together at your house. Were you aware of 

whether they were at your house more than that one 

time? 

I believe they were. 

What makes you say that? 

There is a couple of times when Chad said he had a 

friend over. I just assumed it was Amanda, so I 
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didn't go home that night. 

So did he tell you that it was Amanda that was 

coming over? 

No, he didn't. 

How did he refer to the person who was coming over? 

A friend. 

Was that unusual that he would say something like 

that in that manner? 

No. I mean, before any of this happened, he had 

his own house, so I don't know what's usual or 

unusual. 

So it sounded like the only time you saw them 

together was the one time at your house, right? 

There was one other time when I came home they were 

there. I said, you know, this isn't right, and 

then I left. Then I came back a couple of hours 

later, and they both were gone. 

Two times at your apartment you saw them together? 

I think so. 

And you went to New York City. 

trip, again? 

Two days and two nights. 

How long was that 

And you, the defendant, Amanda and who was the 

other person? 
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Jason Evans. 

And who lS that? 

Chad's brother. 

So the four of you were In the car. You drove down 

to New York? 

Yes. 

Drove back? 

Yes. 

What did you do when you stayed down there? Where 

did you stay? 

We stayed in New Jersey. 

Hotel? 

Yeah, I think it was a Super 8. 

Are you aware of whether the defendant and Amanda 

spent time together at other places besides your 

apartment? 

Chad said they had gone somewhere, but he didn't 

say where. I knew he had talked to her on the 

phone from my apartment. 

How did you know that? 

Well, he called someone. He went in the other 

room. 

How about were you aware about a camping 

situation? 
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Oh, yes. He did - - at one point, I asked him where 

he had been staying, because I couldn't get a hold 

of him at his parent's house a couple of times, and 

he had mentioned they were living in the woods. 

Okay. Who was living in the woods? 

Amanda and him. 

Do you know where they were living in the woods? 

Somewhere near his grandparents' home, I know that 

much. 

MR. DELKER: Thank you. I don't have any other 

questions at this time. May we approach briefly, though, 

12 your Honor? 

13 THE COURT: Sure. 

14 [The following is a discussion at the bench] . 

15 

16 

MR. DELKER: I have a concern on cross that the 

defense not ask this witness whether whether Jeffe 

17 Marshall ever said anything to the effect of I spanked 

18 Kassidy so hard my hand stung. The reason I flag it is 

19 because of the way this came up with the last witness. 

20 That's rank hearsay. There's no exception. It's not 

21 impeachment, because Jeffe Marshall was never confronted 

22 with it, himself. I would ask that the defense not get 

23 into that. 

24 MR. CRONHEIM: Are you referring to outside the 
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1 police station? 

2 

3 

4 

MR. DELKER: Any time. 

MR. CRONHEIM: Okay. 

referring to in particular. 

I'm not sure what he's 

I am aware that there was a 

5 conversation outside the Kittery Police Station on 

6 

7 

November 9. 

questioning. 

This is after everybody was done with their 

And there's a time when, I think there are 

8 two parts to that conversation; one, Chad says that he 

9 spanked Kassidy, and the other part is sort of an 

10 interaction between Chad and Jeffe where Chad was 

11 essentially pulled away by this witness, Jeremy Hinton. 

12 It would be my intent to go into all of that. I mean, 

13 Chad was clearly upset about the whole thing, upset about 

14 being accused, responding in that way. And I'm not clear 

15 in my own mind when in time how separate those comments 

16 from Jeffe Marshall are. He basically said I spanked her, 

17 but I didn't spank her hard enough to kill her is what I 

18 understood. 

19 MR. DELKER: I mean, I think that -- there's a 

20 couple of different times this that witness said he had a 

21 conversation with Jeffe. And I think it's not clear from 

22 the statements when the -- when the different times were. 

23 I think anything about Jeffe spanking Kassidy said to this 

24 witness is hearsay, because it's offered for the truth of 
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1 the matter asserted, that Jeffe spanked Kassidy, and 

2 that's hearsay. I don't have a particular objection to 

3 what he observed in terms of interaction between the 

4 defendant and Jeffe, and whether the defendant was upset. 

5 I think that any conversation is hearsay. 

6 The other concern I've got is that at the time this 

7 witness saw the bruises on Kassidy at the football party 

8 or that October 24th, the defendant said things to the 

9 witness about how the bruises came about. I was very 

10 careful not to get into that and not to open the door to 

11 anything about what the defendant said about where those 

12 bruises came from. So I think that's hearsay, as well. 

13 THE COURT: Okay. I agree, so far. 

14 MR. CRONHEIM: Agree with what? 

15 THE COURT: Jeffe Marshall's statements to this 

16 witness are hearsay and the defendant's statements to this 

17 witness are hearsay. 

18 MR. CRONHEIM: Okay. The scenario again, can I 

19 just be 
@ 

sure we're focusing one day at a time? We're 

"' ::; 20 talking about two different days. a: 
~ 
0 
z 
0 
<D 21 THE COURT: Right. a: 
UJ 
if) :s 

22 MR. CRONHEIM: On November 9, I think everybody was 

23 upset, and so it seems to me all of that is, you know, 

24 Chad going after Jeffe, I think, is 
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1 THE COURT: Well, I could hear all -- I could hear 

2 all about the last foundation 

3 MR. CRONHEIM: Right. 

4 THE COURT: was when he slammed him. 

5 MR. CRONHEIM: Right. 

6 THE COURT: So I can hear it. 

7 MR. CRONHEIM: Okay. And and - - and distinct 

8 from November 9 is this October 24. So I'd like to 

9 respond to that. The scenario is -- you've already heard 

10 it -- the preliminary testimony that Chad had Kassidy come ~ 

11 over, and that's when Chad showed Jeremy Hinton, the 

12 witness, the bruises. The discovery indicates that Jeremy 

13 asks a question, something to the effect of who did that? 

14 Chad was obviously upset about that. He indicates that 

15 Jeffe Marshall did it. Now, at the very least, I want to 

16 be able to get out that he didn't say he did it. But I 

17 think it's also admissible that that was his information, 

18 as well. 

19 THE COURT: The statements that Chad made on the 

20 24th are -- are hearsay, and I'm not going to allow that. 

I 

i 21 MR. CRONHEIM: Okay. 
i 

23 MR. CRONHEIM: Then I would like to at least be \ 

22 THE COURT: and I won't allow that. 

I 

I 

24 able to introduce that Chad did not say it was him, he, 
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1 Chad. 

2 THE COURT: Right. Is that the inference you want 

3 the jury to draw is that Jeffe Marshall did it? 

4 MR. CRONHEIM: No. No. That's not the inference I 

5 want to draw. The inference I want to draw in this small 

6 context is it wasn't Chad. I'm not trying to point a 

7 finger. Given your ruling, I can't get into the statement 

8 of Jeffe Marshall, but I, at least, want to go through the 

9 common sense part of that it wasn't him. It doesn't 

10 matter 

11 MR. DELKER: That's still hearsay. Any assertion 

12 by the defendant about who caused those bruises is an 

13 assertion, out-of-court assertion for the truth of the 

14 matter asserted. It doesn't matter ---

15 UNIDENTIFIED SPEAKER: It's in your favor. 

16 MR. CRONHEIM: It seems to me they've opened the 

17 door. They didn't have to ask about this incident. 

18 They're the ones who've raised it. It's an unreasonable 

19 inference to allow the jury to think that this is being 

20 shown by Chad to brag that this was done. I think that 

21 it's unreasonable and unfair circumstance. 

22 THE COURT: Okay. I'm going to allow you to -- to 

23 offer that, because the State did present this incident. 

24 But I'm not going to allow you to offer any statements 
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1 that the defendant made about Jeffe Marshall. 

2 MR. CRONHEIM: So that I'm following your ruling l I 

3 can get in that Chad did not say he did it? 

4 THE COURT: Right. 

5 MR. CRONHEIM: I cannot get in that he said Jeffe 

6 did it? 

7 THE COURT: Right. 

8 MR. CRONHEIM: Fine. I understand. I just want to 

9 be clear so I'm following you. 

10 THE COURT: Okay. 

11 MR. DELKER: Objection. Just I guess -- I guess 

12 I'd like to object on this ground, that I was really 

13 careful about just what this witness saw with respect to 

14 Kassidy's injuries. But ---

15 THE COURT: But the trouble is what you introduced 

16 was Chad showing this witness, which is conduct that can 

17 constitute an assertion. And the inference that the jury 

18 could draw, whether you were trying to draw it, is that he 

19 is bragging about it, so I'm going to let this in for the 

20 defendant to rebut that. 

21 MR. DELKER: Okay. And with respect to the 

22 November 9th situation, I guess what I would request is 

23 that this not unfold like it did with the last witness, 

24 that the foundation about people's behavior precede any 
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1 questions about what was said, unlike last time where the 

2 question about what was said preceded the conduct. 

3 THE COURT: Right. 

4 MR. CRONHEIM: Understood. 

5 THE COURT: Okay. 

6 [End bench conference] . 

7 THE COURT: Thank you, ladies and gentlemen. 

8 A CROSS-EXAMINATION [By Mr. Cronheim]: 

9 Q Jeremy, I understand that you saw bruising on 

10 Kassidy twice? 

11 A Correct. 

12 Q The first time, Kassidy was in the car? 

13 A Correct. 

14 Q And Amanda actually showed you Kassidy and said --

15 her face and bruises? 

16 A Correct. 

17 Q The second time, Chad shows you bruising, correct? 

18 A Yes, he did. 

19 Q The first time, October 15, the second time October 

20 24? 

21 A Yes. 

22 Q We'll get that together. But I just want to be 

23 clear that in the two instances that you saw 

24 bruising on Kassidy, once Amanda showed it to you, 
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1 once Chad showed it to you? 

2 A Before -- before Chad showed me the major bruises, 

3 I did see some, so I asked him about it. 

4 Q Okay. Now, you're a good friend of Chad? 

5 A Yes. 

6 Q And, nonetheless, you've cooperated with the police 

7 in this case, haven't you? 

8 A Without a doubt. 

9 Q Okay. You went over to the police station on your 

10 own on November 9? 

11 A I did. 

12 Q That was voluntary on your part? 

13 A Uh-huh. Yes. 

14 Q You were re-interviewed in fact, on November 9, 

15 that interview ended with you asking one of the 

16 officers for his card? 

17 A Correct. 

18 Q So if you had any other information you could 

19 
® 

provide it? 

.. 
" 20 A a: 
12 

Yes. 
0 
z 
0 
<Il 21 Q a: 
w 

You were re-interviewed on, I believe, November 14. 
<f) 

:'i 

22 A They came to my work 20 minutes before lunch and 

23 pulled me out. 

24 Q Okay. And you agreed to an interview, which I 
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think was even longer than the first one? 

Yes, it was. 

You spoke with the police on August 16th? 

I can't recall the definite date, but it was in 

August. 

Yeah. The day -- this is the day that you were 

subpoenaed for grand jury? 

Yes. 

121 

After first speaking to the police, you called them 

back 

Yes. 

on that morning? And you talked with the police 

on your own and voluntarily on August 16th? 

Correct. 

And you'd met with the office of the attorney 

general, these two prosecutor's on November 20? 

And there's a total of two times I met with them. 

Okay. So you've been an open book, and you've 

volunteered to provide whatever information they 

asked you? 

Yes, I have. 

And you've testified to the contact between Amanda 

and Chad? 

Yes. 

L-______________________ _ 
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1 Q And you testified truthfully before the grand jury? 

2 A Yes. 

3 Q And you've testified truthfully today? 

4 A Yes. 

5 Q And in all of your testimony, in all of the times 

6 that you've spoken with the police, Chad's never 

7 asked you to lie? 

8 A No. 

9 Q He's never asked you to cover up? 

10 A No, he hasn't. 

11 Q In fact, he's asked you to tell the truth? 

12 A Yes, he has. 

13 Q Now, my understanding is you saw Kassidy a limited 

14 number of times? 

15 A Correct. 

16 Q You never, in particular, saw Chad discipline 
m 

'" 17 m 

"' 
~ 

Kassidy? 

~ 18 A -

'" 
No, I haven't. 

« 

'" z 
W 
Q 19 Q 
® 

You never, in particular, saw Amanda discipline 
« 

" 20 a: 
f2 

Kassidy? 
0 
z 
0 en 21 A a: 
w 
<f) 

I just seen her -- have her upstairs in her room, 
:s 

22 that was it. 

23 Q And that's what I want to talk about. There was 

24 one time when Amanda was with Kassidy at the house 
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1 in Rochester? 

2 A Correct. 

3 Q And Kassidy was In her room? 

4 A Yes. 

5 Q And Amanda and Chad were downstairs? 

6 A Yes. 

7 Q And someone went up to get Kassidy? 

8 A Kassidy was in the room crying she couldn't get 

9 out, and Chad went up there and got her out. 

10 Q Okay. And my understanding lS for the time that 

11 you saw Kassidy, recognizing a limited number of 

12 times, but, again, the first time was perhaps in 

13 June of 2000? 

14 A Yes. 

15 Q She always appeared to you to be quiet? 

16 A Yes. 

17 Q Not particularly interactive? 

18 A Correct. 

19 Q Not playful? 

20 A Uh-huh. 

21 Q And she 

22 THE COURT: You have to yes or no. 

23 THE WITNESS: Yes. I'm sorry. Yes. 

24 THE COURT: That's okay. 
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1 THE WITNESS: I'm new at this. 

2 [By Mr. Cronheim]: 

3 Q Right. It's mostly the women who have been saying 

4 uh-huh. Okay. And you saw her sit frequently just 

5 on the couch? 

6 A She usually just sat on the couch. 

7 Q Now, the first time that you saw marks on Kassidy 

8 were on November 15? 

9 A November 15? 

10 Q Excuse me, October 15? 

11 A Yes. 

12 Q Okay. And that was the time of Chad's birthday? 

13 A Correct. 

14 Q And that's the time that Kassidy was in the car? 

15 A Yes. 

16 Q And, again, it was Amanda who pointed out the 

17 bruises to you on Kassidy's face? 

18 A Yes. 

® 
19 Q And the second time you indicated that Chad pointed 

20 out bruising on Kassidy? 

21 A I saw bruises on her, and I asked Chad about them, 

22 and then he pointed some more out. 

23 Q And that's the time when you're at his Rochester 

24 home? 
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Yes. 

And he asks Kassidy to come over to him? 

Correct. 

And Kassidy does? 

Yes. 

There's no, you know, I'm not going to come over to 

Chad? 

Nope, she came right over. 

Okay. And that's the time that Chad showed you 

bruising on her buttocks? 

He did. He pulled down her diaper and showed me. 

And that extended to an area above her buttocks --

excuse me, above her diaper and below? 

Correct. 

And you asked Chad who did this? 

I did. 

And Chad didn't say he did it? 

No, he did not. 

All right. Now, also that day, October 24, that's 

a Tuesday? 

Yes. 

You had slept over Monday night? 

Correct. 

And you saw Kassidy in the morning? 

-------------, 
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1 A Briefly. 

2 Q And do you know where Kassidy spent the day that 

3 day? 

4 A I'm not sure. 

5 Q Are you aware whether she may have spent the day at 

6 Jeffe Marshall's? 

7 A I can't remember, to be honest with you. 

8 Q Now, you also indicated that on November 9, you saw 

9 Chad? 

10 A I did. 

11 Q Now, your job requires you and Chad to have a lot 

12 of contact? 

13 A It does. 

14 Q It can be anything to do with some of the equipment 

15 in the store to some of the business issues that 

16 impacted the store? 

17 A Yes. 

18 Q And you talked with him that day about an audit 

19 that was going on? 

20 A Two of the restaurants he was supervising were 

21 undergoing a State labor audit at the time. 

22 Q And you talked with him about that audit 

23 information? 

24 A He would -- he asked me to get some photocopies 
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together for it. 

Okay. And he was conducting himself sort of in the 

way he ordinarily would in a business day? 

Yes. 

And there's a time that he came over and there was 

something about soup cookers? 

Yes, he brought some soup cookers in for me to sell 

soup. 

Okay. Those were for the store? 

Yes. 

Okay. Again, he's just acting sort of the way he 

would in an ordinary day? 

Yes. 

And at that point, though, you asked him a little 

bit about what was going on? 

Yes. 

And he indicated that he'd gotten this call from 

the Kittery Police Department? 

Correct. 

And he didn't know what that was about? 

He did not. 

And you didn't have any more extensive conversation 

with him about that issue then, did you? 

Yes. I asked him why they'd be paging him. He 
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said he had no idea. And then we sort of 

hypothesized on why, maybe. 

Okay. We can't get into ---

Gotcha. 
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-- hypotheticals here. All right. And then you 

were in the area of the Kittery Police Department 

toward the end of November 9? 

Yes. 

And so you chose to go over to the police station 

at that point? 

Correct. 

Chad didn't ask you to come? 

No. 

You weren't there to provide any cover for him? 

I had no idea why anyone was there. 

Right. And at the time you spoke with Chad, he had 

no idea what was going on, either? 

Correct. 

And, again, to repeat, he didn't ask you to come 

over 

He did not. 

to the police station? And it's at the police 

station that you learned that Kassidy had died? 

Yes, it was. 
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And being a friend of Chad's, the police asked to 

talk with you? 

Yes. I might have asked them if they wanted to 

talk to me, because I had seen some bruises. 

Okay. 

I think I asked them if they wanted to talk to me. 

And that's -- I think your taped statement is 42 

pages? 

Correct. 

And you're out of the station, and everybody is 

done with their interviews at some point? 

At some point. 

And you're -- you're In the parking lot? 

Yes. 

And everybody's upset about at that point? 

Correct. 

Kassidy had died hours before, correct? 

Yes. 

Chad is upset? 

Yes. 

You see Jeffe Marshall? He's upset? 

I saw Jeffe before I saw Chad. 

Okay. And he's also upset? 

It's really just he's kind of looking down. Not 
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1 really. 

2 Q He's not really upset? 

3 A Not too upset about it. 

4 Q Well, let me focus at time, if I could, with was 

5 there a time that Chad and Jeffe Marshall had a 

6 conversation? 

7 A When Chad came out, he didn't see Jeffe right away, 

8 and then he started to walk towards Jeffe. 

9 Q Before you get into that, how was Chad at that 

10 point? Was he upset at that point? 

11 A He was -- he was upset that the baby was dead. He 

12 said he really loved that girl. He just kept 

13 talking about he wanted to be with Amanda and 

14 support her. 

15 Q Okay. And is there a time then that he had a 

16 conversation with Jeffe Marshall? 

17 A He started walking over towards Jeffe, and I 

18 grabbed him and tried to say, you know, not a good 

19 
® 

idea. And at that point, he got up almost in 
« 

" 20 a: 
0 
tL 

Jeffe's face and said "You're going to pay for what 
0 
Z 
0 
OJ 21 a: 
UJ 
<fl 

you did." 
:'i 

22 Q Okay. Now, the State's talked with you a little 

23 bit about your providing some help for Amanda after 

24 Kassidy's death. 
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Yes. 

Why did you do that? 

I tried to help people out. I've been blessed with 

some great family and some good friends, and, you 

know, when I see someone that hasn't had those same 

fortunes, I try to help them out. 

And you knew that there were problems with her 

family? 

Yes, she had spoken to me about them. 

And you knew that she wasn't going to get support 

from them? 

Correct. 

And so you were trying to be a help? 

She came to me and she said she had no one. She 

wasn't allowed to be with Chad, and she had nobody. 

And at some point, you registered the car. I think 

you talked to the prosecutors about that. Okay. 

And that was after Chad had indicated to you that 

he'd been harassed by the police? 

Yes. 

How he'd been stopped repeatedly in his car? 

He told me he was pulled over three times in one 

day. 

And he was just getting tired of it? 

----------------------------------------------------------------~ 
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1 A Yes. 

2 Q And so it was at that point that you helped 

3 register the car? 

4 A Yes. 

5 Q I want to switch gears and talk with you about 

6 Kyle. 

7 A Okay. 

8 Q You know Kyle to be Chad's son? 

9 A Correct. 

10 Q Your friendship with Chad is four to five years? 

11 A Yes. 

12 Q So for the entire -- and Chad [sic] is four at this 

13 point? 

14 A Kyle is four, yes. 

15 Q Excuse me, Kyle is four. 

16 MR. DELKER: Your Honor, may we approach? 

17 THE COURT: Sure. 

18 [The following is a discussion at the bench] . 

19 MR. DELKER: I just want to know where we're going 

20 with this? 

21 MR. CRONHEIM: We're going with he's seen Kyle hit 

22 a baseball. 

23 MR. DELKER: Okay. That's fine. 

24 [End bench conference] . 
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1 MR. DELKER: Thank you. 

2 [By Mr. Cronheim]: 

3 Q So you've been friends with Chad during Kyle's 

4 whole life? 

5 A Yes. 

6 Q And you've spent a fair amount of time with Chad? 

7 A Yes. 

8 Q And time with him when he's been with Kyle? 

9 A Correct. 

10 Q I'm drawing you attention to the summer of 2000. 

11 A Okay. 

12 Q Okay. Are there times that you spent -- did you 

13 spend time with Chad and Kyle during that summer? 

14 A Yes, there was a few times. 

15 Q And were there times that you were doing outdoor 

16 activity, including baseball? 

17 A Yes, we were playing whiffle ball. 

18 Q And are there times that you saw Kyle hit a pitched 

19 ball? 

20 A Correct. 

21 Q And he was able to do that not no Nomar 

22 Garciaparra, but he was able to do that on a 

23 repeated basis? 

24 A Remarkably well for someone that age. 



~-.. -... --~-.-------------------------------~. 

1 

2 

3 

MR. CRONHEIM: Thank you. 

THE COURT: Okay. Anything further? 

MR. DELKER: Just some questions. 
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4 A REDIRECT EXAMINATION [By Mr. Delker]: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

down. 

You said it was a whiffle ball that they were 

playing with? 

Outside, yes. 

Okay. One of those plastic, hollow balls? 

Yes. 

MR. DELKER: No further questions. 

THE COURT: Anything further on that, Mr. Cronheim? 

MR. CRONHEIM: I'm all set. Thank you. 

THE COURT: Okay. Thank you, sir. You may step 

MR. DELKER: State would call Vanessa Mansson. 

THE COURT: Good afternoon. Just remain standing 

for a moment, face Mr. Delker and raise your right hand. 

A VANESSA MANS SON 

19 was called as a witness, and having been first duly sworn 

20 on oath, was examined and testified as follows: 

21 THE COURT: Have a seat. 

22 DIRECT EXAMINATION [By Mr. Delker] 

23 

24 

Q Would you please introduce yourself to the jury, 

and spell both your first and last names for the 
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record. 

Vanessa Mansson. V-a-n-e-s-s-a, M-a-n-s-s-o-n. 

Ms. Mansson, where do you live? 

In Keene. 

Keene, New Hampshire? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: Yes. 

THE COURT: Thanks. 
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10 [By Mr. Delker]: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

And what -- how long have you lived at your current 

address? 

Since the last weekend In May of this year. 

And where did you live before you lived where 

you're currently living? 

On Park Ave., in Keene. 

What kind of a home was that? 

It was an apartment. 

How long had you lived at Park Ave., In Keene? 

Since October of 2000. 

Now, do you know the defendant, Chad Evans? 

Yes, I do. 

How do you know him? 

We've been very good friends since about 26 years 
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1 now. 

2 Q And how did you first meet him? 

3 A His father owned a rubbish-removal business, and I 

4 was on that route, and Chad would always go with 

5 his dad so he could see me. 

6 Q And so you've known him since grade school, since 

7 you were kids? 

8 A Yes. 

9 Q How often would you see the defendant before he was 

10 arrested? 

11 A It was rather infrequent. We spoke on the phone 

12 more often than I saw him, because he lived in 

13 Rochester, and I lived in Keene. 

14 Q How often 

15 A A couple of times a year. 

16 Q And how often would you speak with him on the 

17 phone? 

18 A Before he was arrested, maybe monthly. 

19 Q Now, did the defendant live with you after he was 

20 arrested? 

21 A Yes. 

22 Q Can you explain when that started, when he started 

23 living with you? 

24 A I prefer to say that he was staying with me. He 
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didn't actually live there, because he wasn't there 

constantly. I would say it was the first week in 

December after he was released on bail. 

How did it come about that he started staying with 

you? 

When he first came back to Keene, he came over to 

my apartment to visit. And I offered my apartment 

to him so that he could just get away from 

everything, just a place to relax. 

And did the frequency with which he stayed at your 

place change over time? 

Yes, it did. 

And how did it change? 

He started to stay there more often than not. 

And do you know Amanda Bortner? 

Yes, I do. 

How do you know Amanda? 

I met Amanda through Chad. 

When did you meet her? 

July or August of 2000. 

How well did you know Amanda? 

Not very well, just as Chad's girlfriend. 

Before the defendant was arrested, how many times 

did you say you'd seen Amanda? 
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Once. 

Now, were you aware that the defendant and Amanda 

were not supposed to have contact with each other? 

Yes, I was. 

How do you know that? 

I believe that Chad told me. 

And was there a time when Amanda stayed at your 

house? 

Yes, there was. 

Can you explain that? 

Chad came over one night and was very upset because 

Amanda had tried to contact him. And she had tried 

to contact him, from what he said, numerous times, 

and, finally, he did speak with her on the phone. 

And she was upset and crying and said that she 

didn't have a place to live, didn't have a place to 

stay, and didn't know what she was going to do. So 

I offered to Chad to have Amanda stay at my house. 

And what did the defendant say in response? 

Verbatim, I don't know exactly. 

No. 

He -- he said, well, he didn't want to impose on 

me. And I said that's not an imposition, you know. 

I know how important -- knew how important the two 
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1 of them were to each other. And it was very 

2 upsetting to him that she was just out there with 

3 no one, so ... 

4 Q How did the defendant describe his relationship 

5 with Amanda to you at that time? 

6 A He loved her very much and missed her. 

7 Q Did Amanda start staying with you? 

8 A Yes, she did. 

9 Q When was that? 

10 A It was shortly after I had offered Chad to stay at 

11 my apartment. First or second week in December, I 

12 believe. 

13 Q Of last year? 

14 A Yes. 

15 Q So about a year ago? 

16 A Yes. 
m 
00 
m 17 Q <0 

~ 
And who else was staying at your apartment? 

~ 
~ 18 A 0 
" 

My two children and myself. 
'" z 
w 
n. 

19 
@ Q And so Amanda, your two children, and yourself. 

20 Anyone else? 

21 A And Chad would stay there. 

22 Q When the defendant and Amanda stayed at your place, 

23 where did they stay? 

24 A They stayed in my room. 
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1 Q And where did you sleep? 

2 A On the couch. 

3 Q So they were together alone In your room? 

4 A Yes. 

5 Q How frequently would they stay together at your 

6 house? 

7 A Initially, they just stayed on the weekends, and 

8 then -- excuse me -- then Amanda began to stay more 

9 often. And Chad was working nights at the time, so 

10 he would come over when he wasn't working. But she 

11 was primarily there all the time. 

12 Q And how frequently would the defendant and Amanda 

13 be together? 

14 A Almost daily. 

15 Q Now, at some point in January, did Amanda move out 

16 of your house? 

17 A She left for a while, yes. 

18 Q Where did she go? 

19 
® 

A Texas. 
« 

" 20 Q a: 
0 
u. 

And how long did she stay in Texas? 
0 
z 
0 
CD 21 A a: 
UJ 
<fJ 

I believe she was gone for two weeks. 
:3 

22 Q And what happened after those two weeks? 

23 A She came back to New Hampshire, and she didn't stay 

24 with me, initiallYi she stayed at another friend's 
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1 house In Newport. 

2 Q And did she come back and stay at your house? 

3 A Yes, she did. 

4 Q And how long after she came back from Texas did she 

5 stay at your house again? 

6 A It was just a matter of days. Maybe a weekend. 

7 Q What was the defendant doing when Amanda -- or 

8 where was the defendant staying when Amanda came 

9 back to your house? 

10 A At my house. 

11 Q So the two of them were again together at your 

12 house? 

13 A Yes. 

14 Q Did Amanda leave your house again at some point? 

15 A Yes, she did. 

16 Q When was that? 

17 A I believe it was March. 

18 Q And where did she go? 

® 
19 A To Texas. 

20 Q How long did she stay in Texas that time? 

21 A A week. I think it was about a week. 

22 Q When she returned from Texas the second time in 

23 March, where did she -- what did she do when she 

24 got back? 
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She came back to my house. 

And was the defendant staying at your house with 

her at that point? 

Yes. 

How would you describe Amanda's and the defendant's 

relationship when they stayed with you at your 

house? 

They were like honeymooners. They were always 

holding hands and always would sit very close on 

the couch, and just supporting each other. 

What did Amanda do for food and household needs? 

She would just basically -- she was living at my 

house, and I offered my things to her. And she 

would help me out with my children if I needed a 

sitter. So she stayed. 

Would the defendant contribute in any way to your 

household expenses? 

He would pay for his phone calls. If he made a 

long-distance call, he would pay for his phone 

calls. And he would bring home groceries, or he 

was working for Domino's at the time and would 

bring home pizza and soda for the kids, or for the 

family. 

And this is while Amanda was standing there he 
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Yes. 

-- buy grocerles and stuff? 

Yes. 

Now, at some point, did Amanda move out of your 

house altogether? 

Yes, she did. 

When was that? 

The second week of May. 

Why did she move out? 
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I was angry with her because she forgot to pick my 

children up twice from school. 

And so did your parting with Amanda, was it -- how 

would you characterize your parting with Amanda? 

It wasn't on good terms. 

At some point, are you aware of where Amanda -- or 

whether Amanda and the defendant stayed together at 

other places besides your apartment? 

No. First hand, no. 

Okay. Did the defendant ever tell you that they 

had spent time at other places? 

While they were staying with me, yes. He had told 

me that they had gone to the friend's in Newport 

and -- but other ~han that, no. 
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1 Q Were you aware that they were staying -- do you 

2 know Eric Lepisto? 

3 A Yup. Yes. 

4 Q Were you aware that they were staying there? 

5 A Yes. 

6 Q How were you aware that they were staying there? 

7 A I believe it was Amanda that told me that. I don't 

8 really recall. 

9 Q Who is Eric Lepisto? 

10 A A former boyfriend of mine. 

11 Q Did -- did Amanda know him before she met you? 

12 A No. 

13 Q How about the defendant, did he know Eric Lepisto 

14 before 

15 A No. 

16 Q Are you aware of a situation where the defendant 

17 and Amanda were camping together? 

18 A I had heard that, yes. 

19 Q Okay. 

20 A Not first hand. 

21 Q Did you hear -- did the defendant tell you anything 

22 about that? 

23 A No. 

24 Q When was the last time you saw Amanda? 
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1 A I believe it was shortly after I testified at grand 

2 jury. 

3 Q Was there a time that you saw Amanda sometime in 

4 August? 

5 A She had -- she had contacted me by phone and wanted 

6 to come over and see my children, and wanted to 

7 apologize, kind of reconcile with me at that point. 

8 Q Was there a time when you saw Amanda shortly before 

9 the grand jury at a stop light, or an intersection 

10 or something? 

11 A Yes. 

12 Q What was that situation? 

13 A I was driving out of the mobile home park that I 

14 live in, and she was driving in, and we just 

15 stopped in the car and -- and spoke, briefly. 

16 Q What did Amanda look like at the time? 

17 A She looked -- she didn't look like -- normally, she 

18 always, you know, was doing her hair and makeup, 

19 and she didn't look like she had showered. Kind of 

20 messy, I guess. 

21 Q And what kind of -- was she driving a car? 

22 A Yes. 

23 Q What kind of car was she driving? 

24 A A gray station wagon. 
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1 Q And what was the situation with the car? Was there , 

2 stuff in it? 

3 A I really don't recall. 

4 Q Clothing, belongings, or anything like that? 

5 A I don't recall. 

6 Q Are you aware of whether the defendant ever drove 

7 that gray station wagon, himself? 

8 A Yes. 

9 Q How did you know that? 

10 A Because he got a speeding ticket In it. 

11 Q Did the defendant ever express concern to you about i 

12 getting caught with Amanda? 

13 A He was -- he was concerned -- yes, he was concerned 

14 about that they were not supposed to be together. 

15 Q And did they take steps to avoid being seen 

16 together? 

17 A They didn't -- I wouldn't say that they took steps. 

18 I think they chose, because of the media and 
"" <:J 
Z 
w 
CL 19 
® everything that was going on, they chose not to go 

"" ::; 20 a: 
2 out. They primarily just stayed at home. 

21 THE COURT: Can I stop you for just a minute, Mr. 

22 Delker? 

23 [Pause in proceedings - judge conferring with deputy 

24 clerk]. 
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1 THE COURT: Can we take the lunch break at this 

2 time, Mr. Delker? 

3 MR. DELKER: Sure. 

4 THE COURT: I'm certain that we wouldn't finish 

5 with the cross, anyway, before 12:30, so we're going to 

6 take a lunch break now, and I'm going to ask you to come 

7 back after the lunch hour. Sorry that you have to stay 

8 for an extra hour. Why don't you step down from the 

9 witness stand for a moment, and go all the way to the 

10 back. Thank you. 

11 All right. Ladies and gentlemen, we're going to 

12 take a lunch break at this time. I know you're tired of 

13 hearing me say this, but it's important for me to say it 

14 every time that we break. Please don't discuss the case 

15 yet amongst yourselves. Don't decide the case for 

16 yourself until you've heard all of the evidence. And 

17 we'll see you at 1:30. I'm asking the lawyers to stay 

18 here in the courtroom for a moment. Thank you. 

19 [Jury excused at 12:23:19 P.M.]. 

20 THE BAILIFF: You may be seat. 

21 THE COURT: Okay. I think Attorney Shoen is here 

22 in the courtroom. She's been appointed to represent Cory 

23 Merrill, who will be testifying in this case. And I know, 

24 Ms. Shoen, you need to be elsewhere. So, we appointed you 
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1 just to make sure there were no fifth-amendment concerns 

2 

3 

4 

5 

with your client. Do you want to address the Court? 

MS. SHOEN: Thank you, your Honor, I do. There are 

no fifth-amendment concerns with my client. He does, 

however, have protection concerns. He is currently in 

6 protective custody in Concord, and has had many, many, 

7 many problems there. And he indicates that he's already 

8 been spoken to by other inmates regarding this case, and 

9 that he's being labeled as a, quote, unquote, rat. And 

10 his concerns are that he wants to make sure that Chad will 

11 never ever, ever have any contact with him. And his 

12 greater concern is that since he's already been labeled a 

13 rat, it will impact his existence at the prison, 

14 specifically, his ability to enter into the Summitt House, 

15 actually the sexual-offender treatment program. I guess 

16 you can't get in if you're in PC, and he's already tried 

17 

18 

to get in and been bounced back because of the PC. And so 

I'm putting those concerns on the record. I would ask, 

19 and he would ask, that if Chad does get convicted, that 

20 there's a contact in Chad's sentencing provisions that say 

21 absolutely no contact with him, and that the prison can't 

22 house him in the same unit as my client. 

23 But in terms of fifth amendment, there are no 

24 fifth-amendment issues, to the best of my knowledge. 
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1 THE COURT: Okay. All right. Anything from the 

2 State? 

3 MR. DELKER: Only that there are -- we have not had 

4 any agreement with respect to Mr. Merrill's situation 

5 other than we certainly will do what we need to do in 

6 order to protect his safety. 

7 THE COURT: Okay. 

8 MR. DELKER: That's obviously a concern. 

9 THE COURT: From the State? I'm sorry, from the 

10 defense? 

11 MR. SISTI: Yeah. I mean, we certainly don't 

12 accept any of the offers, because, I mean, Mr. Merrill's 

13 not here. I don't know anything about any threats against 

14 him. I don't know what the -- you know, what the reason 

15 for said threats would be. For all I know, this 

16 individual is in PC for a completely unrelated situation, 

17 and I don't think that that should at all, you know, be 

18 delved into unless there is a specific allegation that it 

19 has something to do with Chad. If it does have something 

20 to do with Chad, I'm sure that the State will make 

21 available all the investigative reports with regard to 

22 that so that we can test the reliability of this 

23 individual. 

24 THE COURT: Okay. Well, the concerns raised by 
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1 Attorney Shoen, In my Vlew, are concerns that I would take 

2 up as a judge after and if there is any conviction. And 

3 certainly I can't do much more than make any 

4 recommendation to the -- to the prison. But I agree that 

5 none of this should -- should be the area of inquiry, 

6 especially if there's any kind of concern that it's 

7 directly -- the threats are directly coming from the 

8 defendant, unless there were information confirming that. 

9 So ... 

10 MR. SISTI: Well, yeah, I don't have any 

11 information. 

12 THE COURT: Right. No, no, no. I'm saying -- I'm 

13 saying to the State, obviously. 

14 MR. DELKER: No, the State has no intention of 

15 going into 

16 THE COURT: Okay. 

17 MR. DELKER: -- any of those issues. But, of 

18 course, we'll be delving into what his desires are, and 

19 I'm sure the Court 

20 THE COURT: Sure. 

21 MR. DELKER: Thank you. 

22 THE COURT: That's fine. 

23 MS. SHOEN: Your Honor, for the record, there was 

24 no comments from Cory to me that Chad had, in any way, 
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1 threatened! or coerced or done anything to him. The 

2 concerns are from other inmates in the prison. But! quite 

3 frankly! your Honor! he!s got some other issues! as well! 

4 and he!s not in PC as a result of this case! to the best 

5 of my knowledge. 

6 THE COURT: Okay. All right. 

7 break! and weIll see you after lunch. 

Then we!ll take a 

If I could see 

8 counsel! not Ms. Shoen! in chambers just for a moment 

9 before lunch. 

10 

11 

12 

MS. SHOEN: 

THE COURT: 

THE BAILIFF: 

Thank you. 

Thanks. 

All rise! please. 

13 [Court recessed for lunch at 12 :27 :27 P.M.] 

14 [Court resumed at 1:34:12 P.M.]. 

15 

16 

17 

THE BAILIFF: You may be seated. 

THE COURT: You are still under oath. 

THE WITNESS: Okay. 

18 [By Mr. Delker]: 

19 

20 

Q Good afternoon. I think where we left off! you had 

21 

22 

23 

24 A 

described for the jury a number of times when the 

defendant and Amanda stayed at your apartment. And 

I may have asked you this before the break! but did 

they take steps to avoid getting caught together? 

I don!t feel as though they took steps! they just 
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1 didn't go out. 

2 Q Did you -- do you remember testifying before the 

3 grand jury? 

4 A Yes. 

5 Q Do you remember telling the grand jury that you 

6 felt that they were hiding the fact that they were 

7 being together? 

8 A I don't recall saying that they were hiding. They 

9 knew they weren't supposed to be together, so they 

10 didn't want anyone to see them together, so they 

11 didn't go out, and they wouldn't come and go at the 

12 same time. 

13 MR. DELKER: Page 119. 

14 [By Mr. Delker]: 

15 Q I'm going to show you testimony. This is your 

16 answer. Top of page 119, you start out and say 

17 "But it wasn't specifically Amanda. He didn't call 

18 anyone from his house. He did, but, you know, the 

19 conversations were -- he didn't -- he didn't talk, 

20 you know, it was a very generic type of 

21 conversation. I mean, that wasn't -- they weren't 

22 trying to hide anything. I mean, of course they 

23 were trying to hide the fact that they were seeing 

24 each other, but, you know, he wouldn't talk about 
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1 bills or personal trips over his phone and so 

2 forth. 11 So, I mean, they weren't trying to hide the 

3 fact that they were being seen together, correct? 

4 A Yes. I believe that that statement actually 

5 referred to not necessarily them being seen 

6 together though, was it? I believe that that 

7 statement referred to them not talking about 

8 anything on the phone because we all felt that our 

9 phones were tapped or -- and, you know, as far as 

10 letting everyone else, or whoever else was 

11 listening in on our phones know the personal 

12 information about ourselves. 

13 Q But just so I'm clear, the concern was that the 

14 defendant didn't want the police finding out he was 

15 in contact with Amanda? 

16 A Yes. 

17 Q Now, at some point, did you become aware that 

18 Amanda wanted to obtain an attorney? 

® 
19 A Yes. 

« 
::; 

20 Q cr: 
0 How did that come about? 
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She had said something to me about that she felt 
Ul 
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22 that her initial statements to the police were not 

23 correct, that she had just told the police what she 

24 thought they wanted to hear so that she could get 
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1 out of -- get out of there, because she had been 

2 interrogated for quite a while. And -- and I had 

3 said something to Chad about that I thought 

4 probably Amanda should get an attorney. And -- and 

5 I guess then he, you know, said that he 

6 MR. CRONHEIM: Your Honor, objection. May we 

7 approach? 

8 THE COURT: Sure. 

9 [The following is a discussion at the bench] . 

10 MR. CRONHEIM: I'm just trying to find out where 

11 they're going with this, because any number of people have 

12 talked with her about getting a lawyer, including me. And 

13 I -- I guess I'd like an offer of proof as to what its 

14 relevance is. 

15 THE COURT: It's in the pleading somewhere. 

16 MR. DELKER: Yeah. She told the grand jury that 

17 what happened is she and the defendant talked about Amanda 

18 getting a lawyer. The defendant then -- I think she may 

19 have talked to Amanda about it, but then no, I'm sorry. 

20 What she told Amanda is she did not talk to Amanda about 

21 it, then the defendant came back to her and said has 

22 Amanda talked to you about getting a lawyer and Vanessa 

23 said no. And then some time after that second 

24 conversation with the defendant about Amanda getting a 
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1 lawyer, Amanda contacted Vanessa about getting a lawyer. 

2 So I think the fair inference is the defendant talked to 

3 Amanda about getting a lawyer. 

4 MR. CRONHEIM: My problem is that I spoke with 

5 Amanda about getting a lawyer. 

6 about that, as well. 

Spoke with Susan Ashley 

7 THE COURT: Right. But I think if the State is 

8 offering evidence that the defendant suggested it to 

9 Vanessa that -- I mean, it doesn't matter whether someone 

10 talked to Amanda beforehand, but maybe you could get the 

11 dates a little clearer. 

12 MR. DELKER: I don't know that she's real clear 

13 about the dates. 

14 

15 

THE COURT: 

MR. DELKER: 

Okay. 

But it was some time before she 

16 contacted the court. 

17 

18 

THE COURT: All right. 

MR. CRONHEIM: Which is exactly the time that I was 

19 in touch with the court. 

20 

21 

22 

that. 

THE COURT: Well, I'll have to get the clerk on 

I'm not sure. 

MR. CRONHEIM: Right, but I can assure you that it 

23 occurred. 

24 THE COURT: Yeah, but I think it was in response to 
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1 the clerk calling everybody after Amanda called her. 

2 MR. CRONHEIM: No. I mean, there were different 

3 times. And, in fact, is that Amanda was told by -- and 

4 this will come out when I guess Cathy Nuernberg told her 

5 to get a lawyer, a counselor down in Texas. 

6 THE COURT: I'm going to let the State ask about 

7 this. I think it's relevant. 

8 [End bench conference] 

9 [By Mr. Delker]: 

10 Q I think a moment ago you said that you and the 

11 defendant spoke about Amanda getting a lawyer? 

12 A Yes, I told Chad that I thought Amanda should get a 

13 lawyer. 

14 Q And did the defendant speak to you again about 

15 Amanda getting a lawyer after that initial 

16 conversation? 

17 A I don't recall. 

18 Q Do you remember having more than one conversation 

19 with the defendant about Amanda getting a lawyer? 

20 A Yes, after I spoke to Amanda about getting an 

21 attorney, I then told the defendant that -- that I 

22 had spoken to her about that. 

23 Q You testified that you had spoken you had 

24 testified before the grand jury. Do you remember 
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being asked questions about this subject with the 

grand jury? 

Yes. 

And I think it was I that asked you, I wasn't 

entirely clear, did Amanda talk to you, I know you 

talked to her about talking to a victim/witness 

person and your answer was yes. I'm sorry. 

THE COURT: Do you have a page number? 

MR. DELKER: Page 152. I'm sorry. 

THE COURT: Okay. 

11 [By Mr. Delker]: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q I said "I know you talked to her about talking to a 

victim/witness person". And you said "Yes. That's 

how that ... ", and I say "Did she talk to you about 

a lawyer?" And you said "Well, just in that, you 

know, with an appointment for her. And that's 

where the conversation then led into the 

victim/witness coordination, because I didn't know, 

but I figured they could help her." And I asked 

you the question "I guess I'm a little confused 

about the sequence of events. Who was it that 

first broached the subject about Amanda contacting 

someone?" And you said "You." And I asked you 

"who did you broach the subject with?" A.nd you 
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1 said "Chad." And then I said "And then you had a 

2 conversation with Chad, and later he asked you if 

3 Amanda had approached you about contacting a 

4 lawyer?" And your answer was "Yes." And then I 

5 asked "And then had Amanda contacted, talked to 

6 you about that?" "Yes." That second time? "And 

7 what did you tell Chad about -- what did you tell 

8 Chad when he asked you if Amanda had talked to you 

9 about contacting a lawyer?" You said "I told 

10 him -- I told him that, you know, she had far too 

11 many questions for me, and I'm a secretary and not 

12 an attorney. So I told her to contact the 

13 victim/witness person." Is that -- is that 

14 accurate 

15 A Yes. 

16 Q -- when you reflect the conversation? 

17 A Yes. 

18 Q Did the defendant express any concerns about Amanda 

19 
® 

getting a lawyer? 

« 

" 20 A a: 
:r The only concern he had is that when she had an 
0 
z 
0 
CD 21 a: 
w 

attorney that they wouldn't be able to see each 
<JJ 
:5 

22 other. 

23 Q Did -- remember telling the grand jury that he was 

24 nervous about Amanda contacting a lawyer because 
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1 she might be interviewed by the police again? 

2 A Yes. 

3 Q And did he express that concern to you? 

4 A Yes, he was concerned, because he didn't want her 

5 to have to go through what she went through the 

6 first time. 

7 MR. DELKER: Just one second, your Honor. No 

8 further questions. 

9 A CROSS-EXAMINATION [By Mr. Cronheim]: 

10 Q Just to follow up on that last point, page 153, 

11 about whether Chad was nervous. When you are asked 

12 about that issue by Mr. Delker you answer: He, 

13 being Chad, was nervous about it, because he was 

14 afraid that the State, the investigators would 

15 then, you know, bring Amanda in and end up going 

16 through another four-hour drill session. And he 

17 didn't want her to have to go through that again? 

18 A Yes. 

® 
19 Q And is that what you just testified to? 

20 A Yes. 

21 Q There wasn't any effort that you observed of Chad 

22 trying to manipulate the process? 

23 A No. 

24 Q Lawyers are supposed to -- I guess Lawyers are 
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officers of the court. 

Yes. 

They/re supposed to be truthful and honest? 

Yes. 
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Did you think there was anything wrong with Amanda 

getting a lawyer? 

No. 

It/s part of the reason why you suggested it l 

right? 

Yes. 

You/re not the first person to have suggested 

Amanda get a lawyer; her friend l Cathy Nuernberg l 

suggested she get a lawyer when she was in Texas in 

December or November of 2000 1 are you aware of 

that? 

I wasn/t aware of that l no. 

So people concerned about Amanda were suggesting 

that she get somebody to help her outl correct? 

MR. DELKER: Objection. 

THE WITNESS: Yes. 

THE COURT: Hold on just a minute. 

MR. DELKER: Oh l okay. 1 1 m sorrYI your Honor. 

THE COURT: NO I that/s okay. 

24 [By Mr. Cronheim] 
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All right, let me start where I was planning to 

start with you. I understand you met Chad in 

nursery school? 

Yes. 

And you were friendly as kids? 

Yes. 

what kind of business does his dad have? 

A rubbish removal. 

Ever see Chad? 

Yes. 

How'd that come about? 

I think it actually was Tuesdays was when his 

father would collect from our house, so Chad would 

ride along with his dad so he could see me. 

And you stayed friends throughout school? 

Yes. 

So that the jury knows, all the time that you spent 

with Chad, did you briefly go out with him? 

Yes. 

That was as a sophomore in high school? 

Yes. 

And I think you said that it was weird. 

It was weird, because he's more like my brother 

than a boyfriend. 
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And you went back to being friends? 

Right. 
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And you went back to being friends after that brief! 

interlude as a sophomore? 

Yes. 

And you stayed in touch with him since that time 

after high school? 

Yes. 

You've helped him with some of his personal issues? 

Yes. 

And he's helped you with some of yours? 

Definitely. 

And after high school, you had a variety of jobs? 

Yes. 

You were a corrections officer at one point? 

Yes. 

At one point, you were a legal secretary for the 

Cheshire County Attorney's Office? 

Yes, I was. 

Okay. And during this period of time, you were 

working over at the county attorney's over in 

Keene? 

Yes. 

And you were in contact with Chad after his arrest? 
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Yes. 

And you, as I understand, you were even there when 

he got out after he was arrested? 

Yes. 

Tristan was -- his former wife, Tristan was there, 

as well? 

Yes. 

And so from this time in November of 2000, and 

since, you've been in touch with him and been 

trying to provide some support? 

Yes. 

Now, in December of 2000, as I understand it, Chad 

spoke with you about helping out Amanda? 

Yes. 

My understanding is you felt sorry for her? 

Yes. 

She didn't have anyone else to help support her? 

No. 

She'd been abandoned by her family? 

Yes. 

And, In fact, I think you testified that, from your 

perspective, her family had turned their backs on 

her? 

Yes. 
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So that's what -- that's the background 

circumstance where Amanda ended up living with you? 

Yes. 

You were trying to interfere with the legal 

process? 

No. 

You were trying to reach out on a human level --

Yes. 

-- to someone in need? 

Yes. 

And Chad stayed with you, as well? 

Yes. 

My understanding is helped you with your kids? 

Yes. 

Cook from time to time? 

Yup. 

Or tried. And there were times when he was 

included in your family life? 

Yes. 

And this was around Christmas time, a little bit 

before Christmas time? 

Yes. 

He was there, and Amanda was there with you, as 

well? 
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They were there to help decorate the tree. 

And at some point after Christmas, Amanda went back 

to Texas and eventually came back to be with you? 

Yes. 

She was down there only a reasonably brief period 

of time? 

Yes, about two weeks. 

And you indicated that you'd seen her over the 

first several months of 2001, January through 

maybe May? 

Yes. 

And eventually she chose to move out, from what I 

understand? There was tension in the house, I 

think. 

Right, there was tension In the household, so she 

decided to leave. 

It was time to go? 

Uh-huh. Yes. 

Now, I believe you were aware of the time when 

Amanda had told Sergeant White that she was in 

Texas 

Yes. 

-- and she was really living with you? 

Yes. 
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And during that conversation with Amanda, Chad was 

present? 

I believe so, yes. 

And you'd testified that Chad said that she should 

tell Sergeant White where, in fact, she was? 

Yes. 

And she shouldn't be hiding from Sergeant White in 

terms of cooperation of this? 

Right. 

Now, you testified In front of the grand jury, 

correct? 

Yes. 

And you testified in a truthful way? 

Yes. 

And you've testified truthfully here today? 

Yes. 

Chad's never asked you to cover for him? 

Never. 

He's not asked you to lie for him? 

No. 

And you wouldn't do that? 

Absolutely not. 

The truth's that important to you? 

Yes, it is. 
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And you were told by Sergeant White when he 

interviewed you at the county attorney's office 

that the truth was important? 

Yes, he did. 

And you told him the truth? 

Yes, I did. 
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And after you testified in front of the grand jury, 

you were fired from your job? 

Yes, I was. 

Knowing that it was because you had been aware that 

Chad and Amanda were together? 

Yes. 

But despite the fact that it cost you your job, you 

told the truth? 

Yes. 

At every point? 

Yes. 

MR. CRONHEIM: Thank you. 

THE COURT: Anything further? 

MR. DELKER: Nothing further. 

THE COURT: Okay. Thank you, ma'am. You may step 

MR. DELKER: The State would call Cory Merrill. 

24 [Pause in proceedings - waiting for witness] . 
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1 THE COURT: Remain standing! Slr! and face the 

2 attorney and raise your right hand! please. 

3 
A CORY MERRILL 

4 was called as a witness! and having been first duly sworn 

5 on oath! was examined and testified as follows: 

6 DIRECT EXAMINATION [By Mr. Delker]: 

7 Q Thank you. Please be seated. 

8 THE COURT: Have a seat. 

9 [By Mr. Delker]: 

10 Q Would you please introduce yourself to the jury! 

11 and spell your name for the record. 

12 A Yes. My name is Cory Merrill! C-o-r-y! 

13 M-e-r-r-i-l-l. 

14 Q Mr. Merrill! where do you currently live? 

15 A New Hampshire State Prison. 

16 Q Why are you there? 

17 A Felonious sexual assault on a fifteen-year-old. 

18 Q How long is your sentence? 

19 A Three and a half to seven! with a year and a half 

20 suspended after successful completion of the SOP 

21 program. 

22 Q So you were sentenced three and a half years in the 

23 New Hampshire State Prision? 

24 A Yes. 
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At some point last year, were you incarcerated at 

the Strafford County House of Corrections? 

Yes. 

Why? 

For felonious sexual assault. 

That was pretrial 

Pretrial. 

for the sentence you're currently serving? 

Yes. 

And when was it that you were incarcerated at the 

house of corrections? 

I believe it was October 26th, 'til April 13th. 

And did you come to know Chad Evans? 

Yes. 

How? 

He was my room -- my cell mate for approximately 10 

to 12 days. 

Do you see Chad Evans in the courtroom today? 

I don't have my glasses on. Yes. 
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Okay. Can you just describe something he's 

wearing? Can you see that far? 

Black. I think it's a black suit jacket. 

Now, can you describe to the jury how it is -- you 

said he was your cell mate for a period of time. 

What was your contact like with the defendant while 

you were incarcerated together? 

Well, like I said, at first he 

mate, he was a few cells away. 

he wasn't my cell 

And then the jail 

needed room in that cell, so they put him in with 

me and two other individuals. And we started 

talking, and then he just, basically, I guess, 

found trust in me, or whatever, as a friend, or 

whatever. 

What was the defendant's emotional state when you 

saw him? 

Not too good. 

Can you elaborate? 

He was mad. He was very depressed. 

suicide a lot. 

How often would he talk about that? 

Very frequently. 

Did you ask him why? 

Talked about 

Yeah, basically. I asked him why -- why would you 
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want to commit suicide if you have nothing to do 

with it? 

What did he say? 

He just said: Maybe I ought to hang it up now, 

which is slang for jail terms. 

Did he talk to you about his contact with his 

girlfriend, Amanda Bortner? 

Yes, he did. I believe it was on one occasion he 

come back to the cell after using the phone, and he 

was kind of feeling his -- he held his head low and 

he was like crying, because I guess he was told he 

wasn't to have contact with her. 

Did the defendant talk to you at all about what 

happened with the baby, Kassidy Bortner? 

Yes. It was several different occasions that he 

would talk about that he would spank the baby a 

lot, not only with his hand, but with a belt. He 

mentioned something with a baseball. I guess he 

was walking into the house and he didn't really 

tell me if he threw it or if he saw someone throw 

the ball, and it hit the baby and it began crying. 

You said that he talked about spanking the baby. 

Did he describe how he would do that? 

It was hard. He said hard, but, really, no. 

L-__________________________________ ,J 
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What would he use? 

His hand and a belt. 

Did he tell you why he would spank Kassidy? 

To get her -- to get her to stop crying. 

What was -- why would he do that? What was his 

emotional situation? 

Basically, he was tired of getting woken up by the 

baby, because he worked 70 to 80 hours a week at 

McDonald's, I guess, and he was tired of kept 

getting woken up in the middle of the night. 

So what did he tell you? Did he tell you what time 

the baby would get up and cry, Kassidy? 

No. 

You said something about the middle of the night. 

What was 

Yeah, he didn't give a specific time. He just said 

in the middle of the night. 

And he said that he -- he told you he worked a lot 

of hours? 

Yes. 

And how would that make him feel when the baby 

cried ln the middle of the night? 

Pardon my language, but pissed off. 

Is that what he told you? 
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1 A Yes. 

2 Q Did -- what would the -- what would Kassidy do when 

3 the defendant would spank her? 

4 A Would scream, just really wouldn't stop crying, I 

5 know that. Just cry even more and scream, and 

6 that's about it. 

7 Q Did he say anything about anything else he did to 

8 Kassidy? 

9 A Yes. I believe it was on one occasion he said that 

10 he shook the baby. 

11 Q Did he say why he did that? 

12 A Just basically to get her to stop crying. 

13 Q Did he say anything about what happened on the day 

14 before Kassidy died? 

15 A He mentioned something about dropping the baby out 

16 of their truck, or car or whatever when they --

17 when he picked the baby up at the babysitter's. 

18 Q How was the baby responding that day? 

19 A It was -- she was non responsive on the ride home. 

20 I guess he looked over and the baby appeared to be 

21 nodding off. I 
22 Q Did he tell you anything about what his plans were I 

I 

23 when he got out of jail and what he wanted to do? I 
I 

24 A A couple of days before he got bailed out, this wa

J 
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a few days before Thanksgiving of last year, he 

mentioned that if it wasn't his parent's house that 

put up, then if he had a chance to run, he would. 

What do you mean put up? 

For bail. 

You mean for bail? 

And he told you he would flee if ---

Yes. 

-- it wasn't his -- if it was his money? 

Yes. 

MR. DELKER: Nothing further at this time. 

11 A CROSS-EXAMINATION [By Mr. Sisti]: 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

Where are you at, over in Concord right now? 

State prison. 

Yeah, I know that. 

PC. 

Where do they have you housed? 

PC. Which division are you in? Where are you? 

It's Rand D. 

You're at Rand D, right? 

Yup. 

Yeah. You're not in PC, you're in Rand D? 

No, I'm in PC. 

At Rand D? 

Yeah. 

They got you in a single cell over there, right? 
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It's not single, it's double cells. 

Double cell at Rand D? 

Yes. 

It's got nothing to do with this case? 

In a way, yes, it does. 

It does? 

Yes. 

Okay. When were you placed in Rand D? 
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This past time? It was -- the first time was ---

Why were you placed there the first time, Cory? 

The first time was because of my crime, which is 

felonious sexual assault. 

Well, there's a lot of guys up there for felonious 

sexual assault. They're not allover in PC? 

No. 

Most of them aren't, right? 

Well, considering that the prison is 65 percent sex 

offenders, then, no. 

Right. Most of them aren't. You're at PC for a 

reason, right? 

Yeah, because I'm a sex offender. 

Well, you and 65 percent of the other guys? 

No. Other people have different reasons or 

different whatever, circumstances. 
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So you're saying that the only reason you're at PC 

is because you're a sex offender, is that what 

you're telling this jury? 

No. 

Okay. Now, let's start again, okay, Cory, because 

we've got to get the truth out here, okay? 

Yup. 

Why were you placed in PC the first time? 

That was why. 

That's why? That you're a sex offender and you go 

into PC? 

Yup. 

Well, did you make a claim -- see, I know a little 

bit about this, okay? 

Uh-huh. 

All right. You have to make a claim to somebody 

that your life's in danger. 

Yeah. 

Okay. What did you tell the people at the state 

prison about your life being in danger? 

That I was in fear for my life. 

That's all you had to say? 

Yup. 

You had to specifically state why, right? 
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Not really, no. 

You had to state who threatened you, didn't you? 

No. 

Just that you're scared, you want to be in a cell 

by yourself? 

Yeah. And they asked why, and I said because of my 

crime. 

Because of your crime? 

Yup. 

The fact of the matter is -- we'll get to the 

second one. What's the second reason that you're 

in PC? 

Because of some items that I had bought off the 

canteen that were stolen. 

All right. So let me get this straight. 

And instead of fighting three people and getting 

write-ups and then not be able to make my parole in i 

a year, then I PC'd to prevent that. 

Well, what really happened is you're claiming that 

people stole your stuff, right? 

Exactly. 

Right. And you also informed on them, right? 

I'm sorry? 

You informed on them? 
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1 A Yup. 

2 Q Right. I mean, let's tell the jury what's going on 

3 here, okay? And after you informed on people that 

4 you claim stole your stuff, then you said, well, I 

5 better go into an isolation cell, I better be in PC 

6 to protect myself, right? 

7 A Correct. 

8 Q And that's why you're there now, right? 

9 A Part of it, yup. 

10 Q That's the reason you're there, right? 

11 A I said part of it. 

12 Q All right. Well, do they know you're going to be 

13 testifying here today? 

14 A Several people actually on the PC tier know that 

15 I'm here today. 

16 Q Well, how in the world did you tell people that? 
m 
ro 

17 A m 

"' 
i:i 

I didn't. Actually, it's called dirty -- dirty CO 
~ 

18 
0 « 

or something at prison. 
Cl z 
w 
a. 19 Q 
® So the guards must have told on you, is that what 
« 

" 20 a: 
0 
"-

you're telling this jury? 

21 A Yes, I am. 

22 Q You're telling this jury that the employees over at 

23 the state prison in Concord have placed your life 

24 in danger by stating that you're going to be a 
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witness in Chad's case. 

They didn't exactly say I was going to be a witness 

In his case. They told him that I have got to CP 

5, which is where you have your visits for 

attorneys, saying that I had gone to CP 5 twice to 

see the attorney generals. 

Okay. Mr. Merrill, which one of the correctional 

officers dropped a dime on you, because we'd like 

to get him in here. Which one? 

One was Officer Westgate. 

Okay. Officer Westgate. 

One was Officer Hyslop. 

Okay. 

And 

Who else? 

And they would have told -- go on, keep talking. 

That's -- that's it. 

Now, they would have told inmates that you're going 

to visit with the attorney general's office? 

Yup. 

Did you tell these guys that? 

I believe I did. 

When did you tell the two assistant attorneys 

general that employees of the State of New 

Hampshire placed your life in danger at the state 
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prison? 

I never said that in those words. 

When did you tell folks here from the attorney 

general's office that employees of the New 

Hampshire State Prison let information go to 

inmates about a pending murder case? 

I didn't. 

You didn't? You never did? 

Nope. 

You know, one of the reasons they let us 

cross-examine people is to see whether or not 

180 

they're telling the whole truth. 

that, right? 

You understand 

Fully. 

Okay. And you know that that's an important thing, 

right? 

Yup. 

Okay. Cory, you want -- you want the prosecutors 

to help you, right? 

Somewhat, yeah, because I am in fear of my life, 

you know, for what I'm in for. I'm in PC. What 

happens if he goes up and because of what he's in 

for he will be in PC, what happens if a fight 

happens and something -- he stabs me, or something? I 
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What happens? I don't know. Okay. But let me ask 

you this: One of the reasons you want these guys 

to help you is that you can't get into what's 

called a sexual-offender program, right? 

No, I can. 

You can? 

Yup. 

When was the last time you tried to get into a 

sexual-offender program? 

About two weeks ago. 

Did you get in? 

Her name is Irene McCormick. She wrote me back and 

told me I would have an interview the first of the 

year. 

Well, had you tried to get in prior to that? 

One occasion, yes. 

Okay. 

And she wrote me back and told me that she couldn't 

give me an interview until I was in a normal unit 

and out of PC. 

What you really want the folks at the attorney 

general's office to do is cut you a break here, 

right? 

No, not necessarily cut me a break. 
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Well, you're having an awful difficult time getting 

into the sexual-offender program, right? 

In a way, yes. 

Yeah. You're having a real tough time getting into 

a sexual-offender program, so you figure if I can 

help the guys from the attorney general's office 

out, maybe they can help me not have to go to the 

sexual-offender program, right? 

Not at all, because I feel that I do need the SOP 

program. 

You do? 

Yes, I do. 

Because you're a sex offender? 

Correct. 

Right. 

though. 

Well, you're kind of set up with tension 

You're in PC, so you can't go to the 

sexual-offender program, right? 

Right. 

But you've got to have the sexual-offender program 

in order to have one and a half years knocked off 

your sentence, right? 

Correct. 

And it's important for you to get out of jail as 

early as possible, right? 
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Yes. 

So are you trying to solve that problem a little 

bit today? 

As long as I am protected and there won't be any 

further issues, then I feel fine. 

You feel fine? You feel fine that prison employees 

are putting you in 

No, not that, no. 

You don't ---

But there's really nothing I can do about it. 

Well, did you ask these guys to help you there? 

No. 

You didn't ask them to look into the behavior of 

the employees over at the prison? 

What can they do? 

What can they do? Did you ask them? 

No. 

What you really want is you want that year and a 

half taken off your sentence, right? 

Yeah. But that's not the reason I'm doing the SOP 

program. 

Let me let me work through this a little bit, 

okay? That your desire, the fact -- did your 

lawyer, in fact, understand it that that's one of 
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the things you would want, is that year and a half 

taken off your sentence? You have a lawyer 

assigned to you today, right? 

Yes. 

Okay. Did you express that concern with her? 

Well, I get that -- that year and a half suspended 

upon successful completion ---

Right. 

-- of the SOP. 

And that's a program you can never get into if 

you're in a protective-custody status, right? 

Not really, no. 

Really? So it's something you can get into, but 

they just didn't let you into it now? 

Right. 

What's your testimony? 

I'm sorry? 

What's your testimony, that you didn't get in the 

sexual-offender program because of your PC status, 

or is there something else we have to look at? 

Basically it's my PC issues. 

PC issues. Well, the fact of the matter is you 

were approached by the state police back in the 

fall of 2000, right? 



185 

1 A Yup. 

2 Q When was it, in October? November? 

3 A I think it was November or December. 

4 Q Yeah. Would have been right after Chad bailed out, 

5 right? 

6 A Yeah, about a month after or so. 

7 Q Okay. Shortly after Chad bailed out of jail, he 

8 wasn't there ---

9 A Nope. 

10 Q -- at the jail, right? Okay. Shortly after he 

11 bailed out of the Strafford County Jail, right 

12 across the street here, the state police, none 

13 other than Detective White, James White came over 

14 to pay a visit, right? 

§ 15 A I don't remember his name. I only remember, it was 

I 16 • • Trooper Rocky. 
~ 
m 
ro 
m 17 Q "' g Okay. Well, Trooper Rocky, she came over, right? 

~ 
~ 18 A 
0 Uh-huh. 
<: 

'" z 
w 
n. 

® 
19 THE COURT: You have to say yes or no. 

20 THE WITNESS: Yes. 

21 [By Mr. Sisti]: 

22 Q But there were two troopers, right? 

23 A Yes. 

24 Q All right. One of them was in plain clothes, and 
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one of them may ---

They were both -- they were both. 

Okay. One of them was a male, one of them was a 

female, right? 

Yes. 

And they sat down with you and they said: Cory, we 

know that you've been a cell mate of Chad Evans, 

and we're conducting an investigation in the murder 

of a 21-month old baby, didn't they? 

Yes. 

All right. And we want to know, because you're a 

concerned citizen, whether or not you'll help us 

out here and tell us whether or not Chad said 

anything to you, anything that will help us solve 

this case, right? 

Yes. 

And will you tell the jury what you told the state 

police back in November or December of 2000? 

I told them I didn't want to talk to them. 

Did you tell them you got anything to offer? 

No. 

You tell them you don't know anything, right? 

I didn't say that. 

You told them you ---
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1 A I said I don't want to talk to you, because ---

2 Q You don't want 

3 A -- because I was still going through my case. My 

4 grandmother was on her death bed dying of canCer. 

5 I had way too much stress ---

6 Q Too much ---

7 A -- to deal with that, again. 

8 Q All right. Now, with all the stress gone and 

9 you're over at the state prison, locked up in a PC 

10 cell, unable to go to the sexual-offender program, 

11 all right, that's when you decided to talk? 

12 A No, it was the second time that the troopers came. 

13 Q You called them up? You contacted them? 

14 A The second time, yes, I did. 

15 Q They weren't going to ever come by you again, 

16 because you blew them off, right? 

17 A They may have, they may not. I don't know that. 

18 You don't know that. 

19 Q Opportunity came knocking back in late 2000, right? 

20 A Either that or early part of 2001, yes. 

21 Q And you said, no, I don't know anything. Right? 

22 A The first time, yup. 

23 Q Yeah. And the second time when things were getting 

24 a little tight, were you at the prison in February 
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of 200l? 

No, I wasn't. 

You were trying to work out a deal in 2001, right? 

Basically, yes. Basically. 

All right. So when it served your purposes, that's 

when you decided to have this epiphany and call the 

state police up, right? 

It wasn't because I was getting prison time or 

anything. 

I didn't bring that up. 

That's what it sounds like you're trying to say. 

You just decided one morning: Hey, I think I'm 

going to give the state police a call. 

No. 

You became a better citizen over the four-month 

period ---

No, I had done 

and you decided to call them? 

I had done a lot of thinking. I didn't -- at 

first, I didn't want to get involved, and then I 

was doing a lot of thinking and said it involves a 

20 or 21-month old baby, then, yes. 

Well, you were doing a lot of thinking, because in 

February of 2001, you were looking at a lot of 
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time, right? 

No. 

Not a big deal for you? 

It wasn't a lot of time. 

Back in February of 2001, you were looking at three 

statutory rape charges, correct? Am I right? 

No. 

You weren't? 

It was not statutory rape. 

Felonious sexual assault? 

Yup. 

Okay. Felonious sexual assault because you had sex 

with an underage girl? 

Correct. 

Okay. Three counts, right? 

Three counts of different things, yes. 

Right. One count of putting your penis in her, 

right? 

Yup. 

One count of putting your fingers in her, right? 

Uh-huh. Yes. 

One count of putting your tongue in her? 

Yes. 

Three counts. You were thinking about that back in 
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Yeah, because of two of them were not true, that's 

why. 

Two of them aren't true? 

Yup. 

MR. SISTI: Your Honor, would it be all right at 

time if I got those files from the clerk's office? 

THE COURT: Why don't you move on. We can do it 

break. 

Mr. 

MR. SISTI: Okay. 

Sisti] : 

Two of them weren't true? 

Yes. 

Which two aren't true, so the jury knows? 

Once charge of me actually having sex with her. 

Penis in her vagina, that one? 

Correct. 

What's two? 

And the one where I supposedly fingered her. 

That's not true, either? 

No. 

The fact of the matter is, sir, that you walked 

at 
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into a courtroom right here In Strafford County, 

right? 

Yes. 

And you pled guilty, guilty to one of those that 

you say that it isn't true, right? 

Only because I was told I would not get anything 

better. 

MR. SISTI: 

THE COURT: 

May we approach, your Honor? 

Sure. 

10 [The following is a discussion at the bench] . 

11 

12 

MR. SISTI: That was Jock's case, and I would like 

the files. There's an Acknowledgement of Rights form, 

13 and, obviously, they'll be a plea colloquy. 

14 

15 

16 

THE COURT: Okay. 

MR. SISTI: I believe it was Judge Mohl who took 

the plea. And I think at this point in time we should 

17 delve into him pleading guilty to something he didn't do 

18 In a little greater detail. 

19 THE COURT: Okay. Did you want to -- is there an 

20 objection? 

21 MR. DELKER: To him asking about the circumstances 

22 of the plea now? 

23 THE COURT: Yeah. 

24 MR. DELKER: Not as long as I I would need the 
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1 files, though. 

2 THE COURT: Okay. 

3 [End bench conf erence] . 

4 THE COURT: All right, ladies and gentlemen, we're 

5 going to take an early afternoon break, and we'll be back 

6 with you in about 15 minutes. Okay. Thank you. Again, 

7 please don't discuss the case, yet. Don't decide it until 

8 you've heard all the evidence. 

9 THE BAILIFF: All rise, please. 

10 [Court recessed at 2:20:40 P.M.]. 

11 [The following is an in-chambers conference at 2:46 P.M.]. 

12 THE COURT: All right, you had a chance to look at 

13 the file? 

14 MR. SISTI: I have. 

15 THE COURT: Okay. 

16 MR. SISTI: His attorney is here, and I think it 

17 would be more appropriate for his attorney to address the 

18 Court than me. 

19 THE COURT: Okay. Ms. Shoen, go ahead. 

20 MS. SHOEN: Thank you, your Honor. My name is 

21 Kimberly Shoen, and I was appointed to represent Cory 

22 Merrill. I had previously understood that he did not have 

23 any fifth-amendment problems; however, I did not question 

24 him on whether or not he pled guilty to charges he did not 
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1 commit, and so was quite surprised when he indicated on 

2 the record in open court, and before the jury, that he 

3 pled guilty to a charge that he did not commit. I've 

4 questioned him. He indicates that one of his guilty pleas 

5 was, in fact, correct, but there is one charge that he 

6 indicates that he pled guilty to that he does not believe 

7 he committed. I have indicated to him that he does now 

8 have a fifth-amendment problem, which is perjury. As the 

9 Court is aware, he was sworn In when his plea was taken. 

10 He recalls being sworn in when his plea was taken, and 

11 understands that he was under oath when his plea was taken 

12 before Judge Mohl. 

13 THE COURT: Uh-huh. 

14 MS. SHOEN: At this time, what I am requesting is 

15 either immunity for my client for the perjury issue, and 

16 some guarantee that the county attorney won't -- and I 

17 don't even know if this is possible -- try and go back on 

18 the other charges and take his plea back, because it 

19 wasn't knowing, intelligent and voluntary. And I haven't 

20 done any research. I don't know if that's possible. I 

21 just want to lay that out as a concern. I don't want him 

22 to have a problem with the plea that he entered as a 

23 result of this statement. At the same time, another 

24 option is to strike everything from the record and let 
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1 this line of questioning go no farther. And I would ask 

2 that either immunity be granted, or this whole line of 

3 questioning be stricken and it not be entered into again. 

THE COURT: How about the State? 4 

5 

6 

7 

MR. DELKER: I consulted with the county attorney's 

office. Since it was their case, we didn't want to just 

grant him on their case. They did not want to agree to a 

8 grant of immunity because of the potential collateral 

9 issues in terms now later down the road he says he wants 

10 to withdraw his plea, or that if he ever testifies again, 

11 there are concerns there. 

12 I guess it's the State's position that we take no 

13 position on whether if the Court desires to order us to 

14 grant him immunity, we would take no position on that. 

15 just -- we aren't doing it, voluntarily. 

16 THE COURT: And the grant of immunity that you 

17 would want is from a charge of perjury regarding his 

18 statement at the plea hearing that he was, in fact, 

19 guilty? 

MS. SHOEN: Yes, your Honor. 

THE COURT: Okay. Mr. Sisti? 

We 

20 

21 

22 MR. SISTI: Your Honor, I don't even know if it's 

23 right for me to discuss anything until there's a decision 

24 on this before you right now. Obviously, I have several 
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1 requests if you rule one way. I have probably a request 

2 for an instruction if we strike the testimony if you go 

3 the other way. 

4 

5 

6 now. 

7 

8 

THE COURT: 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

Uh-huh. 

So I'm just sitting here waiting right 

Okay. 

Although I have to say that, you know, 

9 what we do have in front of us, and what the State does 

10 not have, and what his present attorney may not have is 

11 his Acknowledgement form, which is 

12 

13 

THE COURT: 

MR. SISTI: 

Uh-huh. 

has been completed in some detail, 

14 specific details to a point that, in his own hand, he has 

15 checked off certain areas of the form concerning his 

16 right, concerning the fact that he is pleading guilty 

17 because he is guilty, and is doing so, and his state of 

18 mind at the time is that he knowingly engaged in the 

19 

20 

21 

behavior. And that is in file 926. 

THE COURT: Okay. 

MR. SISTI: You know, I have to reserve, also, that 

22 if we continue with his examination, there's a sealed 

23 document here, his presentence investigation, of course 

24 
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1 THE COURT: Oh, yeah, my intention is to let you 

2 look at that. 

3 MR. SISTI: -- if we were going to go any further, 

4 I would have to have that. 

5 THE COURT: Yeah. All right, just give me a second 

6 so I can -- before I say it out loud. Think it through for 

7 a minute. 

8 [Pause]. 

9 MR. SISTI: I'll let the Court look at the files. 

10 THE COURT: Okay. 

11 MR. SISTI: I would need them if we go back in the 

12 courtroom, okay? 

13 THE COURT: Yeah, okay. Why don't you just give me 

14 a minute and I'll be right with you. 

15 MS. SHOEN: Your Honor, I'm going to be leaving at 

16 about 3:30, just so the Court knows. 

17 THE COURT: Okay. Okay. 

18 MS. SHOEN: If it's an emergency, I'll stay. 

19 THE COURT: Okay. 

20 MS. SHOEN: Hopefully, this will be his only 

21 fifth-amendment problem. 

22 THE COURT: Thank you. 

23 MS. SHOEN: Thank you. 

24 [Pause in in - chambers proceedings] 
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I'll just stand up here. 

Okay. Yeah, this will be quick. Okay. 

3 I am going to order the State to provide the witness with 

4 immunity from potential perJury charges stemming from his 

5 plea hearing in which he agreed to plead guilty to two 

6 charges where he's now saying he was only guilty of one. 

7 And I'm going to give the jury an instruction. I'm going 

8 to tell them that as they heard during the course of this 

9 witness's testimony he has indicated that he was not 

10 guilty of the two charges to which he pled guilty that 

11 exposed him to a fifth-amendment problem regarding perjury 

12 at the plea hearing. So I am ordering the State to 

13 provide him immunity from perjury to protect this 

14 defendant's constitutional right to cross-examine the 

15 witness. 

16 MR. SISTI: I'm going to await the immunity letter. 

17 I suppose we have to see that first from the attorney 

18 

19 

20 

21 

22 

general. I want to use that during cross-examination, as 

well. We want the PSI. 

THE COURT: Well, you can have the PSI, and I'm 

ordering them to provide him immunity. They can stand up 

and say we hereby provide you immunity from perjury. They 

23 don't need to have it in writing. 

24 MR. SISTI: I need to have it in writing to 
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1 confront him. 

2 THE COURT: You can ask him do you understand that 

3 the Court has ordered you -- to order the State to provide 

4 you with immunity? 

5 MR. SISTI: I guess I'm only asking -- that's 

6 wonderful, but that's -- that's got nothing to do with the 

7 law. I mean, the problem is that you can order them to 

8 provide immunity, but until and unless he's provided 

9 immunity, that line of questioning 

10 

11 

12 

THE COURT: 

MR. SISTI: 

THE COURT: 

Okay. 

I can't 

Why don't you make the oral -- oral 

13 representation to the defense counsel. 

14 MR. DELKER: We -- we provided the witness immunity 

15 for purposes of perjury for his testimony with respect to 

16 with -- or testifying that he pled guilty to something he 

17 now claims that he didn't do. 

18 

19 

20 

21 

MR. SISTI: I guess I'd like to look at the 

statute. I'm not sure that Mr. Delker can give him that. 

Okay. I just want to be sure before we go forward. 

THE COURT: Well, we're going to go forward, but we 

22 can look at the statute. 

23 

24 

MR. SISTI: Judge, I would love to go forward. 

looking forward to going forward. But I want to do it 

I'm 
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1 only one time. And I want to make sure I do it right, and 

2 I want to look at the statute to make sure that 

3 THE COURT: Yeah, I have a feeling that if I order 

4 them to provide immunity, that it doesn't have to be in 

5 writing. 

6 MR. SISTI: I think that if you order them to 

7 provide immunity, okay, they have an option of either 

8 providing it, or the case is dismissed. So 

9 THE COURT: 

10 MR. SISTI: 

11 THE COURT: 

12 MR. SISTI: 

13 instruction. 

14 THE COURT: 

15 MR. SISTI: 

Right. They just provided it. 

I would like to look at the statute. 

All right, what's the statute? 

And we'd like to rethink the 

Pardon me? 

We would like to rethink the 

16 instruction before you give the instruction, because it's 

17 our position that he has -- he has committed perjury. 

18 has committed perjury this year, in fact, and is ---

19 

20 

THE COURT: 

MR. SISTI: 

Five sixteen what? 

Thirty-four. 

21 [Pause in proceedings - judge reading statute] . 

22 THE COURT: Okay. The statute indicates that a 

23 prosecutor may, with a prior written approval of the 

24 attorney general, or the county attorney for the 

He 
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1 jurisdiction where the offenses are alleged to have 

2 occurred, request an order requiring such an individual to 

3 give testimony and provide other information which he 

4 refuses to give or provide on the basis of the privilege 

5 against self-incrimination when, in the judgment of the 

6 attorney general or county attorney, the testimony or 

7 other information from such an individual may be necessary 

8 to the public interest and such individual has refused or 

9 is likely to refuse. 

10 So what I'm going to do -- I mean, it doesn't talk 

11 about the situation that we face where we're in the middle 

12 of a trial and the Court has pretty broad discretion to 

13 make orders to effect the prosecution of the case and 

14 defense of the case. So I'm going to allow the assistant 

15 county attorney to either get oral approval from the 

16 attorney general or allow the attorney general to 

17 designate them for the purposes of this statute to write 

18 down what their grant of immunity is. 

19 But I also need to state for the record that it is 

20 not a question between a grant of immunity or a dismissal. 

21 If there's no immunity granted, then I need to make a 

22 determination about whether or not what he's not going to 

23 testify to is material to the defense, which I don't think 

24 I would make in this particular case. So I also don't 
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1 know from the witness's attorney whether he would continue 

2 to assert the fifth-amendment privilege, since he's 

3 already ---

4 MS. SHOEN: Yes, he will, with regard to any 

5 questions involving this subject matter. 

6 

7 

8 

9 

THE COURT: 

MS. SHOEN: 

THE COURT: 

MS. SHOEN: 

Okay. 

We've had the discussion. 

All right. 

He may not understand what he's doing, 

10 but he doesn't want to get into any more trouble, and that 

11 much is clear. 

12 

13 

THE COURT: 

MR. SI STI : 

Okay. 

Your Honor, I don't want to belabor it, 

14 but I would like a copy of that, because I just want to 

15 make sure that -- I don't have it with me. 

16 THE COURT: Sure. 

17 MR. SISTI: 

18 mistakes here, one. 

19 

20 

THE COURT: 

MR. SISTI: 

I want to make sure I don't make any 

Sure. 

And, two, this is an unusual situation. 

21 If he's going to be granted immunity for his perjurious 

22 behavior in the courtroom during the course of this plea, 

23 I would like his plea colloquy before me so that I can 

24 utilize that, as well. Obviously, this is something that 
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1 was not anticipated by anybody, but, certainly, I would be 

2 remiss if I didn't have that before me during the course 

3 of cross-examination. So I I think I have to ask for 

4 it. 

5 THE COURT: Okay. 

6 THE MONITOR: It wasn't done on this system. It 

7 was done on tape. 

8 

9 

10 

11 

THE COURT: But that doesn't matter. It won't take 

much to transcribe the colloquy. It's short. 

THE MONITOR: I could probably do that. 

THE COURT: Yeah. Okay. Why don't we break with 

12 this witness and take up another witness until four, and 

13 then we can have some time to put together the transcript. 

14 Can we do that? 

15 

16 

17 

18 

MR. DELKER: We'll work with it. 

THE COURT: Okay. 

MR. DELKER: We do have a concern, though, with the 

witnesses. Sergeant McGee is out there and overheard the 

19 defendant's ex-wife talking with witnesses and people 

about what's going on in there. What are they going to 20 

21 ask me? We also -- Jeffe Marshall's mother was 

22 downstairs, overheard conversations with the defendant's 

23 roommate talking about specific facts of the case 

24 downstairs in the cafeteria. 



1 

2 

THE COURT: 

MR. DELKER: 

203 

Okay. 

We're concerned about the 

3 sequestration issue. 

4 

5 

THE COURT: Yeah, that's a problem, and they need 

to be instructed to not talk about it. But you can use 

6 that information in questioning the witness. 

7 MR. CRONHEIM: My understanding is the State has 

8 spoken with the witnesses about what questions are being 

9 asked. 

10 THE COURT: Yeah, but the witnesses can't talk to 

11 each other about what's going on In the courtroom. 

12 MR. CRONHEIM: I don't think that they are, at 

13 least I'm not under the impression that they are. 

14 

15 

16 

THE COURT: That's what they just told me someone 

overheard. So that's the problem, but, I mean, there's 

not I'm not going to prevent anyone from testifying. 

17 But you can ask that when you question them. 

18 MR. CRONHEIM: I just want to make clear. The 

19 reason they're here is because of the case. 

20 

21 

THE COURT: Oh, right. 

MR. CRONHEIM: If they've talked about the case, 

22 doesn't mean they've talked about what's going on in the 

23 courtroom. 

24 THE COURT: No, no, no. No, that's not at all what 
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1 I heard. I heard that they are asking specific questions 

2 about what's being said in the courtroom. 

3 

4 

MR. CRONHEIM: I have no information about that. 

THE COURT: Okay. Great. Why don't we take up 

5 another witness, and then we'll -- we can make a copy of 

6 the statute, and then you can get a letter in writing from 

7 the attorney general overnight. 

8 MS. SHOEN: Are we going to redo -- start with him 

9 tomorrow, or are you going to try to finish him today? 

10 

11 

12 

THE COURT: No, tomorrow. 

MS. SHOEN: Okay. 

MR. CRONHEIM: The other thing is for the record, 

13 we don't have the -- part of the reason we wanted the 

14 statute ---

15 

16 

THE COURT: Yeah. 

MR. CRONHEIM: is because the Court needs to 

17 make a finding, as I understand it, that there's a public 

18 interest, something to that effect. 

19 THE COURT: Right, which is the cross-examination 

20 right that your client has. 

21 MR. CRONHEIM: Well, the public -- I think there's 

22 a question as to whether this testimony ultimately should 

23 be struck at this point. I don't know that there is a 

24 public interest in protecting Cory Merrill from perjury 
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1 under the circumstances of the integrity of the court 

2 system and the integrity of the State calling what is now 

3 an acknowledged perjurer ln another case. I think that 

4 there is a balancing. I recognlze this to be a murder 

5 case. 

6 THE COURT: Right. Well 

7 MR. CRONHEIM: And we don't have a statute in front 

8 of us. But I think that, as I listen to you read the 

9 statute, as Mark and I did, I think that there's a -- that 

10 public-interest issue I think is something we ought to 

11 explore. 

12 THE COURT: Right. I think it's also actually up 

13 to the attorney general to make the determination in the 

14 letter whether it's in the public interest. If the 

15 attorney general says no, I'm not giving immunity to this 

16 guy, then -- then he doesn't testify any more about this. 

17 

18 

MR. CRONHEIM: Right. 

THE COURT: I don't think necessarily that we 

19 strike what he said already, because it's his personal 

20 right to waive his fifth-amendment privilege or not. 

21 

22 

MR. CRONHEIM: Well, I mean, it's our I think 

it's our right to cross-examine him. But, I mean, I think 

23 a lot to deal with that was ---

24 THE COURT: Right. I mean, assume -- if you would 
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1 prefer to strike all his testimony I'm willing to do that, 

2 or, I mean, strike -- right, right, or the other option is 

3 that we let him assert the fifth while he's sitting up 

4 there. I mean, you know, I have to before I strike the 

5 witness's testimony, I have to make a finding of his 

6 testimony or the cross-examination is material to the 

7 defense. I mean, he certainly can assert the fifth 

8 amendment in front of the jury and continue to be 

9 cross-examined on that particular issue. I think it's 

10 State v. Roberts. 

11 MR. SISTI: I think that depends on immunity. 

12 Again, I think that a lot of it has to do with whether or 

13 not his actual confrontation, I mean, you know, have him 

14 up there and just be a sham witness ---

15 

16 

17 

THE COURT: 

MR. SISTI: 

THE COURT: 

Right. 

-- just pleading the fifth is 

Right. And I think there's been some 

18 competition already and the question is how much is enough 

19 to sustain the right to confrontation. 

20 MR. CRONHEIM: And so the Court, and I think you're 

21 probably aware, but what he now doesn't want to testify to 

22 goes to the very heart of the fact that he's never going 

23 to get into the sex-offender program. Inmates who deny 

24 inmates of this nature who deny, cannot get into the 
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1 sex-offender program, which gives him -- makes it all the 

2 more central to his desire for assistance with that 

3 process. 

4 

5 

THE COURT: Right. And I don't think -- I think 

you can ask him those questions. I think what his 

6 assertion prevents you from doing now is delving into the 

7 circumstances of his plea and what he said at the plea 

8 hearing. 

9 MR. CRONHEIM: I mean, then we're in a situation 

10 where he probably, as many as a half dozen times or more, 

11 

12 

13 

lied in court, and we're not able to get that out. And 

that's -- I mean, it's no surprise. We think he's a liar. 

We think he's a perjurer. And the State then has this 

14 antiseptic record 

15 

16 

17 want 

THE COURT: Right. 

MR. CRONHEIM: -- where they get in that which they 

THE COURT: Well, I mean, I guess -- I guess that's 18 

19 

20 

what we have to analyze. It's hardly antiseptic right 

now. But I certainly appreciate that depending on what 

21 else you might say and, you know, whether or not the 

22 attorney general gives him the immunity, I mean, we may 

23 not even have to get to that point. 

24 MS. SHOEN: I have a concern that if he's not given 
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1 immunity, then I would ask that the surprise answer -- I 

2 mean, I was appointed to determine if there's a 

3 fifth-amendment problem. In due faith, I spent 45 minutes 

4 with him at the jail today talking about everything I 

5 could think of that was a fifth-amendment problem, and I 

6 didn't foresee that he would lie during his plea. 

7 

8 

THE COURT: 

MS. SHOEN: 

Uh-huh. 

So that testimony was a complete 

9 surprise to me and, in fact, is perjury on the record. 

10 

11 

12 

13 

14 

15 

bridge. 

THE COURT: 

MS. SHOEN: 

THE COURT: 

Uh-huh. 

And so 

That's right. That's water over the 

I mean, unless there's immunity, there's not 

much, you know, we can do at this stage. I mean, that's 

something that comes down the road. But let's go out 

16 there and do another witness. 

17 

18 

MS. SHOEN: 

THE COURT: 

Would we start at nine tomorrow? 

Yeah. At least so far where we are, is 

19 that the Court is ordering the State to provide immunity, 

20 but we need a letter from the attorney general first that 

21 comports with the statute, and then we'll go from there. 

22 

23 

24 Okay. 

MR. CRONHEIM: And we would ask for the PSI report. 

THE COURT: Right. Yeah, I'll give you that. 

So let's go 'til four, so we can get a chance to 
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1 get the plea colloquy. And what I'll probably do tomorrow 

2 is have the jury come in at ten, and then we can hash this 

3 

4 

5 

out some more, depending on what happens. 

MS. SHOEN: 

THE COURT: 

Thank you, your Honor. 

All right. 

Okay. 

6 [End in-chambers conference] . 

7 [Court reconvened at 3:12:53 P.M.] 

8 

9 

10 

THE BAILIFF: 

THE COURT: 

for your patience. 

You may be seated. 

Thank you again, ladies and gentlemen, 

As I've told you before, oftentimes 

11 legal issues come up during the middle of trial that no 

12 one can anticipate, and that require my attention. For 

13 reasons that I don't want you to speculate about, we are 

14 going to suspend the testimony of Cory Merrill until 

15 tomorrow morning so that the lawyers and I can resolve 

16 

17 

some legal issues. We'll continue with the State's case 

with one more witness until four o'clock. And we'll have 

18 to end a bit early so that we can continue with the legal 

19 issues that that arose previously. And then we'll ask 

20 you to come at ten o'clock tomorrow morning to resume with 

21 

22 

23 

24 

the testimony. Okay. Attorney Brown. 

MR. BROWN: State calls Tristan Evans. 

THE COURT: Good afternoon. 

THE WITNESS: Good afternoon. 
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1 THE COURT: Come on up, and remain standing, and 

2 face Attorney Brown, please. 

3 

4 

MR. BROWN: please raise your right hand. 

TRISTAN EVANS 

5 was called as a witness, and having been first duly sworn 

6 on oath, was examined and testified as follows: 

7 DIRECT EXAMINATION [By Mr. Brown] 

8 

9 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Q 

Would you state your name, spelling your last name, 

please. 

Tristan Evans, E-v-a-n-s. 

Where do you live? 

Exeter, New Hampshire. 

You used to be married to the defendant, Chad 

Evans? 

Yes. 

Tell us what you do for work. 

I am a CAT scan tech in the Boston area. 

And how long have you been in the medical field? 

Approximately five years. 

What training did you complete to be in the field 

you're in today? 

I have an Associate's Degree in Applied Science, 

with a major in radiology. 

Do you have any children? 



1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 

Yes, I do. 

Who are your children? 

Brent and Kyle. 

How old is Brent? 

Eight. 

And Kyle? 

Four. 

Can you tell us when you were married to the 

defendant? 

Nove mb e r 2 4 t h , '9 7 . 

Was it '97 or '96? 

, 96. Sorry. 

All right. 

Yes. 

And that was your wedding day? 

Were you divorced at some point? 

Yes, I was. 

When was that? 

October 4th of 2000. 

Is Kyle the defendant's son? 

Yes. 

And Brent, is he from a prior relationship? 

Yes. 

All right. When you and the defendant were 

married, where did you live? 

211 

-----------------------------------------------~ 
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1 A On Milton Road, In Rochester. 

2 Q Is that 191? 

3 A Yes. 

4 Q And when was it that you actually moved out of that 

5 residence? 

6 A December 13th of '99. 

7 Q And when you split up, where did you move to? 

8 A Back to my mom's house in Milton. 

9 Q What did the defendant do? 

10 A He stayed living in Rochester. 

11 Q What did you work out with -- regarding your son, 

12 Kyle, after you and the defendant split up? 

13 A We had a working agreement that Kyle would be at 

14 Chad's house between three and five days a week. 

15 It rotated weekly. 

16 Q Was that pretty much from the start of you moving 

17 out? 

18 A Through some ironing work, yes. 

19 Q What about under the terms of your divorce, what is 

20 this 

21 A It's the same that's in the divorce, that he's with 

22 Chad between three and five days a week. 

23 Q I'm going to ask you now about Amanda Bortner. Did 

24 the defendant begin dating her at some point? 
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3 A 

4 Q 

5 A 

6 Q 

7 A 

8 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 

17 A 

18 

19 

20 

21 Q 

22 

23 A 

24 Q 
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Yes. 

Do you know when that was? 

I believe it was at the beginning of the summer. 

And that would be in the year 2000? 

Yes. 

When did you first meet Amanda? 

At the end of August. 

exactly sure. 

About there. 

Did Amanda have a daughter? 

Yes. 

Who was that? 

Kassidy. 

I'm not 

When you first met Amanda, was Kassidy with her? 

No. 

And what happened as far as Amanda and the 

defendant's relationship? 

Amanda had been staying with Chad often, probably 

four to six weeks prior to Kassidy's death I'd say, 

is when I saw her more often in the home with Chad 

and Amanda. 

How much time did you spend at the defendant's 

house? 

I was there about every other day. 

And was that for purposes of taking Kyle there? 
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10 Q 

11 A 

12 

13 Q 

14 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 

23 

24 
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Yes. Communicating about Kyle, his school, Brent's 

school. 

What were your impressions of Kassidy? 

She was very quiet, very withdrawn, inactive. 

Did you ever see her play? 

No. 

What did -- when you were over at the house, what 

did you normally see Kassidy do? 

Nothing, just sit or stand. 

Did you try to talk to her, things like that? 

Once she said bye, but, other than that, I didn't 

hear her say anything. 

At some point did you develop a concern for 

Kassidy? 

Yes. 

When was that? 

About the weekend of the 21st and 22nd. 

In which month? 

Of October. 

What happened on that weekend? 

I had stopped by the house to let a friend use the 

phone, Chad's house. Amanda and Kassidy were 

there. And I walked into the kitchen, and there 

was bruising on Kassidy's face and down towards her 
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1 neck. 

2 Q Can you explain in detail where those bruises were? 

3 A Across her forehead and down by her neck. 

4 Q You just touched your left check? 

5 A The left side, yes. 

6 Q Why did you think when you first saw her face? 

7 A At first I thought it was dirty until I leaned down 

8 to her. 

9 Q And what did you -- what did you say to Kassidy 

10 when you bent down? 

11 A I said, "Hey, baby girl." And then I noticed it 

12 was bruising. 

13 Q What color was it? 

14 A It was like a fading brown. 

E 15 Q 
8 When you said, "Hey, baby girl," what was Kassidy's 

I 16 • • response? 
~ 
:ll 
:l: 17 
~ 

A She was just standing there. 

~ 
~ 18 Q ~ 
<{ 

Was there any motion? 
to 
Z 
w 
"- 19 
® 

A No. 

20 Q Where was Amanda at that point? 

21 A Standing at the sink in the kitchen. 

22 Q Was Chad home? 

23 A No. 

24 Q What did you say to Amanda? 



1 A 

2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 Q 

9 A 

10 Q 

11 A 

12 

13 

14 

15 

16 

17 

18 Q 

19 

20 A 

21 Q 

22 A 

23 Q 

24 A 

I asked her what happened to Kassidy's face. 

What did Amanda tell you? 

That she fell down the stairs. 
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Did you end up talking to the defendant about the 

bruises you saw that day? 

I didn't speak with him that day, but, yes, I did 

speak with him. 

How soon afterwards? 

A couple days. A few days. 

Tell us what you said to him. 

I asked him about the bruising on Kassidy's face, 

and he said she had fallen off the trampoline. He 

had caught her in the process of falling, which 

left bruises. And I had said to him, Amanda stated 

that she had fallen down the stairs. And he said, 

I don't know, I gave her bruises when she fell off 

the trampoline. 

Is that the only time you saw bruises on Kassidy's 

face? 

No. 

When else did you see bruises? 

About a week later. 

Where? Where were you when you saw bruising? 

At Chad's home, again. 
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2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 

16 Q 

17 A 

18 Q 

19 

20 A 

21 

22 Q 

23 A 

24 Q 
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Do you know why you were over the house that day? 

No. 

Do you know if it was a weekday or a weekend? 

I think it was a weekend; 11m not positive. 

So we're talking the following weekend? 

Yup. 

Who was home? 

Kassidy and Amanda. 

Was the defendant home? 

No. 

What did you see that day? 

There was a bruise on her right cheek. 

Can you describe the bruise? 

It was like a dark purple, about the size of a 

quarter, maybe. 

Can you point on your own cheek where you saw it? 

Right here. 

How did this bruise compare, location-wise, with 

the bruising you saw the week before? 

It was different. 

different color. 

It was a different size, a 

Did you ask any questions about this bruise? 

No. 

How concerned for Kassidy were you at that point? 

.---------------------------------------------~ 
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2 Q 
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5 
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7 Q 

8 A 

9 Q 
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12 A 
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14 A 

15 

16 

17 Q 

18 A 

19 

20 

21 

22 

23 

24 
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Kind of concerned. 

Why? Why were you concerned? 

Just from working in the medical field, you notice 

things, I guess. And I -- like when stories aren't 

consistent, I guess, or not the same when the 

question's asked for the same incidents. 

What did you decide to do? 

A few days later, I called DCYF. 

Do you know what day it was that you called DCYF? 

October 31st. 

Did you provide your name when you called? 

No. 

Why didn't you provide your name? 

To take the step to call DCYF is a serious one. If 

I was incorrect In my claim, I didn't want there to 

be any animosity left over. 

And, generally, what did you report to DCYF? 

That I had saw a couple of instances of bruising. 

I had given Chad's name and address, phone number. 

I didn't know Amanda's last name at the time or 

Kassidy, but I gave their first names. They had 

asked if if I had known who might be doing it. 

At that time I stated I didn't believe it was Chad, 

I didn't know if Amanda, possibly the babysitter. 
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But at the time I didn't know who the babysitter 

was. 

Are you sure that -- that you mentioned the 

babysitter? 

Yes, I did. 

What did you know about a babysitter at point? 

All I knew is that she had had a babysitter. 

Amanda had recently started working at Old Navy. 

Would it surprise you if the DCYF intaker had no 

notes about a babysitter being reported? 

Yes, because there were other inconsistencies on 

her report, also. 

Did you see Kassidy again after you called DCYF on 

Octoer 31st? 

Yes. 

When did you see her? 

Approximately two days before she died. 

And where did you see Kassidy? 

In Chad's home with Amanda. 

Did you see anything wrong with Kassidy on that 

day? 

No. 

How was she behaving? 

She was sitting on the couch with Amanda crying. 
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1 Q Do you know why she was crying? 

2 A No. 

3 Q Kassiday died on Thursday the 9th, do you know 

4 that? 

5 A Yes. 

6 Q Did you learn it that day? 

7 A Yes. 

8 Q Do you recall what the custody situation was for 

9 Kyle that coming weekend? 

10 A Kyle was to be with Chad that weekend of the 9th. 

11 MR. BROWN: May I have a moment, your Honor? 

12 THE COURT: Sure. 

13 [Pause in proceedings] . 

14 MR. BROWN: I have no other questions. Thank you. 

15 A CROSS-EXAMINATION [By Mr. Cronheim]: 

16 Q Hi, Tristan. 

17 A Hi. 

18 Q I wanted to go over some of the same topics that 

19 you reviewed with the prosecutors. 
® 

'" :; 20 A Okay. a: 
f2 
0 
z 
0 
CD 21 Q You were aware when Amanda and Chad first started a: 
w 

"' S 

22 dating? 

23 A Yes. 

24 Q And you were aware, then, that Amanda had a 
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And pretty soon after they started dating, you met 

Amanda? 

Yes. 

And because of Kyle, you and Chad were in pretty 

frequent contact? 

Yes. 

So it was the case that he knew what was going on 

in your personal life, and you knew what was going 

on in his personal life? 

Yes. 

I think you indicated that, through this period of 

time, Chad had Kyle three to five days a week? 

Yes. 

And that would depend in part on your work 

schedule, and whether there were particular events 

that might come up in your life and his life? 

Yes. 

So if you had something particular to do for a time 

alloted for you, he would take Kyle? 

Yes. 

And if he had something to do, you would help out 

with Kyle? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
0 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

222 

Yes. 

Now, recently soon after they met, there's a time 

that you saw Kassidy during the summer of 2000? 

Yes. 

And focusing on her In the summer of 2000, and then 

toward the October and November timeframe, did you 

see any particular differences in her behavior? 

No. 

She was quiet during the summer, and she was quiet 

in the October and November timeframe? 

Yes. 

And not particularly reactive, and not particularly 

involved? 

She was the same. 

And, again, over time, Kassidy started spending 

more time with Amanda? 

Yes. 

And you were able to note that because you were 

over at the house in Rochester on a pretty frequent 

basis? 

Yes. 

And so regardless of the particular day or week 

that Kassidy might have officially moved into the 

Rochester home, you were aware that she was there 
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on a more regular basis? 

Yes. 

And there's a point In time that you became 

concerned about Kassidy's physical condition? 

Yes. 

And that was the latter part of October --

Yes. 

-- of 2000? Now, by that point, you've seen 

Kassidy for a period of months? 

Yes. 

And it was only in this later October timeframe 

that you became concerned? 

Yes. 

Now, going to that date of October 31, which I 

think is pretty clear in your mind, the day that 

you called DCYF, it was based on two sets of 

observations 

Yes. 

in particular, all of which -- each of which 

have happened within a 10-day to two-week 

timeframe? 

Yes. 

And you indicated that you contacted DCYF and had a 

conversation with somebody? 
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Yes. 

And indicated you had had concerns about Kassidy? 

Yes. 

And there are some standard questions. 

who she was living with? 

Yes. 

They asked 

And they asked if you knew who her mother was? 

Yes. 

Those type of things. So when you're providing 

that information, it was in the context of 

answering some questions? 

Yes. 

And you indicated that you didn't think Chad was 

responsible? 

Correct. 

And you indicated both the name -- the first name 

of the mother ---

Yes. 

-- and then also that there was a babysitter? 

Yes. 

And during this timeframe in October, the custody 

arrangement with Kyle was three to five days? 

Yes. 

And going into November, let's just say to November 
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Now, there were times that you were at Chad's and 

Chad was not there? 

Yes. 

Amanda was there? 

Yes. 

Kassidy was there? 

Yes. 

And there were times that you became concerned 

about how Amanda was dealing with Kassidy? 

Yes. 

And some of that related to her use of putting 

Kassidy in her room? 

Yes. 

And leaving her there crying? 

Yes. 

And I think that you've indicated that there was 

one time when you were over to visit at four 

o'clock in the afternoon? 

Yes. 

And Kassidy was in her room crying? 

Yes. 

And Amanda was not going upstairs to get her? 
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Correct. 

And I take it you were under the impression that 

this happened on more than this one occasion? 

Yes. 

Was your view that four o'clock in the afternoon, 

it's not unusual for a child to be up at that time? 

Yes. 

And so that, again, raised some concerns for you? 

[No audible response] 

Now, drawing your attention to November 8th, the 

day before Kassidy's death, that you had some phone 

conversations 

Yes. 

-- Chad? 

Yes. 

MR. BROWN: Your Honor, may we approach on this 

17 issue? 

18 THE COURT: Yes. 

19 [The following is a discussion at the bench] . 

20 

21 

MR. DELKER: From Attorney Cronheim's questions, I 

think we're going to delve into some hearsay here. So I'm 

22 just alerting the Court. 

23 

24 

MR. CRONHEIM: Both present-sense impression 

exceptions, and excited-utterance exceptions. TheY'll be 



o 

--------------------_.-----------------"""--------"-"--

227 

1 narrative of Kassidy's physical condition contemporaneous 

2 

3 

with observing it. And they'll be a conversation with 

Kyle when he talks about Kassidy, as well. I can be more 

4 specific, if you want. 

5 

6 

7 

THE COURT: When were the calls? 

MR. CRONHEIM: The calls were the evening of 

November 8th, in the early part of the evening. Chad will 

8 narrate that Kassidy fell down, and that he was concerned 

9 about her, too, because she had been hit in the eye by a 

10 baseball. She may use the term ball. Additionally, 

11 they'll be a conversation -- and Chad was concerned about 

12 her, but narrating her physical circumstances 

13 contemporaneous with that there's also a conversation, so 

14 the Court knows, so we're not back up here, Tristan speaks 

15 directly with Kyle, and he indicates that he had hit 

16 Kassidy with the baseball and had to apologize. And that 

17 was part of their routine of their accidents, there needs 

18 to be apologies. Chad and Kyle has expressed from the 

19 very get-go that this happened. 

20 

21 

22 

THE COURT: How old was Kyle at the time? 

MR. CRONHEIM: Three and a half. 

THE COURT: Three and a half at the time. 

23 four now? 

24 MR. CRONHEIM: Right, four and a half. 

He's 
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THE COURT: Okay. 

MR. CRONHEIM: He has told therapists, he has told 

his mother, he has told Travis Hunt. I mean, he's told 

4 people in a series of ways that this occurred in ways that 

5 

6 

would be impossible for Chad to have planted that. You --

I mean, I can explain more to you, if you want. And I see 

7 the look on your eyes as skepticism, but ---

THE COURT: No, just trying to think. 8 

9 MR. CRONHEIM: Yeah. And I I was specific when 

10 I spoke with Tristan, because I was concerned about 

11 putting on any information that might not be credible. I 

12 said would -- you know, is this something that Kyle would 

13 

14 

say to you? And she said absolutely. I mean, he's been 

described as a very bright kid. I've been involved with 

15 the DCYF side of things, so there have been therapists 

16 involved and people outside the scope of the defense team, 

17 all of whom have been impressed by Kyle's, you know, 

18 relative maturity. In a context with Chad not present and 

19 not prompting, he's talked about the Kassidy incident. 

20 And he's gone through some grief counseling because there 

21 was a point in time that he was concerned that he was in 

22 some fashion responsible. Clearly, he was not, but, I 

23 mean, we have independent statements from him at different 

24 times to different people both -- two different people on 
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1 November 8th, that night, as well as counselors and others 

2 

3 

throughout this period of time. So I'm comfortable going 

forward with it In my belief that it occurred. I'm 

4 comfortable going forward with it that this is something 

5 

6 

7 

8 

that Kyle said to Tristan that night. She's the one who 

called DCYF. She's not, you know, someone who's playing 

games. And I'm willing to rest on her credibility with 

the jury that this occurred. They're free to 

9 cross-examine her as to, you know, could your son really 

10 have said this? And I know what her answer's going to be. 

11 I mean, this is just part of their routine, that with 

12 accidents their -- their style was to say sorry. And my 

13 offer of proof is that in the conversation, Kyle narrating 

14 what had just occurred, said that he said sorry to 

15 Kassidy, though he called her Pocassidy. 

16 MR. DELKER: It's hearsay, your Honor. It's an 

17 out-of-court statement introduced for the truth that Kyle 

caused the injury. We can't cross-examine that statement, 18 

19 

20 

and it doesn't fit into an exception. 

THE COURT: Well, it's not a present-sense 

21 impression. 

22 MR. DELKER: Well, you haven't -- [inaudible - two 

23 or more people speaking] on when he -- she talked to him. 

24 THE COURT: If it's a half an hour later, that's 
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1 not really present-sense impression. 

2 MR. CRONHEIM: We're not going to be able to get 

3 it would be within moments of it, but I don't want to 

4 represent that I can give you a specific number of 

5 minutes. But my understanding is present-sense impression 

6 says either contemporaneously or immediately thereafter. 

7 And I think that this certainly qualifies for that. The 

8 other thing I would say is I think that it also goes into 

9 

10 

an excited utterance. I mean, he clearly was taken by 

what occurred and volunteered that to his mother. Again, 

11 this is not a situation of where Chad put him on the phone 

12 and said, hey, tell your mom -- what? 

THE COURT: [Inaudible] . 13 

14 MR. CRONHEIM: Right. Right. And then we were not 

15 able to go there ---

THE COURT: Okay. 

MR. CRONHEIM: that's the reason. 

16 

17 

18 THE COURT: The first objection is to the 

19 defendant's statements describing -- I mean, just because 

20 he's concerned does not make it an excited utterance. 

21 has to 

22 

23 

24 

MR. CRONHEIM: I agree. 

THE COURT: be extremely upset and not 

[inaudiblel, so that's not enough. I need to hear a 

He 
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1 little bit of the foundation about when, and, to the 

2 extent you can give it, to see if it's a present-sense 

3 impression. 

4 MR. CRONHEIM: And, your Honor, I can't tell you --

5 I can't go backwards to tell you when this event occurred 

6 so that I can say that it was three minutes or 15 minutes 

7 afterwards. I can only tell you that when she got on the 

8 phone with Kyle, it was 

9 

10 

11 

THE COURT: I'm talking about Chad, now. 

MR. CRONHEIM: Okay. 

THE COURT: I mean, I don't think it fits 

12 present-sense impression if he's calling up and saying 

13 describing what happened, because that's a statement 

14 recalling facts. 

15 

16 

MR. CRONHEIM: I think it's -- I understand what 

you're saying. I think he's indicating that he -- and I 

17 know that she's not a licensed nurse, but I think that 

18 part of what's going on, he's consulting her in light of 

19 

20 

the physical condition. I mean, in truth that's what's 

going on, asking for advice. So I think that it's for the 

21 purpose of recognizing that Tristan's not a medical 

22 

23 

person. I think that that's functionally part of what is 

really going on. When Kyle gets on the phone, he's then 

24 responding to this event that had just happened. 
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2 

THE COURT: Okay. 

MR. DELKER: This witness would not be able to 

3 establish a foundation for present-sense impression, 
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4 because she's not going to be able to say how soon in time 

5 it happened. 

6 THE COURT: Well, let me hear that. I mean, I 

7 don't know whether she was working that day or what. We 

8 all know what time Chad got home, basically. So let me 

9 hear a little bit more to the extent you can get it. 

10 MR. CRONHEIM: I'll do the best I can. I don't 

11 think I'm gonna be -- I don't think I can answer the 

12 event. I can't, to the extent you want to know when the 

13 baseball incident occurred, I'm not going to be able to 

14 get that through this witness. 

15 THE COURT: Yeah, well, I mean, I think -- which 

16 call was it with Jeffe in which he talked about the 

17 baseball incident? 

18 

19 

20 

MR. CRONHEIM: The second call. 

MR. SISTI: Third call. 

MR. CRONHEIM: Right, the second call from the 

21 house, third call of the day. First call is from the car; 

22 second call is she fell down; third call is baseball. 

23 

24 

THE COURT: Okay. 

MR. CRONHEIM: And this, in time, by her phone 
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1 records appears to be in the same timeframe. 

THE COURT: By whose phone records? 2 

3 MR. CRONHEIM: Everybody's phone records. The ones 

4 that I've looked at through discovery in ---

5 THE COURT: [Inaudible - both talking at same time] 

6 record of the call to Tristan? 

7 

8 

9 

10 

11 

12 

MR. CRONHEIM: I don't know 

UNIDENTIFIED SPEAKERS: There's records ---

MR. BROWN: There's a record for one call. 

MR. CRONHEIM: Which, I think, said eight 0' clock. 

MR. BROWN: In the eight o'clock range, yeah. 

THE COURT: Okay. And what's the record of the 

13 third call to Jeffe Marshall? 

14 MR. BROWN: I'd have to look at the chart to be 

15 positive. 

16 

17 

MR. CRONHEIM: The same timeframe. 

THE COURT: Yes. Okay. And when did he talk to --

18 he talked to Amanda round seven-thirty or eight? 

19 

20 

21 

MR. CRONHEIM: Yes. 

MR. BROWN: Between those hours. 

MR. CRONHEIM: I think the phone records put it 

22 more toward eight, just before eight. You mean, Chad? 

THE COURT: Yeah. Okay. 23 

24 MR. DELKER: It looks like the third call to Jeffe 
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1 Marshall, the baseball call, is at 7:47 P.M. The call 

2 that looks like to be Tristan, it's a cell phone, all with 

3 the same exchange as Tristan's exchange. Cell phone is at 

4 8:04, so within 15 minutes later. 

5 THE COURT: Okay. All right. I think I'm -- I'm 

6 gonna -- I think I'll need a little more foundation, but I 

7 think I'm going to allow Chad's statements insofar as a 

8 present-sense impression. 

9 MR. DELKER: Okay. Thank you. 

10 [End bench conference] 

11 [By Mr. Cronheim]: 

12 

13 

Q 

14 A 

15 Q 

16 A 

17 

18 

Q 

19 A 

20 

21 

22 

23 

24 

Q 

A 

Tristan, I was talking with you about a phone call 

that you had with Chad 

Yes. 

-- on November 8th. 

Yes. 

And that was a call that was made to you by your 

memory, or one that you made to Chad? 

The first one I made to Chad. 

Is there a time when you spoke with Chad? Without 

being specific about what was said, is there a time 

that you had a conversation with Chad about 

Kassidy's physical condition? 

Yes. 
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In talking with Chad about that, was he talking 

with you about what he was observing of Kassidy's 

physical condition? 

Yes. 

And was your impression that this is all something 

that had happened shortly before the conversation 

that you had with him? 

Yes. 

And now talking about the specifics of what he told 

you, what did he say about Kassidy? 

In that phone conversation, he said "I think you 

might be right. I think she may be retarded or 

something. She's in the backseat. She's slumped 

over. She's dazed and confused. She's blank 

faced. " 

Okay. 

you. 

Yes. 

Now, I think I might have been confused with 

Was that the first conversation 

-- that you had with him? Okay. Now, I'm going to 

talk to you about the second conversation. 

Okay. 

Okay. And that's a conversation that Chad had with 

you from his home? 

Yes. 
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And I'm going to repeat with you the same set of 

questions. In that conversation, did you talk 

about Kassidy's physical condition? 

Yes. 

And was Chad narrating to you what he was observing 

of Kassidy's physical condition at the time? 

Yes. 

And focusing now on the second phone call, what is 

it that you and Chad discussed? 

He said when he had gotten home he had taken 

Kassidy out of the car and stood her beside the 

car. He'd gone around the back of the car to get 

Kyle out of his seat. When he came back, Kassidy 

was lying face down on the ground. She'd gotten a 

little scuff on her nose. They had gone inside. 

At some point, they had played baseball. They had 

eaten dinner. I don't remember at that time if 

they had had their baths or not. But he said that 

she was -- had gotten hit with a ball during that 

time. 

And how -- what did he say about -- who 

Kyle had hit a whiffle ball and hit her in the face 

with hit. 

Now, when you heard Chad say that Kyle had hit 
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-- did you have any reaction as to whether Kyle had 

the ability to do that? 

No, he did that all the time. 

Okay. And when you say he did that all the time, 

it's not hitting --

Not hitting Kassidy 

people's faces? 

batting the ball. 

Right. So he had the ability to hit a pitched ball 

with a bat? 

Yes. 

Now, in that conversation, did you also speak with 

Kyle? 

Yes. 

And in that part of the conversation, what did you 

and Kyle discuss? 

MR. BROWN: Objection. 

THE COURT: Could I see counsel? 

21 [The following is a discussion at the bench] 

22 

23 

24 

THE COURT: What's the basis? 

MR. BROWN: What the defendant did to Kassidy --

objection on hearsay grounds, your Honor. This witness 
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1 can't set the foundations for whether this is truly a 

2 present-sense impression by Kyle. She doesn't know the 

3 timing of -- you know, if, indeed, what he says is true, 

4 how soon after the event that he's actually saying it. 

5 And, plus, he says a lot of other things that we can't 

6 cross-examine on if that is allowed in. 

7 

8 

THE COURT: 

MR. BROWN: 

What other things? 

Well, there's -- he gave a full 

9 statement to the -- to the victim advocate at the county 

10 attorney's office where he was allover the place talking 

11 about the defendant's potentially hurting Kassidy, putting 

12 

13 

marks on her stomach, things like that. It's just very 

unfair. Number one, it doesn't fit the rule. And, number 

14 two, we have no way to cross-examine this witness about 

15 the full range of what Kyle said to others about this. 

16 

17 

18 

19 

20 

21 

THE COURT: That -- that is concerning. 

MR. CRONHEIM: Well, we're not going into it's a 

very narrow issue. What happened just then. We're not 

going into other issues of Kyle and Kassidy as a general 

matter. So ---

THE COURT: I think what the State is saying 1S 

22 that Kyle, I mean, to the extent you're trying to admit 

23 this testimony, you're -- you have tendered information to 

24 the court that would tend to support its reliability from 
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1 your perspective, based on his statements to therapists, 

2 and others. And the State is saying that he gave 

3 additional information which would be inculpatory and 

4 incriminating the defendant which they are not 

5 [inaudible - coughing], because they can't put this 

6 witness on the stand. So I'm going to guess they present 

7 that to me to rebut your claim of reliability about the 

8 nature of the statement. The other concern I have is that 

9 when I heard this witness testify, she said that when she 

10 talked to him, they had played baseball earlier, they ate 

11 dinner, she wasn't sure they had a bath. So I don't think 

12 the foundation can be laid at this point. 

13 MR. CRONHEIM: I think it can be an excited 

14 utterance under the circumstance of this being an excited 

15 

16 

event for Kyle. 

badly about it. 

This, obviously, was unusual, and he felt 

He talked about the apology to Tristan. 

17 I mean, I want to respond to the other issues that they 

18 

19 

raise. They're free to call Kyle, if they want. I mean, 

we're not saying that they cannot call Kyle. It is the 

20 case that we are seeking through this witness to get one 

21 part of information. That's true of any witness. And if 

22 the State wants to call Kyle, that becomes their choice. 

23 That interview at the county attorney's office, with due 

24 respect for the people who were trying to do a hard job in 
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1 that interview, they were forcing him to say things, not 

2 by leading questions. They wanted him to talk about this 

3 stuff. And he wanted to color. And so, you know, they 

4 had their half-hour slot so it was not a functional 

5 interview. 

6 THE COURT: Okay. Let me hear some more about if 

7 you're going to try to get it in under excited utterance 

8 

9 MR. CRONHEIM: Yeah. 

10 THE COURT: the demeanor, the tone of Kyle. Any 

11 statements. 

12 MR. CRONHEIM: Okay. Because it was -- my 

13 understanding of the conversation is because it it was 

14 sort of a spontaneous statement. There is very little 

15 that is foundational. I mean, it's the very essence of a 

16 spontaneous statement that means that there isn't much 

17 that preceded it. So I don't want to mislead the Court to 

18 think that I can get a whole lot more in. 

19 THE COURT: Let me hear about I mean, did this 

20 witness ask to talk to Kyle, or did Kyle just get on? 

21 MR. CRONHEIM: Part of the routine is that they 

22 would each speak to Kyle at the other person's house. And 

23 then -- I mean, sometimes it just it would be just dry 

24 stuff, not eventful things. And sometimes it would be the 
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1 focus of something unusual that caused an excitement, as 

2 was the circumstance in this case. 

3 THE COURT: Let me see if you can lay the 

4 foundation without getting into the content of the 

5 statement first. 

6 MR. CRONHEIM: I think he just spontaneously 

7 volunteered it. So, I mean -- and that's -- I think, what 

8 leads me to believe it was an excited utterance. 

9 THE COURT: But was it an hour later? 

10 MR. CRONHEIM: Oh, it was just in this same 

11 conversation. 

12 THE COURT: Right, which now we know is after 

13 eating dinner and playing baseball, and maybe after a 

14 bath. 

15 MR. CRONHEIM: Right. Right. Excited utterances 

16 can be, you know, some time away. 

17 THE COURT: Okay. 

18 MR. BROWN: Well, that last testimony that she 

19 gave, you know, after her answer was completed, it was 

20 clear that it wasn't a present-sense impression. It was 

21 -- you know, ask that it be stricken. 

22 MR. CRONHEIM: I'm now focusing on Kyle, and then I 

23 think that I mean, this is a three-and-a-half-year-old. 

24 THE COURT: Yeah. 
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MR. CRONHEIM: It's the kind of thing where a 

three-and-a-half-year-old could very easily say: Mommy, 

you're not going to believe what happened. And that's my 

sense as to what this was about. Mommy, you can't believe 

what happened. I hit Kassidy with a baseball, and I 

apologized to her. I think that that's the context. And 

it was not a lengthy conversation. And so there's no 

8 and because it's a phone conversation and not one where 

9 she's going to be able to narrate, now, what was Kyle 

10 doing, where was he, and all this stuff. It was the way a 

11 child speaks to his mother in an excited way. 

12 MR. BROWN: I think unless you establish that 

13 foundation, and how he sounded, that we're going to 

14 object, again. 

15 MR. CRONHEIM: And I, also, don't have a problem 

16 of -- because I think that she says -- did you speak to 

17 Kyle? Yes. When you spoke to Kyle, what did he say? 

18 That's when she's gonna -- she's just gonna say that that 

19 was 

20 THE COURT: If she's going to say anything about 

21 what he said, then I just don't think you can make that 

22 foundation. 

23 

24 

MR. CRONHEIM: I think that's the essence of an 

excited utterance on the part of a child. And I don't 
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1 have a problem with you doing this outside the presence of 

2 the jury, so that you -- you know, again, I don't want to 

3 be in a situation where I'm saying anything that misleads 

4 the Court. I think it was a spontaneous, excited 

5 statement. It's impossible to create a foundation simply 

6 because it was a spontaneous 

7 THE COURT: I mean, I guess it wouldn't be 

8 impossible if there was somebody at the other end that 

9 could describe Kyle, or if you put Kyle on yourself. I 

10 mean, that's -- it wouldn't be impossible. 

11 MR. CRONHEIM: I suppose not, but I think that this 

12 thing is ---

13 THE COURT: I'll hear from her out of the presence 

14 of the jury. 

15 

16 

MR. CRONHEIM: Yeah. 

THE COURT: But if she doesn't make it, she doesn't 

17 make it. 

18 

19 

20 

21 

22 

MR. CRONHEIM: Understand. 

[End bench conference] . 

THE COURT: Thank you, again, for your patience, 

ladies and gentlemen. We're going to suspend at this time 

with the jury. I'm going to ask the lawyers and the 

23 witness to remain in the courtroom for a moment so we can 

24 have a brief hearing. Again, ladies and gentlemen, please 
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1 do not discuss this case with anyone at home. Do not 

2 decide this case, and do not read anything about it in the 

3 paper, or watch anything on television about the case. 

4 And we'll see you tomorrow at ten o'clock. But, please, I 

5 want to ask you this time to make sure you call the phone 

6 line tonight after six o'clock, just in case after I talk 

7 with the lawyers we have a difference of what time we want 

8 to start tomorrow. So call the phone line. Otherwise, 

9 we'll see you at ten o'clock, if it's not different on the 

10 

11 

phone. Thank you. 

THE BAILIFF: All rise for the jury. 

12 [Jury dismissed at 3:58:16 P.M.] 

13 [The following is voir-dire examination of the witness] . 

THE BAILIFF: You may be seated. 

THE COURT: Thank you, ma'am. Resume your seat for 

14 

15 

16 a moment. Mr. Cronheim? 

17 [By Mr. Cronheim]: 

18 

19 

Q 

20 A 

21 Q 

22 

23 

24 A 

Tristan, I understand you had a conversation with 

Chad that night. I'm going back to November 8th. 

Yes. 

And it was at that point that he provided the 

information about Kassidy that you've already 

testified to in front of the jury? 

Yes. 



245 

1 Q It's my understanding, too, that you've also spoke 

2 with Kyle? 

3 A Yes. 

4 Q And when Kyle got on the phone, he was -- he spoke 

5 to you in an excited way 

6 A Yes. 

7 Q -- about an event? 

8 A Yup. 

9 Q He indicated to you that something had happened ---

10 A Yes. 

11 Q -- that he wanted to tell you about? 

12 A Yes. 

13 Q He said that he had batted a ball into Kassidy? 

14 A Yes. 

15 Q And he indicated, too, that he apologized to her 
~ 

-" 16 afterwards? 

~ 

0 17 A Yes. 
J 
~ 

18 Q And it was a brief conversation? 

19 A 
:-1 

Yes. 

:$ 20 Q " And it was Kyle getting on the phone, telling his 

21 mom something unusual that had just happened? 

22 A Yes. 

23 Q And you could tell from the tone of his voice that 

24 he was still within the -- to use a legal term --
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excitement of the moment? 

Yes. 

MR. CRONHEIM: Your Honor, based on that offer of 

4 proof, we would ask that she be allowed to answer that 

5 question before the jury. 

6 THE COURT: Okay. Let me give the State time to 

7 voir dire on the foundation. 

8 [By Mr. Brown]: 

9 Q 

10 

11 A 

12 Q 

13 

14 A 

15 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 Q 

Now, when you spoke with Kyle, you had already 

spoken with the defendant, right? 

Yes. 

And he had already told you that he'd given Kassidy 

a bath? 

I am not positive that they had had a bath by that 

point, no. 

Okay. Okay. Tell us the sequence. What did he 

tell you what happened? 

I don't -- I do not recall the exact sequence. 

know that he was, obviously, home. 

out of the car. They were inside. 

She had been 

I know that 

I 

they had played ball at that point. I believe, I'm 

not positive, but I believe they'd eaten by that 

point. I'm not positive about the bath. 

So by the time the defendant spoke with you, they 
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1 had already arrived home? 

2 A Yup. 

3 Q Eaten? 

4 A Yes. 

5 Q Played ball? 

6 A Yes. 

7 Q And he spoke to you some time after this had 

8 already happened, right? 

9 A Yes. 

10 Q And you had a conversation with the defendant 

11 before you spoke with Kyle? 

12 A Yes. 

13 Q You spoke -- how long did you speak with the 

14 defendant for? 

15 A A minute. Two. 

16 Q And did he indicate to you what Kyle was doing? 

17 A No, I called. Before bedtime, I used to call to 

18 actually tell Kyle good night, and I would ask Kyle 

19 what are you doing at daddy's? What did you do? 

20 Are you getting ready for bed? What have you done? 

21 Q So this is a routine? 

22 A Yes. 

23 Q Okay. Did he sound like he did on other nights? 

24 A Every other occasion, yes. 
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1 Q 

2 A 

3 Q 

4 A 

5 

6 

7 

He sounded like he did on any other occasion? 

Yes. 

No different? 

No. 

MR. BROWN: Thank you. 

MR. CRONHEIM: Briefly? 

THE COURT: Uh-huh. 
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8 [By Mr. Cronheim] 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Tristan, it was unusual for him to hit a ball into 

somebody? 

Well, yes. 

Okay. So when the State's talking with you about 

your normal routine ---

Right. 

-- there's sometimes where he'll say I went to, you 

know, daycare and I had a snack. 

Yes. 

And there are other times when he's obviously 

impacted by the information he's giving to you? 

Yes. 

This is one of the times he was actively excited 

Yes, actively excited when he got on the phone, 

yes. 



-------------------------------------~~.~~-~ ~-.. 

1 Q 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

11 A 

12 

13 

14 

15 

It was a concerning event to him? 

Yes. 

249 

And it was something that -- you, by the way, you 

didn't hear Chad telling him in the background? 

No. 

Okay. You have no indication that Chad ever told 

him to tell you this? 

No. 

It's something that he spontaneously told you about 

on his own? 

Yes, he tells on himself all the time. 

MR. CRONHEIM: Okay. 

THE COURT: Anything further? 

MR. BROWN: No. 

THE COURT: Okay. I think the defense has properly 

16 laid a foundation for the introduction of the statement 

17 under the excited-utterance exception, so I'm going to 

18 allow that statement in when the jury comes back tomorrow. 

19 We are going to take the half an hour at this time to try 

20 to transcribe the plea colloquy, and we'll see you 

21 tomorrow morning at nine o'clock to take up the immunity 

22 issue. And, hopefully, I was clear that at least since we 

23 have overnight, that the attorneys from the attorney 

24 general's office will attempt to obtain a letter of 
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J. immunity_ 

2 MR. BROWN: Yes. 

3 THE COURT: All right. Thank you. 

4 THE BAILIFF: All rise, please. 

5 [End proceedings of 12/10/01, at 4; 03 :42P.M.] 
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1 THE COURT: Good morning. Okay, we are here after 

2 having an issue come up during the testimony of Cory 

3 Merrill. And after looking at the statute, I think 

4 defense is correct, before the Court can order a witness 

5 to testify, there needs to be a letter of immunity from 

6 the attorney general. So can someone from the attorney 

7 general's office fill me in? 

8 MR. DELKER: I have a letter from the attorney 

9 general, and a letter from myself. 

10 THE COURT: Okay. And, Mr. Sisti, have you seen 

11 this letter? 

12 MR. SISTI: Yeah. I've just gotten a copy of it, 

13 your Honor. 

14 THE COURT: Okay. 

15 MR. SISTI: And that was what I was alluding to 

16 yesterday. 

17 THE COURT: Okay. Right. 

;, 18 MR. SISTI: 
< 

We're still in need of the transcript 
" z 
w 

19 of the colloquy. Q. 

® 
We do have the PSI, and we've been 

< 
::t 20 through that. a: 
fr 
0 z 
0 
IX! 21 THE COURT: a: 
w 
II) 

Okay. The transcript is done, we just 
:5 

22 need to print it out. And, unfortunately, the computers 

23 are down. So as soon as they -- we're working on getting 

24 them up. We actually have found a connection that's not 
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1 connected to the network, so we'll probably be able to 

2 print it out in a few minutes. 

3 MR. SISTI: All right. 

4 THE COURT: Okay. So are we going to take up --

5 finish up with the testimony of Tristan Evans, first, or 

6 Cory Merrill? 

7 MR. DELKER: I think we should finish with Tristan, 

8 and then take up Cory Merrill. 

9 THE COURT: Okay. I think she was sort of near 

10 the end. 

11 MR. CRONHEIM: I have less than five minutes. 

12 THE COURT: Okay. 

13 MR. CRONHEIM: About two or three, I think. 

14 THE COURT: Great. So we'll take up with her. 

15 MR. CRONHEIM: Can we address an issue with respect 

16 to Cory Merrill that came up yesterday? The Court 

17 indicated that it intended to give some sort of 

18 instruction to the jury at the time he resumes the stand. 

19 THE COURT: Well, I think I was going to do that 

20 if -- if I allowed him to assert the fifth in front of the 

21 jury. 

22 MR. CRONHEIM: Okay. 

23 THE COURT: But there are a lot of bridges we 

24 haven't crossed yet. 
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1 MR. CRONHEIM: Okay. 

2 THE COURT: But if anyone has a particular 

3 instruction they want me to give at the end of the case, 

4 then I'll consider whatever you submit, and we can have 

5 argument on it. 

6 MR. CRONHEIM: Okay. I just -- I wasn't clear if 

7 in light of the immunity the Court was going to make any 

8 comment on it ---

9 THE COURT: Okay. 

10 MR. CRONHEIM: and it was our position that that 

11 would not be appropriate. 

12 THE COURT: Okay. Great. Okay. Well, this didn't 

13 take as long as I thought. Anything anything else we 

14 need to take up? So we'll finish up with Tristan at ten, 

15 and then we'll take up Cory Merrill. 

16 MR. DELKER: Well, I suppose we should let the 

17 Court know that there was an incident with Cory Merrill 

18 last night. Apparently, he and the defendant were housed 

19 together at the Strafford County Jail, and the 

20 defendant -- there were several statements I just got this 

21 morning and gave to the defense, in which he threatened to 

22 kill him, basically. Cory Merrill apparently attempted to 

23 hurt himself at least once last night, and was put in 

24 protective custody or the holding cell. 
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1 THE COURT: Okay. And defense has a report, or 

2 statements or something? 

3 MR. DELKER: Yes. 

4 MR. SISTI: Well, we have some reports. We know 

5 that there are other inmates over there, and certainly 

6 this was dropped on us. We understand from this 

7 particular incident sheet that Cory Merrill attempted to 

8 kill himself last night. That raises some questions as to 

9 his stability. We may want to further check on that, 

10 because a report, apparently, was made to the medical 

11 people at the jail where he was tagged as suicidal and 

12 placed in holding. Again, this has just been dropped on 

13 us, so we may need a break in order to check out whether 

14 or not there are other witnesses or medical reports that 

15 we may want to rely upon during the course of his 

16 cross-examination. 

17 The other thing I wanted to make clear here, just 

18 for the ground rules, we do have the five sixteen 

19 thirty-four letter from the attorney general's office 

20 dated, I believe yesterday's date. The ground rules, as I 

21 understand them, that he could still be prosecuted for 

22 perjury in this courtroom during the course of this trial. 

23 THE COURT: Right. Right. Under this immunity 

24 letter, he can't be prosecuted for perjury for something 
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1 he said during his plea hearing. 

2 MR. SISTI: Right. So if he is lying under oath in 

3 this courtroom ---

4 THE COURT: Right. 

5 MR. SISTI: -- before this jury, he still opens 

6 himself up for perjury prosecution. 

7 THE COURT: Right. And that's correct, right, Mr. 

8 Delker? 

9 MR. DELKER: Yeah, that's our understanding. I 

10 didn't know how quite to say that in a letter where he's 

11 getting immunity for perjury, but he could still be 

12 prosecuted for perjury. But that's -- I think that is the 

13 grounds, though. 

14 THE COURT: I guess the way to say it is, you're 

15 getting immunity from perjury during your plea hearing 

16 colloquy. 

17 MR. DELKER: Sure. 

18 THE COURT: Okay. We'll see you at 10 o'clock 

19 then. Thank you, Ms. Shoen, for being here. 

20 MS. SHOEN: Thank you, your Honor. 

21 MR. DELKER: Thank you. 

22 THE BAILIFF: All rise, please. 

23 [Recess]. 

24 THE BAILIFF: You may be seated. 
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1 THE COURT: Good morning, again, ladies and 

2 gentlemen. 

3 THE JURY: Good morning. 

4 THE COURT: I'm happy we could get started on time 

5 today. Thank you, for being here on time. Again, I'm 

6 going to ask the jurors the same question I've asked every 

7 day. Has anything come up over night, including anything 

8 you may have read or heard about this case which caused 

9 you to believe that you cannot sit and hear the evidence 

10 and decide the case fairly and impartially? 

11 THE JURY: [Answers in the negative] . 

12 THE COURT: Okay. Thank you, very much. Mr. 

13 Cronheim. 

14 MR. CRONHEIM: Thank you. 

15 A CONTINUED CROSS-EXAMINATION [By Mr. Cronheim]: 

16 Q Good morning, Tristan. When we left yesterday 

17 afternoon, we were talking about a phone 

18 conversation that you had with Chad the evening of 

19 November 8th. 

20 A Yes. 

21 Q I realized over night that I forgot to ask you 

22 about one thing. So before we resume with that, 

23 you testified on direct that the weekend of 

24 November 10th, which was a Friday ---
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1 A 

2 Q 

3 A 

4 Q 

5 

6 

7 A 

8 Q 

9 

10 

11 A 

12 Q 

13 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 

22 A 

23 

24 Q 

9 

Yes. 

-- was Chad's weekend to be with Kyle? 

Yes. 

Were there times when Chad had Kyle for the 

weekend, but Kyle would spend time with his 

grandmother? 

Yes. 

Let's go back then to the November 8th phone 

conversation. I think you've already testified 

that you spoke with Chad yourself. 

Yes. 

And he indicated to you that Kassidy had both 

fallen down outside and had been hit by the batted 

ball 

Yes. 

-- by Kyle. Was there a time that you spoke with 

your son, Kyle? 

Yes. 

And what were the circumstances of that 

conversation? What did Kyle -- you and Kyle 

discuss? 

He had told me that they had played ball and that 

he had hit ---

Now, who is "they?" 
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1 A 

2 

3 

4 Q 

5 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 A 

18 Q 

19 A 

20 Q 

21 

22 A 

23 Q 

24 

10 

Kyle, Kassidy and his father had played ball, and 

that he had hit Kassidy with the ball and he had 

told her sorry for hitting her and hurting her. 

Okay. And your conversation with Kyle was part of 

a routine 

Yes. 

-- of you speaking with him ---

Yes. 

-- on nights that you didn't have him? 

Yes. 

And when you heard Kyle, was Chad in the background 

saying: Look, Kyle, tell mom you hit Kassidy? 

No. 

And when Kyle indicated to you that he hit Kassidy, 

obviously accidentally with the ball, did you find 

that possible for Kyle to do it? 

Yes. 

Because you've seen him do that before? 

Yes. 

Okay. And that was the last conversation you had 

with Chad that day? 

Yes. 

Now, you also had a conversation with Chad the next 

day on November 9th? 
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1 A Yes. 

2 Q And, in that conversation, Chad has indicated that 

3 he had been 

4 MR. BROWN: Objection. 

5 THE COURT: Hold on. Yeah. Could I see counsel, 

6 please? 

7 [The following is a discussion at the bench] . 

8 MR. BROWN: This is hearsay. 

9 MR. CRONHEIM: I'm setting a foundation. 

10 Conversaton was that he'd been contacted by the Kittery 

11 Police Department. I think that's undisputed. And that 

12 he didn't ask her to -- he didn't remind her of anything. 

13 THE COURT: So the only thing you're have him 

14 have her say is that he was contacted by the Kittery 

15 Police Department? 

16 MR. CRONHEIM: And that he never asked -- yeah 

17 THE COURT: I mean, if he didn't then it's not 

18 hearsay. 

19 MR. CRONHEIM: Right. That's all the conversation 

20 was. It was very brief. 

21 THE COURT: Okay. 

22 MR. BROWN: Sorry about that. 

23 [End bench conference] . 

24 MR. BROWN: Thank you. 



E 
8 

1 
f 

" .. 
~ 
w 
"-

.. 
'" a: 
~ 

" g 
a: 
w 

~ 

12 

1 [By Mr. Cronheiml: 

2 Q Again, focusing on the November 9th phone 

3 conversation, Chad indicated to you that he had 

4 been contacted or paged by the Kittery Police 

5 Department? 

6 A Yes. 

7 Q And in that conversation, did he ever ask -- did he 

8 ever remind you of the conversation you had with 

9 him the night before? 

10 A No. 

11 Q He never told you: Remember I told you Kassidy 

12 fell down? 

13 A No. 

14 Q He never told you: Remember Kassidy was hit by a 

15 baseball by Kyle? 

16 A No. 

17 Q He never coached you in any way as to what you 

18 should tell people ---

19 A No . 

20 Q -- in regard to the evening of November 8th? 

21 A No. 

22 Q And that was the last time that you spoke with Chad 

23 before going to the police station on your own 

24 A Yes. 
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1 Q -- the evening of November 9th? And I know that 

2 I've repeated this question a couple of times, but 

3 because the State has raised some question about 

4 Kyle's ability to hit a baseball, is it clear in 

5 your mind that you've seen Kyle hit a baseball? 

6 A Yes. 

7 Q And was it clear in your mind on November 8th of 

8 2000, that that's, in fact, what happened? 

9 A Yes. 

10 Q Thank you, Tristan. 

11 A Thank you. 

12 THE COURT: Redirect? 

13 MR. BROWN: Thank you, your Honor. 

14 A REDIRECT EXAMINATION [By Mr. Brown]: 

15 Q Tristan, although you're divorced from the 

16 defendant, you still remain close with him? 

17 A Yes. 

18 Q You remain close with him because you have a son 

19 together, right? 

20 A Yes. 

21 Q And even though the defendant's been charged with 

22 these crimes, you maintain contact with him, right? 

23 A Yes. 

24 Q You regularly take Kyle to see Chad? 
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1 A Not now, no. 

2 Q You have, though? 

3 A The children have had one visit while he's been 

4 incarcerated, yes. 

5 MR. SISTI: Your Honor, may we approach? 

6 THE COURT: Sure. 

7 [The following is a discussion at the bench] . 

8 MR. SISTI: We have to discuss this matter with our 

9 client. We want to preserve the issue on a mistrial 

10 motion, but we must, at this juncture, make inquiry of Mr. 

11 Evans as to whether or not he wants us to pursue this 

12 particular action. I don't want to go any further on it. 

13 I think Alan would join me in this right now, because this 

14 is a critical point, and he has to give us permission 

15 whether or not we should be requesting termination of this 

16 matter right now. 

17 THE COURT: We can certainly argue it later. I 

18 think the current case is about murder and that he's being 

19 incarcerated, and whether that's enough for a mistrial. 

20 MR. CRONHEIM: My greater concern is I think that 

21 this has the possibility of opening the door to all sorts 

22 of stuff about Kyle. You know, why is there only one 

23 visit, are there circumstances with 

24 THE COURT: I don't think it's opened the door up 
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1 to anything. 

2 MR. CRONHEIM: I understand what you're saying. 

3 But, you know, the nature of the contact that there's now 

4 only been one visit and that there were limited visits 

5 before, I think, relates to -- I think a jury could 

6 question the circumstances between Kyle and Chad that 

7 there is such a limited contact now. Well, I'm just going 

8 to raise that 

9 THE COURT: There's limited contact because he's 

10 incarcerated. 

11 MR. CRONHEIM: No, there was limited contact before 

12 because of a DCYF issue undoubtedly unrelated to his 

13 incarceration. 

14 MR. SISTI: It's a two-prong problem, I guess, is 

15 what we're trying to tell the Court, that we can't remedy, 

16 and they knew about. 

17 THE COURT: I haven't heard anything about that, 

18 yet. What are you talking about? 

19 MR. CRONHEIM: There was a DCYF limitation on 

20 contact ---

21 THE COURT: Yeah. 

22 MR. SISTI: Between the two. 

23 THE COURT: At the investigation of this? 

24 MR. CRONHEIM: Well, it was the State that ordered 
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1 that there be no contact, originally. 

2 THE COURT: Yeah. 

3 MR. CRONHEIM: And the State that's been 

4 controlling the contact from November 9, I guess. 

5 THE COURT: How did it come out? 

6 MR. CRONHEIM: Why did it come up to start with, I 

7 guess, is my question? 

8 MR. BROWN: Well, this witness has told us in the 

9 past that she's taken Kyle to see the defendant. I mean, 

10 this is not a surprise question to this -- to this 

11 witness. I am -- I want to show bias. 

12 THE COURT: It appeared to me from the questioning 

13 that he's attempting to show that this witness has no 

14 other contact with the defendant. Why? Because Kyle 

15 he has no contact with the defendant, and that's what it 

16 appeared to be he was doing, to show bias of this witness. 

17 MR. CRONHEIM: Then let him ask that question. 

18 MR. BROWN: I did. 

19 MR. CRONHEIM: But getting into the ---

20 THE COURT: Well, why don't you just rephrase the 

21 next one. I don't think any doors have been open. I'm 

22 going to let you preserve your request on the 

23 incarceration issue. 

24 MR. SISTI: Thank you. 
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1 THE COURT: Okay. 

2 [End bench conference] 

3 [By Mr. Brown]: 

4 Q You want Kyle and the defendant to still have a 

5 relationship, right? 

6 A If he is not incarcerated, yes. 

7 Q You -- even though you and the defendant spit up, 

8 you still wanted Kyle to have access to both 

9 parents, right? 

10 A He's his father, yes. 

11 Q And custody was, you said yesterday, three to five 

12 days a week with the defendant? 

13 A Correct. 

14 Q Is the defendant a persuasive person? 

15 A No. 

16 Q You don't think he is? 

17 A No. 

18 Q When you ended your relationship with him, did you 

19 do that face-to-face or by writing him a letter? 

20 A Both. We had several conversations. 

21 MR. CRONHEIM: Your Honor, may we approach? 

22 THE COURT: Briefly. 

23 [The following is a discussion at the bench] . 

24 THE COURT: Where are we going with this? 
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1 MR. BROWN: Your Honor, we discovered the letter 

2 that was in the defendant's car signed by Tristan. 

3 THE COURT: Yeah. 

4 MR. BROWN: In that letter, she writes to him that 

5 she's writing a letter so that I can say goodbye to you 

6 without you trying to convince me differently. So that 

7 you understand about what happened about that, that he is 

8 a persuasive person. 

9 MR. CRONHEIM: We object. 

10 THE COURT: Sustained. 

11 MR. CRONHEIM: Thank you. 

12 MR. BROWN: Thank you, your Honor. 

13 [End bench conference] . 

14 MR. CRONHEIM: Your Honor, to the extent that 

15 there's a question on the record, we'd ask that it be 

16 withdrawn. 

17 THE COURT: Yes. 

18 [By Mr. Brown]: 

19 Q You still love the defendant? 

20 A In ways. In love, no. 

21 Q You're still close with him though, right? 

22 A Yes. 

23 Q You testified yesterday that even though you made 

24 that call to DCYF on October 31st, you did not 
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1 suspect the defendant to be causing those injuries? 

2 A Correct. 

3 Q You had no suspicion, whatsoever? 

4 A No. 

5 Q Now, you told us you made the call partially 

6 because you had received two different stories 

7 about the same injury? 

8 A Yes. 

9 Q Amanda told you Kassidy fell down the stairs? 

10 A Yes. 

11 Q Chad told you she fell off the trampoline and he 

12 caught her by the face? 

13 A Yes. 

14 Q Did you believe his story that he caught her on the 

E 15 
8 

trampoline? 

1 16 A I didn't believe it was a story. Falling down the 

8l 
17 ~ 

fi 
stairs is a story. 

~ 18 Q 0 Did you believe Chad's story about the trampoline? 
« 
C!J z 
W 
Q. 19 A Yes. 
® 
« 
::; 20 Q a: 
0 You believed that? 
"-
0 
z 
0 
II> 21 A a: 
w 

Yes. 
'" "i 

22 Q Do you remember on the evening of November 9th, you 

23 spoke to the state police? 

24 A Yes. 
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1 Q And that interview was tape recorded? 

2 A Yes. 

3 Q And a transcript was made of that? 

4 A Yes. 

5 Q You've had a chance to look over that transcript? 

6 A Yes. 

7 MR. BROWN: Ten ninety-one. 

8 MR. CRONHEIM: Thank you. 

9 MR. BROWN: May I approach? 

10 THE COURT: Yes, you may. 

11 [By Mr. Brown]: 

12 Q At the very top of ten ninety-one, you're asked by 

13 Trooper Wright: "So you don't believe what he told 

14 you?" So. And you say: "Right." You were then 

15 asked "You think that obviously something happened 

16 there?" Your answer "Right." "And he's not 

17 telling you what happened?" "Right. But then 

18 Amanda said that she fell down the stairs, okay. 

19 Now, did she fall down the stairs, or did she fall 

20 off the trampoline?" Were those the answers you 

21 gave? 

22 A Yes. 

23 Q So you told him that night that you didn't believe 

24 Chad's story? 
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1 A There was two different excuses for her bruises. I 

2 questioned him, because she gave the wrong answer. 

3 It's a common answer to say you've fallen down the 

4 stairs, if that's not the excuse for the bruises. 

5 Q Okay. Well, at the start of that interview, didn't 

6 you tell the troopers that when you made that call 

7 to DCYF, you were calling DCYF on Chad? 

8 A On Chad, because it was his home, that's where she 

9 was. 

10 Q But you said that, right, you called on him? 

11 A And I also said it wasn't him that I thought was 

12 doing it. 

13 Q And did you also tell the troopers that you called 

14 anonymously because if you were wrong you didn't 

15 want anyone getting made at you? 

16 A In any relationship where there's an ex-wife, there 

17 is animosity. I didn't want to increase that 

18 animosity if my suspicion was wrong. That's a 

19 serious claim to make. 

20 Q After your calIon October 31st, you didn't tell 

21 Chad that you made that call, did you? 

22 A No. 

23 Q Now, he gave you a calIon November 9th? 

24 A Yes. 
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10 A 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 

18 

19 

20 

21 

22 

23 A 

24 

22 

And he told you that the Kittery Police Department 

had called him, right? 

Yes. 

And he told you -- he was asking you, why are they 

calling me about Kassidy? 

Yes. 

And at that time, didn't you tell Chad that you 

were assuming if the police were involved, it had 

something to do with DCYF? 

I'm sorry, could you repeat that? 

Did you tell Chad that you thought it had something 

to do with DCYF? 

No, I did not. 

Page 1074. Near the bottom of the page, you say 

"Chad called me and he said to me 'Why would the 

Kittery Police be calling me to go down here to 

talk to me about Kassidy? Something happened to 

the baby. What would have happened to the baby?' 

And I said "I don't know." I said "I'm assuming 

that if it's the police department and something to 

have to do with DCYF. If it's other than that, I 

don't know." 

I told him I don't know. I was saying to myself: 

If it had something to do with the police, then it 
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1 had to do with DCYF. But normally in a DCYF 

2 proceeding, unless they take the child out of the 

3 horne, they don't involve the police. I was not 

4 aware that the child was out of the horne or had 

5 even visited the hospital. I did not know why 

6 Kittery Police had called him. 

7 Q All right. But the point is you didn't suspect 

8 Chad, right 

9 A No. 

10 Q -- of the bruises? Yet, on November 9th, when he 

11 asked you about why are they calling, you mentioned 

12 DCYF without saying, oh, by the way, I made a call? 

13 A I did not mention DCYF to him. I was saying that 

14 to myself, not to him. 

15 Q So you didn't tell him even then that you had made 

16 the call? 

17 A No. 

18 Q Now, after you saw these bruises on two different 

19 
® 

weekends on Kassidy, did you check Kyle to see if 

< 
~ 20 ~ he had bruises? 
0 
~ 

0 z 
0 m 21 A ~ w 

Out of curiosity, yes. 
00 

5 

22 Q So Kyle would either be with you or with Chad, 

23 right? 

24 A He was also in frequent contact with Amanda, more 
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4 A 

5 Q 
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7 A 

8 Q 

9 A 

10 Q 

11 A 

12 

13 

14 Q 

15 A 

16 Q 

17 

18 

19 A 

20 Q 

21 

22 A 

23 

24 

24 

than Chad. 

So you checked him from head to toe to make sure he 

wasn't getting bruises, too, right? 

Yes. And there was never bruises. 

And did you tell the defendant that if you see a 

bruise on Kyle that you would kill him? 

Yes. 

So you're saying that to Chad, right? 

Yes. 

Yet you had no suspicion 

I didn't say: If you put a bruise on Kyle, I'll 

kill you. I said: If I see one, I'll kill you. 

I've never thought that he would. He never has. 

And you believe the trampoline story? 

Yes. 

All right. You talked yesterday about your 

conversation with the defendant on Wednesay 

evening? 

Yes. 

The defendant told you that Kyle hit a whiffle 

ball? 

Yes. 

MR. CRONHEIM: Objection. Leading. 

THE COURT: Overruled. 



5! 
'" z 
w 
"-

® 

25 

1 [By Mr. Brown]: 

2 Q He said it was a whiffle ball? 

3 A He had said that they were playing baseball 

4 upstairs. He had hit her with the ball. 

5 Q Well, did you testify yesterday that he told you it 

6 was a whiffle ball? 

7 A Yes. 

8 Q You know 

9 A I'm not positive it was a whiffle ball. I was not 

10 there. I did not see the ball. 

11 Q I'm just asking what he told you. 

12 A Yes, a whiffle ball. 

13 Q A whiffle ball? 

14 A Yes. 

15 Q What did he tell you Kassidy's reaction was to 

16 being hit in the face with a ball? 

17 A She'd gotten a little mark under her eye. 

18 Q What about physically? Did she have a physical 

19 reaction did he tell you? 

20 A I'm not -- I can't -- I'm not positive. I know 

21 that Kyle had said sorry. So, obviously, he hurt 

22 her. 

23 Q Well, let me -- would reading your transcript 

24 refresh your memory? 
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18 A 
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22 Q 

23 A 

24 Q 

26 

Sure. 

Page 1090. The long paragraph near the top of the 

page beginning with the line upstairs. Now, would 

you just read that to yourself? Not out loud. 

[Witness complies]. 

Does that refresh your memory? 

Yup. 

What did the defendant tell you Kassidy's reaction 

was to being hit? 

That she didn't do anything, she was dumbfounded. 

Now, how many phone calls did you have with the 

defendant on the evening of November 8th? 

Two. 

When was the first phone call? 

I don't know the exact time. I think it was around 

like five, or so. 

What were you doing at five? 

I was looking for a friend's phone number, and I 

called Chad for it. 

Which phone did you use? 

I used my cell phone, I believe. 

What's your cell-phone number, do you remember? 

I do not remember. 

Do you remember the first three digits? 
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I think it's 781. 

Do you know which phone you called to reach Chad? 

I don't I don't know the number of the phone. I 

believe it was -- I think it was his cell phone, 

yes, because he was in the car. 

So he's in the car 

Yes. 

-- when you reached him the first time? 

Yes. 

And you're calling him? 

Yes. 

And you had a second call with him, right? 

Yes. 

Which phone did you use? 

I'm not positive. I don't remember if he called 

me, or if I called him later that evening. 

Do you know if he was on his home phone or his cell 

phone? 

I believe he was on his home phone at that point. 

And you talked to the defendant, first? 

On the second phone call, yes. 

And tell us about that conversation. 

At that point, he was home. He had Kyle. He had 

Kassidy. He had told me about getting the kids out 
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1 of the car, Kassidy falling down. He had talked 

2 about them eating, playing baseball. 

3 Q So how long was that conversation with the 

4 defendant before you spoke to Kyle? 

5 A Like a minute. Maybe two. 

6 Q Okay. And your testimony is that Kyle got on the 

7 phone? 

8 A Yes. 

9 Q And you spoke to Kyle for a while? 

10 A Not that long. Just briefly. 

11 MR. BROWN: With the Court's permission, would you 

12 mind stepping down? 

13 THE COURT: Sure. Make sure you keep your voice up 

14 if you speak at the poster. 

15 [By Mr. Brown]: 

16 Q This is State's Exhibit 64, and this shows the 

17 telephone activity on the defendant's phones and 

18 Jeffe Marshall's phones. Can you find on here 

® 
19 your -- your two phone calls that you had with 

20 Chad, or any phone calls you had with Chad on the 

21 evening of November 8th? Let me help you here. Do 

22 you see the one near here, and the extension is 

23 603-781 four zeros to the Evans horne at 8:04 P.M. 

24 for a minute and 26 seconds? 
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I A Uh-huh. 

2 Q Is that roughly the time that you spoke with him? 

3 A Yes. I thought it was around eight o'clock or so. 

4 Q A minute and 26 seconds. And during that time you 

5 spoke with the defendant, you have the conversation 

6 that you described and then you spoke with Kyle? 

7 A Yes. 

8 Q Would it surprise you that there is no record of an 

9 earlier call ---

10 A Yes. 

11 Q -- to either Chad's home or cell phone? 

12 A Yes. 

13 Q Where in this time would that call have been? 

14 MR. CRONHEIM: Objection. She's not verifying the 

15 reliability of the State's Exhibit. 

16 THE COURT: Well, I think he's asking - - are you 

17 asking for a time? 

18 MR. BROWN: Yes. 

19 THE COURT: Okay. You need to - - do we need to 

20 have her speak up a little bit more? You need to get 

21 closer to the podium where the 

22 THE WITNESS: I thought my phone call was around 

23 five o'clock. I do not see a number there for that one. 

24 I'm not positive about the time. 
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1 [By Mr. Brown]: 

2 Q Okay. Are you positive you made ---

3 A Yes. 

4 Q -- two phone calls that night? 

5 A Yes. 

6 Q You can step back up. Getting back to that 

7 interview on November 9th, with the state police, 

8 did you tell them that night that there were two 

9 phone calls? 

10 A I do not remember. 

11 Q Well, would you be surprised if the transcript 

12 shows you only mention one phone call with Chad? 

13 A I would be surprised, yes. I'm positive I talked 

14 to him twice. 

15 Q Do you want to look over ---

16 A They also have my birth date incorrect, which I 

17 don't think I would have been incorrect. 

18 Q Well, do you want to read over what you said about 

19 the phone call and let us know if that's accurate? 

20 A Yes. 

21 Q Page 1090, again. Read that entire paragraph to 

22 yourself. 

23 A [Witness complies] 

24 Q What did you tell the state police about the number 
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1 of phone calls? 

2 MR. CRONHEIM: Objection. That question was never 

3 asked. 

4 THE COURT: Overruled. 

5 THE WITNESS: What did I tell the state police 

6 about the number of phone calls? I said that Chad had 

7 called me that night. 

8 [By Mr. Brown]: 

9 Q How many phone calls? 

10 A In that paragraph, I mention one. 

11 Q Anywhere in this interview do you mention a second 

12 phone call? 

13 A I do not remember. 

14 Q Again, during that interview, at that point, you 

15 knew that Kassidy had passed away? 

16 A During that interview, yes. 

17 Q And you knew that the police were investigating her 

18 death? 

19 A Yes. 

20 Q And you tried to be honest and complete about what 

21 you knew? 

22 A Honest, yes. I was a little, obviously, upset, 

23 also. 

24 Q Did you leave anything out? 
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If I did, it wasn't on purpose. You remember 

things more as time goes on. 

Well, that night did you mention to the police 

during that interview that you had spoken to Kyle 

on the telephone Wednesday night? 

I do not remember that in that paragraph, no. 

Well, would it surprise you if nowhere in that 

interview do you mention 

It wouldn't surprise me, no. 

Do you know if you told them that or not? 

I don't remember. 

The police asked you about talking with Kyle. Do 

you remember that? 

No, I don't remember. 

Page 1084. Do you remember the police asking you: 

"The only question is has Kyle said anything to 

you?" Your answer "No." "Or have you asked him 

anything?" Your answer "No." "You want 

to know what if he's got the biggest eyes most 

ever seen. He's got the biggest ears you've ever 

seen, and the biggest loud mouth, himself, and 

he's never ever said anything. He like -- and he 

talks about Kassidy all the time. And that's going 

to be one of the hardest things, because she's not 
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1 going to be there, because, you know, he sees her 

2 every single time he's there. And he talks about 

3 her all the time. He talks about Amanda. He talks 

4 about Chad. And he's never said anything. Never. " 

5 Did I read that correctly? 

6 A Yes. 

7 Q So did you talk -- did you tell the police about 

8 Kyle that night, what he told you? 

9 A Yes, I did. About -- not about what he told me on 

10 the phone, no. About did they talk to me about 

11 Kyle? Yes, they asked. Did I tell them about a 

12 phone call? No. 

13 Q When the police asked you that, you didn't tell 

14 them what Kyle told you the night before? 

15 A No. 

16 [Pause in proceedings] 

17 MR. BROWN: Nothing else, your Honor. Thank you. 

18 THE COURT: Okay. Anything further? 

19 MR. CRONHEIM: Yes. Thank you. 

20 A RECROSS-EXAMINATION [By Mr. Cronheim] 

21 Q A handful of things. Let's start with the last 

22 section. The State read a paragraph, I guess it 

23 was page 1094, about Kyle's comments to you about 

24 Kassidy. That was in the context of not that 
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1 night, but whether Kyle had mentioned anything 

2 about general abuse of Kassidy? 

3 A Anything ever, yes. 

4 Q So when the State is reading this paragraph to you, 

5 it's not in a fair context of the question, is it? 

6 A No. 

7 Q And, again, talking about the number of phone calls 

8 on the evening of November 8th, you were giving an 

9 answer to a particular phone call with Chad, 

10 correct? 

11 A Yes. 

12 Q They never asked you if there had been a prior 

13 phone call with Chad, did they? 

14 A No. 

E 15 
8 

Q So that's taken out of context, isn't it? 

I 
~ 16 A i Yes. 

~ 
~ 17 Q 
~ 

And in that phone conversation that you had with 

~ 18 
~ 

Chad, Chad told you that Kassidy was fine? 
< 
~ z w 
~ 19 A Yes. 
® 

20 Q And the events that you've already narrated a 

21 couple of times, is that correct? 

22 A Yes. 

23 Q And it's clear in your mind that Chad told you 

24 those things the evening of November 8th? 
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1 A Yes. 

2 Q Now, you're the one who called DCYF, right? 

3 A Yes. 

4 Q Nobody else did? 

5 A No. 

6 Q So you are the one who chose, out of your concern 

7 for that child, to call DCYF? 

8 A Yes. 

9 Q And, now, the State's trying to say that you were 

10 not concerned about that child ---

11 A Yes. 

12 Q -- is that 

13 MR. BROWN: Objection. 

14 THE COURT: Sustained. 

15 [By Mr. Cronheim]: 

16 Q Now, there are also questions about Kyle and his 

17 care. Did you have any concerns at all - --

18 A No. 

19 Q - - about - - let me just finish the question, first. 

20 Did you have any concerns at all about Chad's care 

21 for Kyle? 

22 A No. 

23 Q He, during Kyle's three and a half years, was 

24 always an attentive father? 
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1 A Yes. 

2 Q He worked very hard, when, the first couple of 

3 years? 

4 A Yes. 

5 Q He was with Kyle when he was colicky? 

6 MR. BROWN: Objection. 

7 THE COURT: Sustained. 

8 MR. CRONHEIM: May we approach? 

9 THE COURT: Sure. 

10 [The following is a discussion at the bench] . 

11 MR. BROWN: This line of questioning is in 

12 violation of the Court's pretrial order. 

13 THE COURT: I think the State opened the door 

14 somewhat by asking her about her checking Kyle for bruises 

15 and whether or not she was concerned about Kyle. The fact 

16 that when he was colicky is way too old. 

17 MR. CRONHEIM: Well, I'm just going to do it really 

18 quick. I think it's I think it's relevant, because 

19 that's obviously a very stressful time. 

20 THE COURT: I sustain the objection to the leading 

21 question. 

22 MR. CRONHEIM: Okay. And, for the record, I think 

23 that that -- dealing with a colicky child, first off, it 

24 is on the videotape that the State's going to introduce, 
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1 so it's not as if it's ---

2 THE COURT: It's from the defendant, so it's 

3 different. 

4 MR. CRONHEIM: True. But our their view that the 

5 State has opened the door. She's asked -- she's been 

6 asked a question why is she not concerned. And the reason 

7 she's not concerned is not because of what's happened over 

8 the last month, but because of her own experience with 

9 Chad as a father. I'm not planning on spending a lot of 

10 time on this, but I 

11 THE COURT: I'm going to give you some leeway, but 

12 the last question is sustained. 

13 MR. CRONHEIM: Okay. 

14 MR. BROWN: Number one, also, your Honor, that 

15 references 

16 THE COURT: Hold on. 

17 MR. CRONHEIM: I would just say that I think it's 

18 relevant information, and, pursuant to Part I, Article IS, 

19 and the 5th, 6th and 14th amendments of the Constitution, 

20 it's evidence we ought to be able to introduce. The other 

21 thing is I'd like to reference Brent, that she also had no 

22 concerns about Brent. 

23 THE COURT: There's not been -- the door's not been 

24 opened to any care giving of Brent, that she's ---
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I MR. BROWN: I just say that their reference to --

2 the defendant's reference to Kyle being colicky, I think, 

3 has been redacted from his statement. 

4 THE COURT: Okay. 

5 MR. BROWN: The jury's not going to hear that. 

6 And, second of all, I think the reason I asked that is 

7 is to impeach her on whether she actually had any 

8 suspicions at that time. I don't think it opens the door 

9 to go into a history of his care. 

10 THE COURT: All right. That's why I want one 

11 question at a time. 

12 MR. BROWN: Okay. Thank you. And I just realized, 

13 I don't know if this makes us want to revisit the 

14 redaction issue. Not an issue for the moment, but I just 

E 15 want to put that on the record. 
8 

1 16 THE COURT: On the issue of colicky? 

~ BROWN: On the issue of parenting. I think ~ 17 MR. 
i2 
8 
~ 18 we're better to deal with at a different time. ;, 
« 
'" z w 
"- 19 THE COURT: I think it's already in. 
® 
« 
::;: 20 MR. BROWN: Okay. II: 
0 
U. 
0 
Z 
0 
co 21 THE COURT: All right. II: 
w 
<Jl 

5 

22 MR. BROWN: Okay. 

23 [End bench conference] 

24 [By Mr. Cronheim] : 
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1 Q Tristan, you indicated you didn't have concerns 

2 about Chad 

3 A Correct. 

4 Q -- originally with DCYF? 

5 A Correct. 

6 Q And that was mostly your experience with Chad as 

7 his father? 

8 A Correct. 

9 Q Now, he'd been attentive to Kyle? 

10 A Yes. 

11 Q He'd been in -- he'd been caretaker for Kyle three 

12 to five days a week for a period back then close to 

13 a year? 

14 A Yes. 

15 Q Chad was in good health? 

16 A Yes. 

17 Q Nurtured? 

18 A Yes. 

19 Q Well cared for? 

20 A Yes. 

21 [Pause in proceedings] 

22 Q Mark's correcting me. I said apparently Chad was 

23 

24 A Oh, Kyle. 



E 
8 

I 
f 

o « 
'" z 
UJ 
a. 

40 

1 Q I meant Kyle. 

2 A Yes. 

3 Q So those answers, Kyle was in good shape? 

4 A Yes. 

5 Q He'd been with Chad for the three to five days a 

6 week? 

7 A Yes. 

8 Q And Chad may have been in good shape, but, more 

9 importantly, Kyle was in good shape, too? 

10 A Yes. 

11 THE COURT: Okay. Thank you, very much, ma'am. 

12 You may step down. 

13 THE WITNESS: Thank you. 

14 THE COURT: Could I see counsel, briefly? 

15 [The following is a discussion at the bench] . 

16 THE COURT: Bring Cory Merril back? Okay. 

17 MR. SISTI: Oh yeah, we don't have a transcript, 

18 yet. 

19 [Discussion between judge and monitor not transcribed]. 

20 [End bench conference] . 

21 THE COURT: Ladies and gentlemen, we're going to 

22 take a short break, just about 10 minutes. And we will be 

23 back with you to continue the testimony of Cory Merrill. 

24 Okay. Please, again, don't discuss the case, and don't 
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1 decide the case until you've heard all of the evidence. 

2 Thank you. 

3 THE BAILIFF: All rise, please. 

4 [Jury excused at 10:41:42] . 

5 [The following is a discussion in chambers] 

6 THE COURT: What's up? 

7 MS. SHOEN: I'll start, your Honor. I am Attorney 

8 Kimberly Shoen, and I have the pleasure of representing 

9 Cory Merrill. We have been made aware of an additional 

10 problem in the course of dealing with the transcript issue 

11 and the plea issue. And I have looked at his plea 

12 colloquy. It's very clear that he plead guilty knowingly 

13 and voluntarily. As the Court is aware, he testified to 

14 something different, and we have a immediacy for that 

15 issue. Unfortunately, additional issues have arisen. 

16 Specifically, he testified that he pled guilty, but he 

17 didn't do the acts charged, one set of the acts charged 

18 that he pled guilty to. According to Attorney Sisti, and 

19 I have not read the PSI, the PSI indicates that he 

20 confessed to Detective Callahan that he did do these acts 

21 charged. And so there is a potential that he's going to 

22 get on the stand and Attorney Sisti is going to say, well, 

23 did you did you talk to the police when you first were 

24 charged and you, in fact, confessed to the police that you 
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1 did these incidents. But, by the way, yesterday, you said 

2 you didn't do them. So now we have a perjury problem when 

3 he's on the stand, because the minute he answers the 

4 question, you know, he's either -- presumably, he could 

5 say yes I did, but I lied, which is great for Attorney 

6 Sisti, but more presumably he'll say no, I didn't confess. 

7 And then we have a perjury problem because we have the PSI 

8 which indicates that he did, in fact, confess. 

9 

10 

THE COURT: 

MS. SHOEN: 

Where's the perjury problem? 

Because he is going to deny confessing 

11 to Detective Callahan ---

THE COURT: Yeah. 

MS. SHOEN: -- presumably. The PSI says he did 

12 

13 

14 confess to Detective Callahan. And in the waiver, the 

15 plea colloquy, he reviewed the PSI, and said everything 

16 was accurate. 

17 

18 

19 

THE COURT: 

MS. SHOEN: 

THE COURT: 

Okay. 

And that was under oath. 

Okay. Well, then, you just need to sit 

20 up there with him and tell him when to assert the fifth or 

21 not. 

22 

23 

You know? 

MS. SHOEN: 

THE COURT: 

Okay. 

I mean, I'm going to cross that bridge 

24 when we get to it, so I can assess whether or not it's 
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1 sufficient to protect the defendant's rights to allow him 

2 to assert the fifth in front of the jury. 

3 MS. SHOEN: I think it's 

4 THE COURT: Under State v. Roberts. 

5 MR. SISTI: Right. And I think -- well, I mean, I 

6 think we can do this outside the hearing of the jury. I 

7 have to say, we're in a situation where, I mean, he's 

8 going to say it. 

9 THE COURT: He's going to say what? 

10 MR. SISTI: Well, he's either going to say that he 

11 confessed to the police, all right ---

12 THE COURT: Right. 

13 MR. SISTI: -- and that it was true. 

14 THE COURT: Right. 

15 MR. SISTI: Okay. Which would render him in a 

16 difficult situation. 

17 THE COURT: Yes. 

18 MR. SISTI: Or he's going to say that he did not 

19 confess to the police, which would also place him in a 

20 difficult situation today. Although he has been given 

21 immunity for perjury that took place a few months ago, he 

22 certainly hasn't been given immunity for perjury in this 

23 courtroom. 

24 THE COURT: Right. Right. 
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1 MR. SISTI: Now, there can be nothing more 

2 compelling nor more valuable to us with regard to 

3 cross-examination than for him to be cross-examined, and 

4 for him to lie flat out in front of this jury today. 

5 THE COURT: Right. 

6 MR. SISTI: So I would have to state that it 

7 doesn't really matter which way he goes, judge, what he's 

8 going to say on that stand today is going to be material 

9 if he asserts the fifth. And, certainly, there's a 

10 material impact with regard to Mr. Evans' rights of 

11 cross-examination and confrontation. These are ongoing 

12 events. We just got the transcript, as well. I don't 

13 even think that his attorney's gotten access to the 

14 presentence report, which she may want to look at. After 

15 I looked at it last night, I certainly would have wanted 

16 it if I was in her shoes, because there's also reference 

17 to him stating, and I'll just put it on the record, that 

18 some of the allegations that he was found guilty of in 

® 
California, he also says weren't really true. 19 And, again, 

20 were running into the same problem. 

21 THE COURT: Right. I mean, that's why -- I mean, 

22 we can have a hearing out of the presence of the jury if 

23 you want to so I can assess it. But I think -- I mean, I 

24 think under State v. Roberts, it clearly says the Court 
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1 needs to make a balancing test in State v. Donnelly 

2 between whether or not it's sufficient to allow the 

3 witness to assert the fifth and give the jury an 

4 instruction about the fact that the defendant has a right 

5 not to incriminate himself. 

6 MR. SISTI: The witness. 

7 THE COURT: I'm sorry, the witness. So, I mean, I 

8 think that it's simply because he may have a 

9 fifth-amendment right does not automatically mean that his 

10 testimony has to be stricken. 

11 MR. SISTI: But in this particular case, he doesn't 

12 have the right to assert that fifth-amendment privilege, 

13 because he's been given immunity. The only conclusion 

14 that can be drawn, the only instruction and the only 

15 conclusion that can be drawn is that he would be lying if 

16 he testified. And that's why I think this is a very 

17 unique situation. There's nothing like this ---

18 THE COURT: Right. I mean, which is why your 

® 
19 client is protected 

20 MR. SISTI: I have to say ---

21 THE COURT: -- if that's the only conclusion that 

22 can be drawn. 

23 MR. SISTI: I have to say, we're trying to fashion 

24 something for the Court to say. I mean, I understand that 
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1 he has the right to assert the fifth. We have the right 

2 to cross-examine him, and he's been compelled to cross --

3 compelled, he's actually in contempt at this particular 

4 juncture. You have ordered the State to give him immunity 

5 so that he can become a competent witness. Even with that 

6 order, and even with that letter, and even with the 

7 immunity, he's failed to become a competent witness. And 

8 because of that, because of that, because the questions 

9 I'm asking are valid sixth-amendment confrontation 

10 questions pursuant to an order of the court, pursuant to 

11 the attorney general's letter, and he fails to answer 

12 those questions, I think that we are -- we're getting to a 

13 different level. 

14 THE COURT: Right. But the letter only covers --

15 does not cover him for perjury on the stand. 

16 MR. SISTI: Of course, it could never cover him for 

17 perjury on the stand. And I understand 

18 THE COURT: Which is why he can't be held in 

19 contempt, depending on what his answers are. 

20 MR. SISTI: He's being ordered to testify 

21 truthfully. 

22 THE COURT: Right. And asserting the fifth ---

23 MR. SISTI: Fully ---

24 THE COURT: Right. 
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1 MR. SISTI: -- and truthfully. 

2 THE COURT: And he's entitled to assert the fifth. 

3 MR. SISTI: He's failing to -- well, I don't 

4 believe he is entitled to assert the fifth. 

5 THE COURT: Well, that's what we need to figure 

6 out. 

7 MR. SISTI: Right. 

8 THE COURT: Yeah. 

9 MR. SISTI: That's why I - - -

10 THE COURT: That's the first question. 

11 MR. SISTI: In this particular context, with 

12 immunity, with the court order, he is either a witness or 

13 not a witness at this juncture. He either testifies fully 

14 or not at all. 

15 THE COURT: Well, I understand what you're saying. 

16 That's just not the law. The law says a witness can 

17 testify and assert the fifth as long as it is not -- as 

18 long as the Court engages in a balancing test. So I guess 

® 
19 I need to hear what his answers are going to be so I can 

« 
::0; 20 a: 
0 

engage in that balancing test. It is not all or nothing 
... 
0 z 
0 
CD 21 a: under the law. 
w 
U) 

5 

22 MR. SISTI: An immunized witness legally has to 

23 testify or not be a witness. But you cannot have a sham 

24 witness take the stand. He's either testifying or not 
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1 testifying. 

2 THE COURT: Well, let's hear what he has to say. 

3 MR. DELKER: Another case on this point is State v. 

4 Donnelly. 

5 THE COURT: Right. I think I called it Donnelly. 

6 Yes, I have to take a look at that, as well. 

7 MS. SHOEN: It's Donnelly. That's Phil Desfosses' 

8 case. 

9 THE COURT: Yeah. 

10 MS. SHOEN: The embezzlement and ---

11 THE COURT: Right. And their testimony went 

12 directly to the heart of the defendant's defense, and they 

13 were permitted to assert the fifth. 

14 MR. SISTI: I just don't know if that person was 

15 immunized, that's all. If that person was immunized and 

16 asserted the fifth, then the proper ---

17 THE COURT: Right. 

18 MR. SISTI: -- remedy for the defendant at that 

19 point in time would have been 

20 THE COURT: Right. 

21 MR. SISTI: one, to have everything stricken, 

22 all right, and get an instruction, or to compel to ---

23 THE COURT: No, I see what you're saying. I think 

24 the immunity problem comes when he refuses to talk about 
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1 the -- what he said at the plea hearing. I mean, if he 

2 refuses to talk about what he's been immunized for ---

3 MR. SISTI: If he -- if he -- I want to be fair 

4 here, that's why I've been being up front with it. He's 

5 asked whether or not what he said in the -- whether the 

6 PSI's accurate. 

7 MS. SHOEN: And he says ---

8 THE COURT: Right. 

9 MR. SISTI: The PSI refers directly to his 

10 confession. 

11 THE COURT: Right. 

12 MR. SISTI: He says the PSI is accurate. 

13 THE COURT: Right. 

14 MR. SISTI: Okay. Now, I don't -- I mean, of 

15 course, he's going to have a problem talking about it. 

16 THE COURT: Right. But I think there is a big 

17 difference between contempt of court, which is I don't 

18 care that you gave me immunity, I'm refusing to answer 

19 whatever you ask, and I'm going to answer whatever you ask 

20 unless I have a fifth-amendment problem. There's a 

21 difference . 

22 MR. SISTI: Yeah. That means that we don't get to 

23 confront him, even though he has immunity. 

24 THE COURT: Right. Which is where my balancing 
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1 test comes in. So let's do a hearing out of the presence 

2 of the jury. 

3 MR. DELKER: Yeah. And I think -- I meant I think 

4 I understand that there's obviously an area that the 

5 defense needs to cross-examine on. But by the same token, 

6 my recollection of having done the research on that 

7 Donnelly case t that the Courts may draw a distinction 

8 between cross-examining the witness about the particular 

9 facts of the particular case. In other words, Evans' 

10 Evans' statements to Merrill and collateral issues about 

11 whether he lied in the past on unrelated issues t and at 

12 this juncture there's no impediment to the defense 

13 cross-examining Merrill about the circumstances of the 

14 statements that Evans has made to Merrill, which is the 

15 heart of -- truly the material part of his testimony. And 

16 these other issues, which are lies about other unrelated 

17 cases. 

18 THE COURT: Okay. 

19 MR. DELKER: So I think there is a distinction 

20 there between the two of those issues. 

21 THE COURT: Okay. I think what we're going 

22 to do is we're going to have a hearing out of the presence 

23 of the jury, and the rest of this -- on this area, and 

24 then you can each make an argument. I'm going to make a 
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1 ruling, and someone will be happy and someone won't, and 

2 we'll live by it. 

3 MS. SHOEN: Can I look at the PSI? 

4 THE COURT: Yeah. Sure. 

5 MS. SHOEN: Should I also advise my client to take 

6 the fifth in this hearing, or are we going to do kind of a 

7 closed-door hearing? 

8 THE COURT: No. 

9 MS. SHOEN: So you want him to answer all of the 

10 questions? 

11 THE COURT: No, no. You need to - --

12 MS. SHOEN: Okay. 

13 THE COURT: advise him when you think he needs 

14 to assert the fifth. 

15 MS. SHOEN: Okay. 

16 THE COURT: I mean, it's a Richards-hearing type 

17 hearing. 

18 MS. SHOEN: Okay. That's fine. That's what I 

19 wanted to clarify. I'm going to need a few minutes with 

20 my client, and I'll probably have to stand next to him. 

21 THE COURT: Yes. 

22 MR. SISTI: So we're going to have to review the 

23 transcript, as well. You're going to review the PSI? 

24 MS. SHOEN: I'm going to review the PSI, and I'm 
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1 going to try to explain to my guy what -- what he's got 

2 himself into, now. 

3 THE COURT: Okay. Why don't we have the jury come 

4 back at one. Does that make sense? 

5 MR. DELKER: For the structure for this hearing is 

6 the State -- this is a completely separate hearing from 

7 the trial? 

8 THE COURT: Right. 

9 MR. DELKER: So structurally does the State ---

10 THE COURT: No, I think we continue with the 

11 cross-examination, because this is the area that we're 

12 concerned about. What I'm making a decision about is what 

13 can the defendant get into on cross-examination of this 

14 witness, what -- what bumps up against the witness's 

15 fifth-amendment rights so that I can decide whether to 

16 strike his testimony or to allow the cross to continue 

17 with certain conditions. Okay. All right. So does one 

18 o'clock seem -- I mean, I want us all to have lunch, too. 

19 I mean 

20 MR. SISTI: We'll need to review -- if we're back 

21 here at one, we'll be doing the out-of-the-presence-of-

22 the-jury hearing first, I take it. 

23 THE COURT: Oh, you need 45 -- I was going to ---

24 MR. SISTI: I don't know when you want to do these 
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1 things. 

2 THE COURT: We can go off the record for a minute. 

3 Let's see. 

4 [Off the record] 

5 [Back on the record] 

6 THE COURT: At some point, we're going to take up 

7 your motion for a mistrial on -- if you decide. I don't 

8 know if you've consulted with your client yet about that. 

9 I'm going to give them an instruction, anyway, about --

10 unless you don't want me to give any instruction. And let 

11 me tell you what the nature of it was going to be. You've 

12 heard the testimony from Tristan Evans -- you've heard 

13 testimony from Tristan Evans that the defendant has been 

14 incarcerated. The statutes in New Hampshire provide that 

15 in every case where a defendant's charged with a felony, 

16 the Court is required to set bail. The amount of bail set 

17 varies based on a variety of factors that are not 

18 important here. Some defendants post bail, others do not. 

19 When defendants do not post bail, the defendant's held, 

20 pending trial. The fact that a defendant is held pretrial 

21 has no bearing, whatsoever, on whether the defendant's 

22 guilty of an offense. You may not consider, and you may 

23 not draw any inferences in this case, whatsoever, from the 

24 fact that the defendant is held pretrial. 
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1 But that 1S not going to preclude you from making 

2 your motion. 

3 MR. DELKER: Depending on what happens with Cory 

4 Merrill, I intend to ask ---

5 THE COURT: Right. 

6 MR. DELKER: -- him about the exchange last night 

7 with the defendant, which is going to, obviously, raise 

8 the issue of his incarceration, itself. 

9 THE COURT: Right. And I would give this, anyway. 

10 MR. DELKER: Okay. 

11 MR. SISTI: That's another issue. We still don't 

12 have any information. They were going to look for a CO by 

13 the name Donovan. 

14 MR. DELKER: Yeah, we're working on that right now. 

15 THE COURT: Okay. 

16 MR. SISTI: My understanding is she's on duty right 

17 now. 

18 MR. CRONHEIM: Is the Court aware of this issue? 

19 THE COURT: All I'm aware of is what you told me 

20 this morning, that, allegedly, there was a threat by Mr. 

21 Evans to a Mr. Merrill last night, and that there was some 

22 concern about Mr. Merrill's suicidal tendencies, and 

23 that's all I know. 

24 MR. CRONHEIM: And there may now be a dispute, 
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1 we're not sure, between Mr. Merrill and COs as to what 

2 happened. 

3 THE COURT: Okay. 

4 MR. CRONHEIM: And 

5 THE COURT: If there's -- I mean, I want to see 

6 what the CO says. 

7 MR. CRONHEIM: Right. 

8 THE COURT: If there's a major dispute, then we're 

9 not going to have a trial within a trial over this issue. 

10 MR. CRONHEIM: That's why I want to raise it. 

11 MR. DELKER: Yeah, I don't want Merrill going and 

12 saying things ---

13 THE COURT: Right. 

14 MR. DELKER: -- and we're not in a position to 

15 fairly 

16 THE COURT: Right. Okay. So we'll see you back in 

17 the courtroom at quarter of. And I will tell the jury. 

18 MS. SHOEN: Does the Court have the PSI in 

19 chambers? 

20 THE COURT: It's actually on the bench, so I'll 

21 have 

22 MS. SHOEN: Thank you, your Honor. 

23 THE COURT: So I'll have .. 

24 [In-chambers discussion concluded] 
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1 [Trial resumed concerning witness Cory Merrill at 

2 11:49:45]. 

3 THE BAILIFF: You may be seated. 

4 THE COURT: Okay. The purpose of this hearing is 

5 to determine whether this witness has additional 

6 fifth-amendment rights against self-incrimination other 

7 than what's already been immunized by the attorney 

8 general's office. And after we conduct the testimonial 

9 hearing, then I'll hear argument on the respective relief 

10 requested by the defense. Okay. 

11 MR. SISTI: Thank you, your Honor. If I may? 

12 THE COURT: Yes. 

13 A CONTINUED EXAMINATION [By Mr. Sisti]: 

14 Q Mr. Merrill, yesterday we had stopped your 

15 examination because you had stated to the jury that 

16 you pled guilty to two indictments in Strafford 

17 County Superior Court, but, in reality, you were 

18 only guilty of one of those. Do you remember that 

19 testimony? 

20 A Yes. 

21 Q Now, that's a lie, right? 

22 MS. SHOEN: On advice of counsel, he's asserting 

23 his fifth-amendment rights. 

24 [By Mr. Sisti]: 
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1 Q The fact of the matter is that on April 12th, 2001, 

2 two indictments were pled to by you in this very 

3 courtroom, right? 

4 MS. SHOEN: On advice of counsel, he's asserting 

5 his fifth-amendment right. 

6 [By Mr. Sisti]: 

7 Q The fact of the matter is that the two indictments 

8 were referred to by the Court, and you were asked 

9 whether or not the Court had to read those 

10 indictments and whether you understood them, right? 

11 MS. SHOEN: On advice of counsel, he's asserting 

12 his fifth-amendment right. 

13 [By Mr. Sisti]: 

14 Q The fact of the matter is that you, in fact, 

15 confessed to digitally penetrating the alleged 

16 victim in your cases to a police officer in 

17 Rochester, New Hampshire? 

18 MS. SHOEN: On advice of counsel, he's asserting 

19 his fifth-amendment right. 

20 [By Mr. Sisti]: 

21 Q And that even though you confessed to digitally 

22 penetrating that child, you're stating now that 

23 that didn't happen? 

24 MS. SHOEN: On advice of counsel, he's asserting 
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1 his fifth-amendment right. 

2 [By Mr. Sis t i] : 

3 Q In April of this year, the Court swore you in and 

4 had you raise your right hand in this very 

5 courtroom, right? 

6 MS. SHOEN: On advice of counsel, he's asserting 

7 his fifth-amendment right. 

8 MR. SISTI: If I may have a moment, your Honor? 

9 THE COURT: Sure. 

10 [Pause in proceedings - attorney conferring with client] . 

11 [By Mr. Sis t i] : 

12 Q Let me just -- before I keep asking questions, 

13 because I've got of them here to cover ---

14 THE COURT: Hold on a second. Were you finished 

E 15 consulting with your client? 
8 

l 
f 16 MS. SHOEN: I am, your Honor. Thank you. 

e ill 
III 17 THE COURT: Thank you. 
13 

~ 
0 

18 [By Mr. Sisti] : 
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22 Mohl, Strafford County Superior Court judge? 

23 MS. SHOEN: No. On advice of counsel, he's going 

24 to decline to answer any of those questions that's 
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1 violative of his fifth-amendment right. 

2 [By Mr. Sisti]: 

3 Q Are you going to answer any questions with regard 

4 to your statements to the Rochester Police 

5 Department concerning those indictments? 

6 MS. SHOEN: No. On advice of counsel he's going to 

7 decline to answer any of those questions based on his 

8 fifth-amendment rights. 

9 MR. SISTI: Your Honor, at this time, could we 

10 approach? 

11 THE COURT: Sure. 

12 [The following is a discussion at the bench] . 

13 MR. SISTI: I don't know how much further I've 

14 gotta to go here, judge. I can make a very long record, 

15 if you'd like. 

16 THE COURT: No, I don't think you need to 

17 demonstrate any more. Obviously, he has concerns with it. 

18 State? 

® 
19 MR. BROWN: Yeah, I'm trying to figure -- this is 

20 kind of circular. I'm trying to figure out whether, for 

21 some of these questions, he has no fifth-amendment rights, 

22 because it depends on what his answer is. If his answer 

23 is that he's now telling the truth about the fact that he 

24 didn't do it, he's got immunity for the perjury ---
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1 THE COURT: Right. 

2 MR. BROWN: -- issue before. And so if he's 

3 saying -- if his testimony is now he didn't do it ---

4 THE COURT: Right. He doesn't. 

5 MR. BROWN: Then he doesn't have a valid fifth. 

6 And so I think we need to explore that issue of what his 

7 answers are. 

8 THE COURT: Right. 

9 MR. SISTI: I don't want to say anything, but 

10 that's 

11 MS. SHOEN: I think that's a problem. I think the 

12 case law is that anything that would expose him at all to 

13 any possibility of prosecution, no matter how remote the 

14 likelihood of prosecution, I have to protect him by 

15 asserting his fifth. 

16 THE COURT: But it's not remote, since just 

17 yesterday he said that he didn't commit those two 

18 offenses, and, at his plea hearing, he didn't tell the 

19 truth. So in essence, that's what he testified to. 

20 MS. SHOEN: Well, that's already before the jury. 

21 But I don't think -- I think his fifth-amendment rights 

22 prohibit him from digging his hole any deeper. And I 

23 would be ineffective if I gave him -- gave anybody any 

24 ammunition against him. 
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1 THE COURT: What do you mean by digging his hole 

2 deeper, for what? 

3 MS. SHOEN: Well, because he'll reaffirm that he 

4 lied, then they would then ---

5 THE COURT: Which he has immunity for. 

6 MS. SHOEN: But he only has immunity for the 

7 limited purpose of lying during the past plea ---

8 THE COURT: Right. 

9 MS. SHOEN: -- colloquy and not during anything he 

10 says today. 

11 THE COURT: Right. 

12 MS. SHOEN: And so if he testifies today that not 

13 only -- the only thing that's out of the box is a lie 

14 during that plea colloquy 

15 THE COURT: Right. 

16 MS. SHOEN: about pleading guilty when he was, 

17 in fact, not guilty. 

18 THE COURT: Yes. 

19 MS. SHOEN: There's nothing out of the box about 
® .. 

::0 20 perjuring himself in terms of accepting a PSI that was not a: 
0 
"-a z 
0 
ID 21 accurate. a: 
w 
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:5 

22 THE COURT: Right. 

23 MS. SHOEN: All of those have to be staved off. 

24 And I think the minute I start getting - - letting them get 



1 into the plea colloquy, then they're going to have a 

2 natural ability to go into the fact that he affirmed 

3 was under oath, affirmed the PSI. I don't think we can 

4 

5 THE COURT: Right. 

6 MS. SHOEN: - - just do a piece 

7 THE COURT: Right. 

8 MS. SHOEN: of the baby. A piece of the pie. 

9 I'm sorry, that was a bad analogy. 
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10 MR. SISTI: I think that any of his answers at the 

11 plea, including affirming the PSI are recovered by the 

12 perjury immunity at the prior hearing. So, I mean, 

13 anything he said, including, yeah, I said that the PSI was 

14 accurate, if that's perjury, that's covered by the current 

15 grant of immunity. 

16 

17 

THE COURT: 

MS. SHOEN: 

Yeah, how is that not? 

Because if he says that the PSI was 

18 accurate, then Attorney Sisti has the immediate ability to 

19 say: But you said in the PSI that you confessed to 

20 Detective Callahan and that was accurate. And then that 

21 opens -- that can -- he is not protected for lying in the 

22 PSI. 

23 THE COURT: Right. So he could be -- he could 

24 assert the fifth to that second question. 
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1 MR. SISTI: What was that again, judge? 

2 THE COURT: So he could assert the fifth to the 

3 second question about what happened during the PSI. 

4 MR. SISTI: I gutta say, judge, that you can't let 

5 him have part of it, and then have him assert the fifth 

6 after we start. I mean, that's -- that's -- you can't 

7 just have him selectively answer questions. 

8 THE COURT: That's what a Richards hearing is all 

9 about; it goes question by question. 

10 MR. SISTI: Well, absolutely. These are material 

11 questions with regard to the reliability and credibility 

12 of this individual. All right. These are not remote, 

13 strange questions. These are questions that ordinarily 

14 would be asked of any individual in the position of Mr. 

15 Merrill. But what's even more incredible is that he has 

16 immunity. What's ever more ---

17 THE COURT: You don't need to make those jury 

18 arguments to me. I agree with you. I mean, those are 

19 persuasive arguments about why the jury shouldn't believe 

20 this witness. The question is whether -- whether the 

21 immunity letter covers him and protects them from 

22 prosecution from the things that he said at the plea 

23 hearing. And it does. 

24 MR. SISTI: No ---
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1 MS. SHOEN: I don't it does. 

2 MR. SISTI: -- frankly, it doesn't, because if --

3 he's in an unfortunate, untenable situation today because 

4 of the confession that he made prior to the plea hearing, 

5 okay. It places him in a position where, if he says that 

6 he did not digitally penetrate the victim in his case ---

7 THE COURT: Yeah. 

8 MR. SISTI: -- that would run diametrically opposed 

9 to what he told the Rochester police. 

10 THE COURT: Yeah. 

11 MR. SISTI: He is not protected from perjury today. 

12 THE COURT: Right. 

13 MR. SISTI: He can be prosecuted for saying that it 

14 didn't happen under oath today. That's one. Okay. He's 

15 already ---

16 MR. CRONHEIM: He's also -- and I'm unsure of the 

17 facts of the circumstance -- but I know that there were 

18 three indictments to begin with, and it ended up at two. 

19 THE COURT: Yeah. 

20 MR. CRONHEIM: Anything he now says, I presume, in 

21 this hearing, becomes relevant to a charge on the third 

22 issue. There's no protection for today. So everything 

23 that he says today, it's usable against him on that third 

24 one at this point, because he's not functionally revoked. 
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1 THE COURT: I mean 

2 MR. CRONHEIM: The circumstances of his plea, I 

3 mean 

4 THE COURT: Right. Right. Right. 

5 MS. SHOEN: The statute has it wrong. 

6 MR. CRONHEIM: [inaudible] the county attorney's 

7 office [inaudible - two people speaking] . 

8 MR. CRONHEIM: -- view is this is now an open case. 

9 THE COURT: Right. Right. Right. Yeah. 

10 MR. CRONHEIM: For the record, I asked the county 

11 attorney whether we could get Detective Callaghan's ---

12 THE COURT: Yeah. 

13 MR. CRONHEIM: report. And she declined on the 

14 ground that the file could now be considered open. 

15 THE COURT: Right. I think I'm going to allow him 

16 to assert the fifth. I mean, I am making a finding that 

17 it's a valid assertion of the fifth. 

18 MR. SISTI: Well 

19 THE COURT: Now, we have to have argument on what 

20 we do about it. 

21 MR. SISTI: Right. And how many of these fifths 

22 would you like on the record, because we've got a lot of 

23 them. 

24 THE COURT: Yeah. Well, I mean, I accept that 
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1 whatever questions you ask him about the plea colloquy, 

2 the confession, anything, he would assert his fifth, and 

3 it would be a valid assertion. So you can use that in 

4 your argument as to what I should do with it. 

5 MR. SISTI: Okay. The validity, okay -- I'm having 

6 a problem. I mean, I understand -- we're using valid, 

7 right? 

8 THE COURT: I'm accepting your argument that he had 

9 a fifth-amendment problem so, therefore, the constitution 

10 permits him to assert it. Now, the next question is what 

11 I do about his testimony for the purposes of your client. 

12 MR. SISTI: Correct. 

13 THE COURT: I'm not saying, at this point, valid in 

14 the sense that ---

15 MR. SISTI: Right. That's appropriate. 

16 THE COURT: Right. 

17 MR. CRONHEIM: I think, at the very least, we'd 

18 want an instruction now that says that ---

19 MR. SISTI: At the very least, we want a copy of 

20 the plea colloquy marked ---

21 THE COURT: Right. 

22 MR. SISTI: -- as an exhibit. 

23 THE COURT: Yup. 

24 MR. SISTI: Because he's, by reference, 
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1 incorporated that 

2 THE COURT: Yup. 

3 MR. SISTI: -- in asserting his fifth-amendment 

4 privilege. That's a first. We would ask that that be 

5 incorporated. 

6 THE COURT: As an exhibit to the jury? 

7 MR. SISTI: As an exhibit to the Court 

8 THE COURT: Okay. 

9 MR. SISTI: -- for purposes of a ruling, because we 

10 don't believe the jury's going to get to hear him, but we 

11 would like the colloquy to go with that. 

12 THE COURT: Yup. I have a copy. 

13 MR. SISTI: And -- and the PSI, as well. We are 

14 

15 MS. SHOEN: The PSI is back on your desk in there. 

16 It's a little separated, but it's all right. 

17 MR. SISTI: Want me -- I don't know where we are 

18 right now, other than we've gotten to a point where we 

19 he's asserted the fifth. 
® 
< 
~ 20 a: 
~ 

THE COURT: I presume you've argued to me that I 
0 

a 
ID 21 a: 
w 

should strike all his testimony. 
<IJ 
:3 

22 MR. SISTI: Gotta have Mr. Merrill excluded from 

23 the courtroom. 

24 THE COURT: Right. 
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1 MR. SISTI: As well as - - -

2 THE COURT: And then we'll have some legal 

3 argument. And the State's going to object, I presume? 

4 Okay. 

5 MS. SHOEN: Would you like - - is he stepping down, 

6 or is he ---

7 THE COURT: Yes. 

8 [End bench conference] 

9 THE COURT: Mr. Merrill, you are -- you may step 

10 down at this point. 

11 [The judge conferring with monitor - not transcribed] . 

12 [Pause in proceedings] . 

13 THE COURT: I want to give you whatever time you 

14 need. I know this has become a complicated legal issue, 

15 but the next step is, in light of the witness's assertion 

16 of the fifth, and the Court's determination that it's an 

17 appropriate assertion, the next question now is the 

18 defendant's request to strike the witness's entire 

19 testimony. And that's where I think we are, procedurally. 

20 Is that your understanding, Mr. Sisti? 

21 MR. SISTI: It is, your Honor. This is a rather 

22 unique situation. I have to say I've never run into a 

23 situation where a State's witness with immunity has 

24 refused to answer questions during the course of the trial 
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1 after going through a direct examination with the 

2 guarantee of immunity. You have asked whether or not we 

3 need a few minutes. I may actually take you up on that, 

4 judge. 

5 THE COURT: Okay. 

6 MR. SISTI: I'd like to have about five or ten 

7 minutes with Alan, only because, historically, I can't 

8 recall a case that went in this direction. And I want to 

9 make sure that I ask for the proper relief. 

10 THE COURT: Okay. I just want to make sure we try 

11 to wrap up by 12:30, but I'll give you 10 minutes, and 

12 then we can have 20 minutes for argument, okay? 

13 MR. SISTI: Thank you. 

14 THE COURT: Thank you. 

15 THE BAILIFF: All rise. 

16 [Court recessed at 12:04:20 P.M.] 

17 [Court reconvened at 12:15:25 P.M.] 

18 [The following motion hearing is being heard without the 

19 presence of the jury] . 

20 THE BAILIFF: You may be stated. 

21 THE COURT: Okay, Mr. Sisti, I'm going to try and 

22 give you each 10 minutes to argue this issue. 

23 MR. SISTI: Thank you. 

24 THE COURT: Thanks. 
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1 MR. SISTI: Before I begin I'm not sure what the 

2 Court has in its record, but just so I'm clear, we would 

3 ask that the PSI be part of the Court's record that I'll 

4 be referring to. We'll ask that the plea colloquy, dated 

5 April 12th, 2001, become the Court's record. We'll ask 

6 that a December 10th, 2001, letter signed by N. William 

7 Delker, be part of the Court's record. 

8 

9 

THE COURT: 

MR. SISTI: 

Yup. 

We will ask that a Decmeber 10, 2001 

10 letter from the Attorney General, Philip T. McLaughlin, be 

11 part of the Court's record. 

12 THE COURT: Okay. Brenda, can you take these and 

13 make them exhibits, too? 

14 MR. DELKER: So I'm clear, that's for the record' 

15 for purposes of this hearing? 

16 

17 

18 

THE COURT: 

MR. DELKER: 

MR. SISTI: 

Yes, not for the jury. 

Thank you. 

At this juncture, I'm only asking that 

19 they be for this particular hearing. 

20 

21 

THE COURT: 

MR. SISTI: 

Okay. 

Your Honor, we've discussed this rather 

22 unique situation, and I guess what we're asking the Court 

23 to do is to strike the testimony of Mr. Merrill, along 

24 with, and in conjunction with, a jury instruction. The 
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1 State of New Hampshire chose their particular witness, 

2 Cory Merrill, placed him on the stand, swore him in, and 

3 had him testify yesterday. Mr. Merrill perjured himself 

4 yesterday. The bottom line for the defense in this 

5 particular case, your Honor, 1S that this witness is 

6 acknowledging this perjury. He was immunized at the 

7 behest of the State of New Hampshire. He was ordered to 

8 testify by this Court, and he has asserted his 

9 fifth-amendment right. 

10 We would ask that this Court incorporate those 

11 facts, and those are facts, in presenting an instruction 

12 to the jury that his testimony is not to be considered, 

13 but that all of the aforementioned factual allegations be 

14 placed before this jury. We did not create this dilemma. 

15 The prosecutors created this dilemma. They chose their 

16 witness. They asked for him to be court ordered to 

17 testify. They obtained the immunity from the attorney 

18 general, and the witness is still unwilling to testify. 

19 In the context of this case, your Honor, that's the 

20 theory, in a nutshell, of what we are presenting to the 

21 jury, that there are unreliable, incredible witnesses 

22 coming forward to testify against Chad Evans, some -- some 

23 for purposes of protecting themselves; some, like Mr. 

24 Merrill, for protection, and in order to get a better 
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1 

2 

deal, are coming before the Court. But that the nutshell, 

in essence, is unreliability. In many ways, Mr. Merrill 

3 was the, I guess, personification of the theory of 

4 defense. But to allow the State in this particular 

5 situation to gain some tactical advantage in that they 

6 have received direct examination from this individual, and 

7 it was not flattering direct examination with regard to 

8 Mr. Evans I might add that he testified that Evans 

9 confessed to him, told him that he used a belt to strike 

10 the child. Of course, nobody else has said that, but 

11 that's the first mention of that, that he spoke of 

12 excessive spanking of the child. None of these things 

13 were flattering. And they were placed before the jury to 

14 show that Chad abused that child. 

15 

16 

17 

On cross-examination, this man 1S doing three and a 

half to seven years at the state prison. He's housed in 

Concord, and he won't even answer questions. He won't 

18 even answer questions as to his plea that eventually sent 

19 him over to the state prison. What he has done is he's 

20 cut off any and all effective cross-examination, the 

21 cross-examination that's contemplated by the sixth 

22 amendment of the Federal Constitution, and the 

23 cross-examination that's clearly contemplated by Part 1, 

24 Article 15, of the New Hampshire Constitution. This is, 
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1 again, a unique and a very strange situation to be placed 

2 in. I know the Court, certainly for the jury, absolutely 

3 through the defense, could be barred from getting into 

4 reliability, credibility issues with such a damning 

5 witness that the State has placed on the stand. 

6 I don't think there's any question that the Court 

7 has to remedy this particular situation. We can't be cut 

8 off from asking questions after the State has put on every 

9 question and answer that they've contemplated on the 

10 stand. These questions that I have contemplated asking 

11 are not anything out of the ordinary. They are the kind 

12 of question that would be asked anybody in a situation 

13 where the State is vouching for the reliability of an 

14 individual who has evidence against the defendant. We, in 

15 essence, are placed in handcuffs and are unable to defend 

16 Mr. Evans. And I think that the Court has to remedy the 

17 fact that the State got the advantage of putting him on in 

18 direct, and we've been cut off at the knees with regard to 

19 cross-examination. It was their choice to call him, 

20 judge. It was their choice to call him. And it was their 

21 choice either to ask him very simple questions as to, one, 

22 do you have any fifth-amendment problems; two, you know 

23 that the defense attorney is going to ask you about your 

24 prior convictions; three, are there any problems with 
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1 that? I mean, it's really, Interview 101. 

2 Now, if they want to neglect to getting -- getting 

3 into that situation, then I think they have to pay the 

4 price. And I think the price that has to paid is an 

5 instruction from the Court just laying out those facts 

6 that we've asked the Court to layout, nothing more, 

7 nothing less. But, again, to allow that testimony to 

8 stand as it stands right now, it is patently unfair to Mr. 

9 Evans. He hasn't had an opportunity to cross-examine Mr. 

10 Merrill, and he wouldn't be able to do so in any 

11 meaningful fashion that he asserts his fifth-amendment 

12 privilege about his confession of inserting his finger 

13 into the vaginal cavity of a fourteen-year-old if he is 

14 allowed to assert his fifth-amendment privilege about 

15 lying to Judg Mohl in this very courtroom after being 

16 placed under oath and asked whether or not he, in fact, 

17 did place his finger into a fourteen-year-old. He would 

18 be -- and the State would have an advantage, distinct 

19 advantage over the defendant if he were not asked 

20 questions about why he would have told the presiding judge 

21 at his plea hearing, the one that he was under oath in, as 

22 to whether or not he had any problems with the presentence 

23 investigation, a presentence investigation that refers to 

24 him confessing to the Rochester Police Department, with an 
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1 answer on the record from Cory Merrill that the 

2 presentence investigation facts were the truth. 

3 Now, that leaves us in a position, judge, that is 

4 untenable, and you're -- you're in a position where you 

5 can cure it. For him just to take the stand and assert 

6 fifth-amendment privileges is not a cross-examination. 

7 That's a Boynton's, period. That's cutting us off from 

8 any questions. We believe that because he's been 

9 immunized, we believe that because he's been given the 

10 guarantee of the State of New Hampshire that he would not 

11 be prosecuted for those statements that he made on April 

12 12th, 2001, that this Court should either order him to 

13 answer all questions fully and completely, as contemplated 

14 by the letter of immunity by Mr. McLaughlin, and a 

15 guarantee by Mr. Delker, and that all he has to do is tell 

16 the truth. And he has the guarantee of the State of New 

17 Hampshire that he would not be prosecuted for his obvious 

18 perjury in this very courtroom, in this very courthouse, 

19 on April 12th, 2001. 

20 If I could just have a moment, your Honor. 

21 THE COURT: Sure. 

22 MR. SISTI: Thank you. 

23 THE COURT: Okay. Mr. Delker? 

24 MR. DELKER: It's the State's position that it's 
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1 inappropriate to strike this witness's testimony. State 

2 v. Donnelly, at 145 NH 562, is directly on point. In 

3 fact, the facts of that case are far more compelling and 

4 obvious than the facts of this case. 

5 With respect -- I'd like to start where Attorney 

6 Sisti ended with respect to the State having created this 

7 problem. My understanding is under Superior Court Rule 

8 68, defense has an obligation, pretrial, to provide notice 

9 that it intends to impeach a witness with a witness's 

10 prior conviction. That was never done in this case, and 

11 the defense could have done that. Obviously, this witness 

12 is a prisoner and should at least be impeached with the 

13 fact that he had been convicted in the past, but the 

14 defense never flagged this issue pretrial, even though 

15 this witness is on the State's witness list. So as an 

16 initial matter, I take issue with the fact that the State 

17 is the one that created this problem at this juncture. 

18 MR. SISTI: I just want to interject, because I 

19 want this record to be absolutely clean. I spoke with Mr. 

20 

21 THE COURT: Hold on just a minute. I'm going to 

22 let him finish, and then I'm going to give you a chance to 

23 respond to whatever he's indicated. 

24 MR. SISTI: Thank you. 
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1 MR. DELKER: With respect to the issue of the 

2 remedy in this case, what the State would request is an 

3 instruction that mirrors the instruction given by the 

4 Court in the Dunnelly case -- the Donnelly case. The 

5 particular instructions, found on page 564 to 565, in that 

6 case, the Court said that a witness has -- the Court can 

7 read the instruction. The gist of it is the Court 

8 informed the jury of the fact that the witnesses in that 

9 case had invoked their fifth-amendment rights with respect 

10 to a particular line of questioning, and that the Court 

11 found that invocation appropriate, and then allowed the 

12 defense to argue whatever inference from that invocation 

13 the defense wanted in closing. And that's appropriate 

14 here. 

15 The facts of Donnelly are even more particular than 

16 they are here. The defense made multiple references just 

17 now in the argument that they were cut off at the knees. 

18 Donnelly makes it very clear what the distinction between 

19 direct and collateral testimony is. And what Donnelly 

20 says at page 566 is direct matters, it's typically 

21 involved testimony relating to the elements or specific 

22 events of the crimes charged. It's towards the middle of 

23 the page, citing United State v. Gullette. And that 

24 collateral matters involve issues only of general 
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1 credibility of a witness. There is no bar for the defense 

2 to cross-examine this witness, Cory Merrill, about the 

3 particulars of the defendant's statements to Mr. Merrill 

4 in the context of being housed at the Strafford House of 

5 Corrections; what the circumstances were, how close they 

6 were, how long they were together, what he heard, all of 

7 those kind of things are fair game for cross-examination. 

8 And those are the type of direct matters that are 

9 contemplated by this Donnelly case. 

10 In Donnelly, the circumstances were the two -- the 

11 State's two complaining witnesses, the eyewitnesses to the 

12 embezzlement, the victims of the crime of the embezzlement 

13 had invoked the fifth with respect to tax implications, 

14 because the claim was that the defendant knew about their 

15 improper illegal tax practices, and that the victims were 

16 accusing the defendant of embezzlement in order to get out 

17 from underneath or avoid scrutiny for their own tax 

18 practices. The inter-relationship between those two 

19 things in the Donnelly case is far closer than the issues 

20 with Cory Merrill, and his totally unrelated convictions 

21 for sexual assault that have nothing to do with the 

22 particular facts of this case. So, the remedy that the 

23 Court found appropriate in Donnelly is certainly adequate 

24 here. And the State objects to any instruction that is 
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I different from the general type of instruction found on 

2 page 564 and 65 of the Donnelly case. And, certainly, 

3 defense can argue whatever inferences arise from that. 

4 And so I think that is, in essence, the State's 

5 argument. 

6 THE COURT: Okay. Anything, Mr. Sisti? 

7 MR. SISTI: You know, first of all, I flagged the 

8 issue for Mr. Delker. In fact, he was kind enough to 

9 inform me prior to me getting a PSI that, in fact, Mr. 

10 Merrill had a California, quote, problem, end quote, as 

11 well. And that was just a few days ago, because we didn't 

12 know Mr. Merrill was going to be a witness until a few 

13 days ago. And the Court knows that, as well. That was 

14 announced. And we became very interested with Mr. Merrill 

15 at that point. 

16 The difference between this case and any other case 

17 that's recorded is that Mr. Merrill lied yesterday to this 

18 jury. And now I am being cut off from exploring that 

19 particular lie. He's already lied, and I can't 

20 cross-examine on the lie. That's the difference. It's 

21 not a matter of everything being excluded. Mr. Merrill 

22 has already left the jury with a question and an answer 

23 wherein he states that he really didn't place his finger 

24 in that child's vagina, that, in fact, he wasn't guilty of 



80 

1 that particular crime that he pled guilty to. Subsequent 

2 to that obvious lie, he was given immunity. In other 

3 words, the State knows he's a liar, and he's still on the 

4 witness stand, and they're still insisting, even though 

5 they know he's a liar, that he testify before this jury. 

6 Now, I know they feel uncomfortable about that, and they 

7 would love to have this Court allow him to just take 

8 fifth-amendment-privilege answers, rather than being 

9 subjected to real answers, as to how he walked into this 

10 courtroom, put his right hand up in the air, swore to tell 

11 the truth to a judge, and then lied straight faced to a 

12 judge just 10 feet away from where he is now. Now, I know 

13 those are uncomfortable. And, you know, it's an 

14 uncomfortable situation to be in, but I didn't put him 

15 there, they put him there. That's the kind of witness 

16 that hit the stand. 

17 And, you know, credibility is central to this case. 

18 This isn't some collateral issue. I don't think I have 

19 ever had, I have to be honest, an individual that perjured 

20 himself in the same courtroom when the State's attorneys 

21 knew it with a murder case. I don't think I've seen them 

22 in the same time zone with a murder case, where they 

23 knowingly have an individual on the stand that's a 

24 perjurer. I have never seen immunity for perjury in a 
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1 murder case. And they want to pursue this particular line 

2 with this particular witness. No, we cannot cross-examine 

3 him because he gets the best of both worlds in their 

4 particular request, and they should get the worst of both 

5 worlds for placing somebody like that before the jury. 

6 So, yeah, one of the central themes in this 

7 courtroom, and in every courtroom in America, a 

8 non-collateral issue is whether or not an individual that 

9 raises his right hand in this very courtroom understands 

10 what it is to tell the truth. That's a central issue, 

11 especially in this case, all right, and he raised the same 

12 right hand in this courtroom as he did on April 12th, 

13 2001, in the very same courtroom. And I just can't be cut 

14 off from me asking those questions, judge, because it 

15 has -- it has a central impact with regard to whether this 

16 jury should consider him reliable, credible, viable, 

17 whether he should be believed, whether one word should be 

18 believed out of his mouth. So, no, it's not collateral, 

19 it's not all mixed up or apart from the issue. It is the 

20 issue. The only reason he's on the stand is because the 

21 State wants the jury to believe that Chad Evans said those 

22 things to him. And if that is not why he is on the stand, 

23 then I don't know why he is here in this courthouse. But 

24 if they want the jury to believe him, I want the jury not 
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1 to believe him. And I should be able to ask him questions 

2 about that. Thank you. 

3 THE COURT: Okay. Anything further, Mr. Delker? 

4 MR. DELKER: Just on the issue on direct versus 

5 collateral, my recollection of the cases underlying the 

6 Donnelly case is the circumstances of those cases were a 

7 situation where a co-conspirator, or someone who was 

8 engaged in the same criminal activity of the defendant 

9 who's on the stand and then invoked the fifth with respect 

10 to the particular -- on cross-examination invoked the 

11 fifth with respect to the particular acts that the 

12 defendant was charged with, and the circumstances 

13 surrounding those, and it was only in that extremely 

14 narrow set of circumstances, and there's only a handful of 

15 cases that have found that it's appropriate to strike the 

16 testimony when it bears directly on the witness's 

17 involvement or witnessing the particular events with which 

18 the defendant is charged. That's the type of direct 

19 evidence or the direct matters that are inappropriate to 

20 strike. And that's not this case. 

21 THE COURT: Okay. I'm going to give this some 

22 thought and read some more cases, and I will have the 

23 lawyers come back here at -- the jury's coming back at 

24 1:15, so if I could have you back here at 1:10, I'll give 
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1 you my decision from the bench. Okay? Thank you. 

2 MR. SISTI: Thank you. 

3 THE BAILIFF: All rise, please. 

4 [Lunch recess at 12:35:12 P.M.]. 

5 [Resume motion hearing at 1:24:25 P.M.]. 

6 THE BAILIFF: You may be seated. 

7 THE COURT: Okay. Just let me tell you what my 

8 ruling is on this last issue regarding Cory Merrill. As 

9 we all know, Mr. Merrill asserted his fifth-amendment 

10 right against self-incrimination to certain questions that 

11 Mr. Sisti would propose on cross-examination. The Court 

12 determined after that hearing that the assertion of the 

13 fifth amendment was an appropriate assertion, 

14 notwithstanding the letter of immunity. In this 

15 particular circumstance, the witness today received 

16 immunity for alleged perjury he committed at the April 

17 plea hearing. It is clear, after listening to the 

18 questions that were posed and potential answers, that 

19 those answers to questions regarding the plea could lead 

20 to incriminating statements involving offenses outside the 

21 scope of the immunity letter. So the Court determined 

22 that it was appropriate to allow the witness to assert the 

23 fifth. And the Court determined the witness was not 

24 refusing to testify, but, rather, in a sense, that he was 
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1 ignoring a court order, but, rather, that new fifth 

2 amendment concerns arose that were appropriate for him to 

3 attempt to protect. So the question for the Court 

4 becomes, then, what is the appropriate balance to strike 

5 between this defendant's constitutional right to 

6 cross-examine the witness, with the witness's 

7 constitutional right not to incriminate himself. After 

8 conducting this balance test, and after reviewing the 

9 relevant case law, the Court determines that it would be 

10 inappropriate to strike Mr. Merrill's testimony. 

11 The purpose well, first, the case law reviewed 

12 requires the Court to determine whether an assertion 

13 involves collateral matters bearing on credibility, which 

14 is a direct quote from the case, and cases where an 

15 assertion prevents the defendant from inquiring about the 

16 matters which the witness testified on direct, in this 

17 case, the statements the defendant allegedly made at the 

18 house of corrections. The purpose of cross-examination 

19 for the defendant is to ensure that the defendant has 

20 sufficient ammunition, so to speak, to challenge and 

21 attack the witness's truthfulness, in general, and to 

22 attack the credibility specifically about what the witness 

23 said on direct, and that is the content of the defendant's 

24 alleged statements. 
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1 This is not a case where the witness was somehow 

2 involved in the assaults, testified on direct, and refused 

3 on cross-examination to talk about his part in those 

4 particular assaults. Clearly, that would be direct 

5 information that the defendant would be entitled to 

6 challenge, as is stated in State v. Donnelly. In this 

7 particularly case, what is at issue is the witness's 

8 truthfulness during a plea hearing involving completely 

9 unrelated sexual assaults, and those sexual assaults are 

10 completely unrelated to the facts of the assaults and 

11 murder in this case. Here the defendant can protect his 

12 rights to cross-examine by cross-examining the witness at 

13 length about the circumstances surrounding the making of 

14 the statements, about the witness's motivation for 

15 testifying for the State, which the defense has already 

16 challenged. The witness has already admitted to lying 

17 during his plea hearing. And under the case law, an 

18 assertion of the fifth amendment, itself, acts as 

19 impeachment material. 

20 So based on the fact that the issues to which the 

21 witness is asserting the fifth involve collateral matters 

22 bearing on credibility, and because the defendant has 

23 ample opportunity to cross-examine, and has taken 

24 advantage of that, this witness, in other areas, the 
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1 motion to strike the testimony is denied, and the Court 

2 will provide an instruction consistent with that in 

3 Donnelly, although tailored to the particular facts of 

4 this case, at the end of the evidence so that the lawyers 

5 will have a chance to provide suggested language to me 

6 that I can review. Okay. 

7 MR. DELKER: Your Honor, with respect to timing of 

8 resuming Mr. Merrill's testimony, I spoke with the defense 

9 and proposed that we resume his testimony tomorrow morning 

:0 so we have an opportunity to explore the issues"last 

11 night. The one officer who heard the exchange or 

12 witnessed the exchange is out of the State right now, and 

13 we're trying to track her down. 

14 THE COURT: Okay. 

15 MR. DELKER: So, hopefully, we'll be able to do 

16 that tonight. 

17 THE COURT: Okay. 

18 MR. SISTI: I agree, your Honor. We understand 

19 that three officers have been spoken to today, and none of 

20 them have heard any statements like those alluded to by 

21 Mr. Merrill in the reports. 

22 THE COURT: Okay. 

23 MR. SISTI: So there is one left to -- to check 

24 out. 
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1 THE COURT: To talk to. Okay. Great. And why 

2 don't we -- I'll ask you to inform the deputies that they 

3 can take Mr. Merrill back over, but he needs to be back 

4 here tomorrow. If we start at 10 o'clock tomorrow, is 

5 that probably better? 

6 MR. SISTI: I think we can start at nine, right? 

7 THE COURT: Start at nine o'clock? I just don't 

8 know how much we need to how much you need the Court's 

9 involvement in the issue about the remaining matter. 

10 MR. SISTI: It certainly does -- it depends on what 

11 this fourth correctional officer would have to say. 

12 Obviously, right now we wouldn't need ---

13 THE COURT: Right. 

14 MR. SISTI: -- too much time. But if we have a 

15 different opinion coming from the fourth one, then, of 

16 course, we may. 

17 THE COURT: Okay. 

18 MR. DELKER: I mean, my understanding from talking 

19 to the other two was that the fourth one said that she 

20 overheard the statements by the defendant. Now, I want to 

21 make sure that she didn't hear those from Merrill. In 

22 other words, through Merrill. I want to make sure that 

23 she actually 

24 THE COURT: Okay. 
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1 MR. DELKER: - - heard the defendant - --

2 THE COURT: Okay. 

3 MR. DELKER: - - speak the words. And so that's the 

4 issue. 

S THE COURT: Okay. 

6 MR. DELKER: But the indication I've gotten is that 

7 she did actually hear it. 

8 THE COURT: All right. Well, we'll have the jury 

9 come in at nine. We'll have Mr. Merrill here at nine. 

10 Will he be able to start right off? 

11 MS. SHOEN: Your Honor, I have a scheduling 

12 problem. I'm sorry, but I have two courts tomorrow 

13 morning with the same client. 

14 THE COURT: Okay. 

15 MS. SHOEN: I have Rochester District, and I can 

16 ask to go first. 

17 THE COURT: We're going to need ---

18 MS. SHOEN: If we can start at 10, then that would 

19 be a lot better for my scheduling purposes. 

20 THE COURT: Yeah. 

21 MS. SHOEN: I know that this is a jury trial and it 

22 takes precedence, but - --

23 THE COURT: The trouble is that we are bumping up 

24 against Christmas, and I'm trying to take all steps I can 
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1 to make sure we don't do that. So I would prefer to have 

2 him here at nine o'clock. But why don't I'm just going 

3 to have to wait until the end of the day to see how things 

4 go. So why don't you call the clerk's office at the end 

5 of the day. And if you can't get an answer, call the jury 

6 phone line, because we leave the time for them to come in, 

7 and if the jury phone line says 10 o'clock, then that 

8 means you don't need to be here until 10. 

9 MS. SHOEN: Thank you. 

10 THE COURT: Okay. Thank you. 

11 MR. DELKER: I'm sorry, when Mr. Merrill was 

12 transported, if we can have an order that says that the 

13 two of them should not be together, Evans and Merrill. I 

14 think that was the mix-up last night. 

15 THE COURT: Okay. 

16 MR. DELKER: And we don't want to repeat that. 

17 MR. SISTI: Yeah, we agree with that. We can't 

18 understand why they were placed in such close proximity 

19 yesterday. 

20 THE COURT: Yeah. I'm not sure. I think that's an 

21 appropriate order. I'm not where the problem lay. But 

22 can I pass that at least orally along to you? 

23 UNIDENTIFIED MALE SPEAKER: Yes, ma'am. 

24 THE COURT: And then I'll get a written order out 
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1 when I take a break. 

2 UNIDENTIFIED MALE SPEAKER: What's the order, 

3 ma'am? I couldn't hear it. 

4 THE COURT: The order is to make sure that when Mr. 

5 Merrill is housed over at the house of corrections, he's 

6 not with Mr. Evans. 

7 UNIDENTIFIED MALE SPEAKER: Yes, ma'am. 

8 THE COURT: Okay. Thank you, very much. Okay, why 

9 don't we bring the jury in. 

10 [Resume trial before the jury at 1:22:34 P.M.]. 

11 THE BAILIFF: Jury entering. You may be seated. 

12 THE COURT: Thank you, again, ladies and gentlemen, 

13 for your patience. And I think we're ready to continue 

14 with the testimony at this time. Counsel? 

15 MR. BROWN: Yes, your Honor. That State calls 

16 Shannon Gagne. 

17 THE COURT: Good afternoon, ma'am. Just remain 

18 standing for a moment. Please face Attorney Brown and 

19 raise your hand. 

20 A SHANNON GAGNE 

21 was called as a witness, and having been first duly sworn 

22 on oath, was examined and testified as follows: 

23 THE COURT: You can have a seat. 

24 DIRECT EXAMINATION [By Mr. Brown]: 
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1 Q Would you please introduce yourself? 

2 A My name is Shannon Gagne, G-a-g-n-e. 

3 Q Where do you live? 

4 A I live in Acton, Maine. 

5 Q How long have you lived in Acton? 

6 A About three years. 

7 Q How close is Acton to Springvale and Sanford? 

8 A They're just borderline, about five minutes away 

9 from each other. 

10 Q How long have you lived in that area? 

11 A I have lived in Acton for about six months, but 

12 when I moved back to Florida in '98, then I lived 

13 in Springvale. 

14 Q Did you grow up when you were little in Maine? 

15 A Yeah, I was born and raised in Maine, and then I 

16 moved to Florida when I was eight. 

17 Q You came back up in '98? 

18 A Yup. 

19 Q And how old are you now? 

20 A Nineteen years. 

21 Q What do you do for work? 

22 A I'm a CRMA in an assisted-living facility with the 

23 elderly. 

24 Q What's a CRMA? 
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1 A Certified registered medical aide. Like a med. 

2 tech. Hand out medications. 

3 Q Is that at a home for the elderly? 

4 A Yup. Yup. 

5 Q Do you know Amanda Bortner? 

6 A I do. 

7 Q How do you know Amanda? 

8 A I actually met her through mutual friends. 

9 Q Through a mutual friend? 

10 A Yup. 

11 Q About how long ago? 

12 A About three years ago. It was a little after I 

13 moved here. 

14 Q Can you describe your friendship with Amanda? 

15 A We're really good friends. We didn't see each 

16 other as often as we liked. It was more 

17 conversation over the phone than anything, but we 

18 got together as much as we could. 

19 Q Did you know Amanda's daughter, Kassidy? 

20 A I did. 

21 Q When did you first meet Kassidy? 

22 A Right after she was born. 

23 Q Where was Kassidy living at the time? 

24 A She was living with Amanda at her mother's house. 
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1 Q How often did you see Amanda and Kassidy? 

2 A Not very often; maybe once or twice a week, if 

3 that. 

4 Q And for how long did you see Kassidy for twice a 

5 week? 

6 A Not very long. I'd actually go through periods. 

7 I'd see her for a month, and then I wouldn't see 

8 her for a couple of months, and then I'd see her 

9 again. 

10 Q What was Kassidy like as a baby? 

11 A Awesome. She was a good little kid. Always happy. 

12 Always smiles. Never really cried, never -- well 

13 behaved. 

14 Q Did you have any concerns about her development? 

S 
15 A Not at all. 

J 
t 16 Q Do you know Chad Evans? 

z 17 A ~ I met him once. 
a 
~ 18 Q How did you come to meet Evans? 
~ 
(!l 
z 
w 
Cl. 19 A 
@ 

I was actually working at Olympia Sports, in 

< 

~ 20 Sanford, and Amanda brought Kassidy in to see me 
0 

5 
III 21 cr 
w 

one night, and that's when she explained that she 
II) 

~ 

22 had met a new guy who was living in Rochester, and 

23 she had asked me to go to Rochester after work to 

24 meet him. 
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1 Q When did you work at Olympia Sports? 

2 A It was last summer. 

3 Q Do you know the dates, the months that you worked 

4 there? 

5 A Not exactly. I ended there. I think it was the 

6 beginning of July, but I'm not really positive. It 

7 was June/July, somewhere around those areas. 

8 Q When you saw Amanda at Olympia Sports, who was with 

9 her? 

10 A Kassidy. 

11 Q Did you see anything about Kassidy? 

12 A There was a bruise on her forehead. And I had 

13 asked Amanda what had happened, and she said that 

14 Chad went to put her to bed one night and Kassidy 

15 was fighting because she didn't want to go to bed, 

16 and she had banged her head off the wall on 

17 accident. 

18 Q Can you describe that bruise? 

19 A It wasn't very big; just a little thing. It was 

20 starting to discolor, like it had been there for 

21 like a week or so. 

22 Q Can you point on your own face roughly where it 

23 was? 

24 A It was probably like right above her right eye. 
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1 Like right around her eyebrow area. 

2 Q And you said that later that night you went over to 

3 the defendant's home? 

4 A I did. A couple of hours after I had got out of 

5 work, I had gone to Rochester to meet Chad. 

6 Q Did you see Amanda after that, or talk to her? 

7 A I might have saw her maybe once or twice, but it 

8 was no more than that. I didn't see her very much 

9 when she was dating Chad. 

10 Q Did you ever discuss that bruise with her again? 

11 A I actually did. I'm not quite sure how it came up, 

12 but she did tell me a different story the second 

13 time. She had told me that she was playing with a 

14 little girl and the little girl had hit her in the 

15 face. 

16 Q Hit Kassidy in the face? 

17 A In Kassidy's face. 

18 Q Was she talking about the same injury? 

19 A I'm almost positive. 

20 Q Okay. You said after seeing her at your workplace, 

21 you saw her once or twice more, right? 

22 A Right. 

23 Q Did -- when did you learn that Kassidy had died? 

24 A It was, I believe, the day of her death. A friend 
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1 of mine, Vicky Norman, had told me about it. And 

2 then I had read it in the newspaper a couple of 

3 days after that. 

4 Q Did you get in touch with Amanda after you heard 

5 about Kassidy's death? 

6 A She actually got in touch with me. She called me 

7 the day after Kassidy had passed away and had asked 

8 me if -- if I wanted to get together and talk. And 

9 I did. 

10 Q When did you get together? 

11 A It was the day afterwards. She was living -- she 

12 used to baby-sit for this lady, I'm not quite sure 

13 of her name, in Springvale, Maine, and that's where 

14 she was staying for a couple of days. And that's 

15 where I had saw Amanda at. 

16 Q So you went up to that house? 

17 A Yup. Yup. 

18 Q So tell us about that day. How much time did you 

19 spend at this house? 

20 A I was there for about an hour. And then I had to 

21 leave and go to work. And then I ended up coming 

22 back after work for a couple of hours. 

23 Q Do you know Amanda's sister, Jennifer? 

24 A I know her only through Amanda. I mean, we 
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1 never -- we never were real close. I had just, you 

2 know, pretty much through Amanda, just talked to 

3 her a couple of times at the house, but that's 

4 about it. 

5 Q Did you know Jeffe Marshall? 

6 A I maybe met him once or twice. It wasn't anything 

7 more than that. 

8 Q At some point when you were at that house, did 

9 Amanda talk to you about Jeffe and Jennifer? 

10 A She did. She had actually said -- her first 

11 statement was: I don't know how anybody could do 

12 this. And then she had stated that Kassidy had 

13 loved to go to Amanda and Jeffe's house -- Jen and 

14 Jeffe's house, sorry, she loved it over there, 

~ 
15 Amanda had said to me. And I knew Kassidy did, 

I 
f 16 because she went to go over there a lot. And 

Ii! 
17 ~ 

~ 
that's pretty much all she ever stated. 

:is 
~ 18 .; MR. BROWN: May I have a moment, your Honor? 
< 

" z 
W 
0.. 19 THE COURT: Sure. 
e 
< 
2 20 
~ 

[Pause in proceedings] 
c 
~ 
CD 21 a: 
w 

[By Mr. Brown]: 
Ul 
::s 

22 Q I want to backtrack a little to the time you saw 

23 Amanda at Olympia Sports. 

24 A Okay. 
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1 Q Okay. You mentioned two different things she told. 

2 A Uh-huh. 

3 Q All right. Can you make it clear exactly what she 

4 told you the first time you asked? 

5 A The first time I had asked about the bruise, and 

6 she had said that Chad Evans went to put Kassidy to 

7 bed one night, and Kassidy, being a little girl, 

8 didn't want to go to bed at the time. And when 

9 Chad was bringing her up the stairs, Kassidy had 

10 banged her head off the wall. 

11 Q And you talked to her again, correct? 

12 A I talked to her again a couple of days after, and I 

13 had asked how Kassidy was doing. And she went into 

14 detail that a little girl had hit her in the face. 

15 And I'm assuming she was talking about the same 

16 bruise, because I never saw another one on her 

17 besides that one that was on her forehead. 

18 MR. BROWN: Thank you. 

19 THE WITNESS: You're welcome. 

20 THE COURT: Mr. Cronheim? 

21 A CROSS-EXAMINATION [By Mr. Cronheim] 

22 Q Shannon, you've spoken with the police twice about 

23 this case, have you not? 

24 A Yes, I believe so. 
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1 Q The first time was on November 12 of 2000? 

2 A I don't remember the exact date. 

3 Q Have you been able to see a copy of the reports 

4 written about your interview? 

5 A I have not. 

6 Q I'll represent to you that the State's provided to 

7 us a report indicating that you spoke with 

8 Detective Linscott November 12 of 2000 ---

9 A Okay. 

10 Q -- would you dispute that? 

11 A I remember talking to a detective. I don't 

12 remember who it was. 

13 Q Okay. Would you dispute that it was November 12th, 

14 if that's what's on the report? 

15 A Yes. 

16 Q Okay. Now, in this report you've indicated that 

17 you saw Kassidy about three times after Chad and 

18 Kassidy after Kassidy and Amanda were with Chad? 

19 A After Chad and Amanda had met? 

20 Q Yes. 

21 A I don't believe so. 

22 Q Okay. So this report is wrong on that information, 

23 as well? 

24 A Correct. 
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1 MR. CRONHEIM: May I approach? 

2 THE COURT: Sure. 

3 MR. CRONHEIM: Twelve sixty-three. 

4 [By Mr. Cronheim]: 

5 Q I'm showing you Detective Linscott's report. Would 

6 you agree that it's dated November 12? 

7 A Yes. 

8 Q And would you agree, too, that it says she's seen 

9 Amanda Bortner and Kassidy Bortner about three 

10 times since Amanda Bortner started dating Chad 

11 Evans? 

12 A About three times. 

13 Q And you indicated that you spoke to Amanda once 

14 when Kassidy had a bump on her forehead, correct? 

15 A Correct. 

16 Q And she indicated that Chad and Kassidy were going 

17 down the stairs at Chad's house? 

18 A She didn't state where it had happened. She just 

19 said that Chad was about to put Kassidy to bed. 

20 She didn't get into details. 

21 Q And there was a bump on the stairs? Kassidy bumped 

22 her head on the stairs? 

23 A Bumped her head off the corner of the wall. 

24 Q And have you been to Chad's house? 
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1 A I have. 

2 Q Do you know that the overhang going down the stairs 

3 is pretty low? 

4 A I honestly don't remember. 

5 Q Okay. And there was another time that you spoke 

6 with Amanda about Kassidy had some bruising, 

7 correct? 

8 A Correct. 

9 Q And you're piecing things together? You don't know 

10 if Amanda was talking about the same event or not, 

11 correct? 

12 A Correct. 

13 Q Now, in those situations you don't, in fact, know 

14 whether know how Kassidy was injured, correct? 

15 A Correct. 

16 Q Now, you've mentioned Jeffe Marshall, correct? 

17 A Yes. 

18 Q You know that Kassidy spent time with Jeffe 

19 Marshall? 

20 A Yes. 

21 Q You don't have information one way or another as to 

22 whether Kassidy was injured at Jeffe Marshall's? 

23 A No, I do not. 

24 Q And you mentioned something about Amanda's comments 
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1 about Jen and Jeffe. 

2 A Yes. 

3 Q Now, when you spoke with the detective on November 

4 12th of 2000, you made no comment about that, did 

5 you? 

6 A I actually don't remember. 

7 Q Okay. And it wasn't until November 21st of this 

8 year, so about three weeks, that you first told 

9 this information to the police, correct? 

10 A Correct. 

11 MR. CRONHEIM: Thank you. 

12 THE COURT: Anything further, Mr. Brown? 

13 A REDIRECT EXAMINATION [By Mr. Brown]: 

14 Q Ms. Gagne, do you remember when, in relation to 

15 Kassidy's death, you spoke to the Maine detective, 

16 how many days after? 

17 A I don't. I don't. 

18 Q Do you have a memory of whether it was before or 

19 after you had that conversation about Jeffe and 

20 Jennifer? 

21 A It was after. 

22 Q What was after? 

23 A That I had talked to Amanda before the detective 

24 had called me at my house. Because I talked to 
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1 Amanda the day after Kassidy died. Then I didn't 

2 talk to the detective until -- I don't remember the 

3 exact date, but I know it was after I had talked to 

4 Amanda, because Kassidy had already been dead for 

5 about a week or so. 

6 Q So when you went to -- do you know when your 

7 conversation with Amanda was in relation to 

8 Kassidy's funeral? 

9 A It was actually the day after Kassidy got passed. 

10 I met her at the lady's house that she had baby-sat 

11 for, and she was discussing that she was about to 

12 go to Auburn for the funeral. 

13 Q When you met with the Maine detective, do you 

14 recall if you were asked about Jeffe and Jennifer? 

15· A I don't believe I was. 

16 MR. BROWN: Thank you. 

17 THE COURT: Anything further? 

18 MR. CRONHEIM: Thank you. 

19 THE COURT: Okay. Thank you, very much, ma'am. 

20 You may step down. 

21 MR. BROWN: State next calls Travis Hunt. 

22 THE COURT: Okay. [Pause] . Good afternoon, sir. 

23 Sir, if you could remain standing. Raise your right hand 

24 and face Attorney Brown. 
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1 A TRAVIS HUNT 

2 was called as a witness, and having been first duly sworn 

3 on oath, was examined and testified as follows: 

4 THE COURT: Okay. You may be seated. 

5 DIRECT EXAMINATION [By Mr. Brown]: 

6 Q Would you introduce yourself to the jury, please? 

7 A My name's Travis Hunt. 

8 Q Is that spelled H-u-n-t? 

9 A Yes. 

10 Q How old are you? 

11 A I am twenty-seven. 

12 Q Where do you live? 

13 A 191 Milton Road, Rochester. 

14 Q Is that -- who owns that horne? 

15 A Chad Evans. 

16 Q How long have you lived there? 

17 A A little over a year. 

18 Q Can you tell us how far you went in school? 

19 A Eleventh grade. 

20 Q And where do you currently work? 

21 A Burger King. 

22 Q What are you doing for Burger King? 

23 A Management. Swing manager. 

24 Q Was there a time that you worked for McDonald's? 
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1 A Yes. 

2 Q Can you tell us about your experience at 

3 McDonald's? 

4 A It was like my first job in high school. Worked 

5 there for about seven years. 

6 Q In which -- which -- did you always work in the 

7 same store or a different store? 

8 A I worked allover, yeah. 

9 Q This area or 

10 A Mostly around this area, yes. 

11 Q Okay. 

12 A But I worked in Mass., Vermont. So 

13 Q When you worked for McDonald's, did you meet the 

14 defendant, Chad Evans? 

15 A Yeah. 

16 Q Tell us when you met him. 

17 A I want to say '92 or '93. Actually, probably '93. 

18 Q What position did you hold back in '93? 

19 A Crew person. 

< 

~ 20 Q What was the defendant's position at McDonald's at 
o g 

21 that time? 

22 A Store manager. 

23 Q Did you work at the same store? 

24 A Yes. 
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1 Q Which store was that? 

2 A Rochester. 

3 Q The Rochester McDonald's? 

4 A Yeah. 

5 Q Since you met him back in '92 or '93, can you 

6 describe your relationship with the defendant? 

7 A Good, close friends. 

8 Q Has that been right from the start, or did you 

9 develop a friendship? 

10 A We developed a friendship. 

11 Q What sort of things would you do together? 

12 A We'd hang out, go out for drinks after work, hang 

13 out at his house and mutual friends' houses, watch 

14 football. 

15 Q You said you lived on Milton Road for just over a 

16 year? 

17 A Yeah. 

18 Q Do you know exactly when you moved in? 

19 A Middle of September of last year. 

20 Q What were the circumstances of you moving in there, 

21 why did you move in? 

22 A I had my own apartment. I just wanted to save a 

23 little money. And I could do that by moving in 

24 there. 
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So was there an offer made to you? 

Yup. 

Okay. When you moved in in mid September, who else 

lived there? 

Amanda Bortner and Kassidy and Chad and myself. 

What was the situation with the defendant and 

Amanda at that time? 

They were boyfriend and girlfriend. 

Was Amanda living there full-time or 

Yes. 

You mentioned Amanda, Kassidy, yourself and the 

defendant. Did Chad's son sometimes live there, 

too? 

Yes. 

How often?' 

I think he had him like two days a week, so usually 

like Tuesday or Wednesday I believe were their 

days. 

What part of the house did you live in? 

The basement. 

Is that still where you live today? 

Yes. 

Where did Kassidy sleep? 

Upstairs in one of the bedrooms. 
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1 Q Okay. We've all been in there. Can you explain 

2 where everyone's bedroom was upstairs? If one was 

3 to go up the stairs ---

4 A Yup. If you go up the stairs and take a left, 

5 straight ahead is Kassidy's room, and the door 

6 and next to that was Kyle's room. And Chad's room 

7 was to the right of the bathroom. 

8 Q All right. So you go up the stairs to the top of 

9 the stairs, turn left, straight ahead is Kassidy's 

10 room? 

11 A Yup. 

12 Q Is it to the left of that where Kyle's room used to 

13 be? 

14 A It's like right next door, kind of. The doors are 

15 kind of diagonal from one another. 

16 Q If you're walking down that hall, is it the left, 

17 Kyle's room? 

18 A Yes. 

19 Q And if you're at the top of the stairs and you turn 

20 right, which bedroom is that? 

21 A Chad's. 

22 Q Have you ever stopped living at that address? 

23 A Nope. 

24 Q Do you pay rent? 
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1 A Yes. 

2 Q Who do you pay rent to? 

3 A Chad's parents. 

4 Q Between September and November of 2000, who did you 

5 pay rent to? 

6 A To Chad. 

7 Q And how much do you pay in rent? 

8 A Three hundred a month. 

9 Q Has it always been that amount? 

10 A Yeah. 

11 Q I'm going to ask you some questions about Kassidy. 

12 A Okay. 

13 Q Did you know her at all before you moved in in 

14 September? 

15 A No. 

16 Q When you moved in, can you tell us your 

17 observations of Kassidy? 

18 A Cute little girl. Little slow I thought, but ---

19 Q Why do you say that? 

20 A She was very quiet, not like a typical, you know, 

21 one-and-a-half-year old. 

22 Q Did you say not typical? 

23 A She wasn't typical. 

24 Q She was not? 
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No. 

How active was she? 

She played like all kids do, but she sat around a 

lot, also, watching TV. 

Did she talk? 

Yup. 

How advanced was her vocabulary? 

She could say a few sentences, mimic people, that 

sort of thing. 

Did you ever see her take a fall? 

Yes. 

What did you notice about her when she fell? 

She wouldn't always necessarily put her hand out to 

stop her from falling. 

So how would she land? I mean, would that be a 

problem? 

Yeah. 

I'm just trying to picture it. I mean, would she 

fall flat on her face, or would she tumble or 

Yeah, on her face. Sometimes she fell, you know, 

to the side, tripped over feet walking, that sort 

of thing. 

Where would her arms be when you -- when you saw 

this? 
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1 A To her side. To her side pretty much. 

2 Q Up? Down? 

3 A Down. 

4 Q Did you ever notice any injuries on Kassidy? 

5 A Yes. 

6 Q What did you notice? 

7 A I noticed that she -- she always seemed to bruise 

8 easily. She had bruises on her arms. I've seen 

9 them on her legs before, and on her face right 

10 here. 

11 Q How often -- I mean, you lived with her. How often 

12 would you see Kassidy? 

13 A A couple of times a week, usually. 

14 Q I mean, you're in the -- you're in the same 

15 household, right? 

16 A Yup. 

17 Q Why only a couple of times a week? 

18 A I pretty much stayed in my room, did my thing, 

19 went out to a friend's house. I wasn't home all 

20 the time. I worked. 

21 Q So can you describe where on her face you would see 

22 these bruises? 

23 A Yup. Like right here in the lower cheek. 

24 Q You're pointing down by your lower cheeks? 
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Yeah. 

When did you -- you moved in mid September. When 

did you notice those bruises? 

I seen them a few times when I lived there, like a 

couple of weeks after I moved in. And like 

probably the night before she died, I seen them. 

Did you say in the past that she always had those 

bruises? 

She always had bruises, not always necessarily the 

same ones, but she always had bruises. 

What about the area you pointed to? 

Not all the time. They were off and on. 

Did you ever see how these facial bruises were 

caused? 

No. 

How would Kassidy behave at bedtime? 

Sometimes she'd throw a fit, sometimes she 

wouldn't. A lot of the time, she threw a fit. 

When was bedtime for her? 

I'd say anywhere from between eight and nine. 

And when you say she threw a fit, what did you see, 

exactly? 

A lot of screaming, a lot of yelling. Put her on 

her bed. She'd get off her bed, try to get out of 
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1 the room. 

2 Q Who would put her on the bed? 

3 A Her mother. 

4 Q What would the defendant -- did you ever see the 

5 defendant respond to her crying at bedtime? 

6 A Yes. 

7 Q How would -- how would he respond? 

8 A Wished she was a little bit quieter, you know, 

9 tell her to be quiet and such. 

10 Q How would he say that? 

11 A Say: Shut up. Be quiet. 

12 Q What was his mood, or what was his demeanor that 

13 you observed when he told her to shut up, be quiet? 

14 A Fine. 

15 Q Was he calm, or otherwise? 

16 A Probably a little perturbed. 

17 Q How many times did you see him get perturbed? 

18 A A few times. 

19 Q Always at bedtime or ---

20 A Yeah. 

21 Q Did Amanda ever discuss with you her concerns about 

22 the bruises on the face? 

23 A Yes. 

24 Q What did she say? 
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She said she wished he wouldn't grab her like that. 

What was Amanda's emotional state when she said 

that to you? 

She was fine. Just like casual conversation. 

Now, you said you never saw that, right, how these 

bruises were caused? 

Right. 

Did Amanda indicate to you what she saw? 

She said that she saw him -- she just said she 

didn't like the way he grabbed her face. 

Was she talking about Chad? 

Yes. 

Now I'm going to ask you about a particular day, 

Wednesday, November 8th, of last year. 

Okay. 

Were you working for McDonald's at that time? 

Yes. 

Which store did you work at? 

Portsmouth. 

What were your hours on November the 8th? 

Eleven to seven, if I'm not mistaken. 

Can you speak up a little, sir? 

Eleven to seven. 

Eleven A.M. and seven P.M.? 
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1 A To seven. 

2 THE COURT: If you pull the chair in a little bit 

3 closer, it might help. 

4 THE WITNESS: Okay. 

5 THE COURT: Thanks. 

6 THE WITNESS: Yeah. 

7 [By Mr. Brown] : 

8 Q All right. Having to be at work at 11, what time 

9 did you get up that morning? 

10 A Usually, I'd get up at 10. 

11 Q Was anyone home when you got up at 10 o'clock that 

12 day? 

13 A No. 

14 Q Had you seen Kassidy at any time on the morning of 

15 November 8th? 

16 A No. 

17 Q Did you work your shift? 

18 A Yes. 

19 Q And what time did you get horne from work? 

20 A Between probably 7:45 and 8:00. 

21 Q How long a drive is it from Portsmouth McDonald's 

22 to your house? 

23 A Roughly 45 minutes. 

24 Q Is that an approximation, or how sure are you on 
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1 those times? 

2 A Pretty sure? 

3 Q You're pretty sure? 

4 A Yeah. 

5 Q If you said at an earlier time, it could have been 

6 7:30, 7:45, would that be incorrect? 

7 A No, I'd say 7:45 to 8:00. 

8 Q All right. So are you still in uniform when you 

9 come home? 

10 A Yes. 

11 Q And tell us what happened. How did you enter the 

12 house? 

13 A Through the front door. 

14 Q What activity did you notice in the house when you 

15 walked in? 

16 A Nothing until I went upstairs. 

17 Q Now, you live in the basement, right? 

18 A Yeah. 

19 Q Why did you go upstairs? 

20 A Because somebody was home. 

21 Q How could you tell? 

22 A The lights were on. 

23 THE COURT: I'm sorry, what did you say, sir? I 

24 didn't hear you. 
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1 THE WITNESS: The lights were on. 

2 THE COURT: The lights were on. Okay. 

3 [By Mr. Brown]: 

4 Q Did you hear any voices or noises from upstairs? 

5 A Yup. 

6 Q Was that another reason why you went up? 

7 A Yes. 

8 Q Okay. So where'd you go once you went upstairs? 

9 A I went into the bathroom. 

10 Q Can you remind us where the bathroom is? 

11 A Straight ahead as you walk up the stairs. 

12 Q Who was in the bathroom? 

13 A Chad and Kassidy. 

14 Q What was happening? 

15 A He was giving her a bath. 

16 Q We've been in that -- can you tell us what you 

17 could see of Kassidy when you walked into the 

18 bathroom? 

19 A That she was sitting in the bathtub. 

20 Q Are there any kind of curtain or dividers on the 

21 bathtub? 

22 A Yes. 

23 Q Can you tell us about those? What are they? 

24 A It's like a sliding door. 
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1 Q Do you recall how the sliders were positioned when 

2 you went up there? 

3 A Yeah. Kassidy was sitting right underneath by 

4 where the water comes out for the shower and the 

5 tub. 

6 Q And would that be closest to the wall? 

7 A Yes. 

8 Q Where was Chad? 

9 A He was on the floor right next to her by where the 

10 window is, giving her a bath. 

11 Q What -- what did Chad do when you went up there? 

12 A First thing I noticed that she had a bruise on her 

13 eye. So, you know, I said what was up with that. 

14 And he told me that Kyle hit her with a baseball, a 

15 whiffle ball. 

16 Q He said Kyle hit Kassidy in the face with a ball? 

17 A Yes. 

18 Q Did he say -- you just said two different things. 

19 What did he say he hit her ---

20 A Whiffle ball. 

21 Q Whiffle ball? 

22 A Yeah. 

23 Q And how close to Kassidy did you get? 

24 A Two feet. 
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1 Q Describe for us what you saw on Kassidy's face. 

2 A I saw a bruise under her eye. It went like to her 

3 nose over here. 

4 Q What color was it? 

5 A It was black and blue. 

6 Q Did you see anything else about her face? 

7 A No. Well, she had little bruises here. 

8 Q She had bruises ---

9 A Yeah. 

10 Q Can you tell us what those looked like? 

11 A They were more of like -- like a green color. 

12 Q Could you tell how fresh or old they were? 

13 A They looked old. 

14 Q She's naked, I presume? 

15 A Yes. 

16 Q How much of Kassidy's body could you see? 

17 A Everything, pretty much, except like the part that 

18 was submerged in water. 

19 Q Do you remember how -- how much of her was 

20 submerged in the water, how high the water would 

21 have been up on her? 

22 A It wasn't too deep_ Probably like to her hip, 

23 roughly. 

24 Q Was it a regular bath, bubble bath? 
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1 A Regular bath. 

2 Q So tell us what else you saw about her body. Did 

3 you see anything else that you made note of? 

4 A Yes, I saw bruises on her shin. 

5 Q Okay. How did you see those? 

6 A They were on her leg. I just looked at her leg and 

7 saw them. 

8 THE COURT: Can you speak up a little bit, sir? 

9 THE WITNESS: Yeah. 

10 [By Mr. Brown]: 

11 Q Could you see those through the water? 

12 A No. She was sitting like with her feet up, with 

13 her knees up. 

14 Q I'm trying to picture that. I mean, how was she 

15 positioned in the water? 

16 A Like her feet were on the ground, and her butt was 

17 on the ground, and her legs were out of the water. 

18 Q So her bottom's on the tub? 

19 A Yup. 

20 Q And her knees were up? 

21 A Yup. 

22 Q Did you see any other injuries on her body? 

23 A No. 

24 Q How long did you look at Kassidy? 
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1 A I was in the bathroom probably for five minutes, or 

2 so. 

3 [Pause in proceedings] 

4 MR. BROWN: Your Honor, I think without objection 

5 I'd like to make those two photos full exhibits, and show 

6 them to the witness. 

7 THE COURT: Okay. No objection? 

8 MR. SISTI: No objection. 

9 THE COURT: Okay, they may be marked as full 

10 exhibits. 

11 A [State's Exhibit No. 40, photograph of bathroom, 

12 received in evidence] . 

13 A [State's Exhibit No. 41, photograph of bathroom, 

14 received in evidence] 

15 [By Mr. Brown]: 

16 Q I have in my hands State's 40 and 41. I'll show 

17 you number 40, first. Do you recognize what's 

18 depicted in that photo? 

19 A Yeah. It's the bathroom. 

20 Q What is the view that you see there? 

21 A See a shower and the window and right front. 

22 Q And where would the person holding the camera be 

23 standing in that photo? 

24 A Right in the doorway. 
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1 Q All right. 

2 THE COURT: Sir, you need to speak up again. When 

3 you talk, speak right into the microphone. 

4 THE WITNESS: Okay. 

5 THE COURT: The one all the way to your left, the 

6 gray one. 

7 THE WITNESS: This one? 

8 THE COURT: Yeah. 

9 [By Mr. Brown]: 

10 Q I'm now showing you No. 41. Can you tell us what 

11 is shown in that photo? 

12 A The bathtub, again. 

13 MR. BROWN: At this point, your Honor, I ask that 

14 the witness step down and show the -- or I can do it. 

15 THE COURT: Sure. 

16 MR. BROWN: I'll show the jurors myself. 

17 THE COURT: Okay. 

18 [By Mr. Brown]: 

19 Q So that's the bathtub that Kassidy was in that 

20 night? 

21 A Yes. 

22 THE COURT: Thank you. 

23 [Attorney Brown showing exhibits to the jurors]. 

24 [By Mr. Brown]: 
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1 Q I have a question about these pictures. No. 41, 

2 the slider, is shown there? 

3 A Yup. 

4 Q Is that how the slider was the night that you got 

5 home? 

6 A Yes. 

7 Q And where in the bathtub would Kassidy have been? 

8 A Like right there. 

9 Q And the opening part near the -- near the sink? 

10 A Yeah. 

11 Q Or the faucet? 

12 A Yeah. 

13 Q Thank you. How was Kassidy behaving in the 

14 bathtub? 

15 A She was fine, happy, from what I seen. 

16 Q How could you tell she was fine and happy? 

17 A She was smiling. She was splashing in the water. 

18 Q Energy-wise, I mean, you described her earlier. 

19 How did her activity on this night compare to how 

20 you've seen her in the past? 

21 A Seemed fine. 

22 Q An earlier time, did you say that she was showing 

23 more energy than usual? 

24 A Not any more, but she was -- I don't know, you 
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know, a little kid taking a bath and she's 

splashing. She was ---

Well, did you see that on a prior occasions, that 

she was showing more energy than usual? 

No, I've said she was happy. 

Did you tell Detective Callahan of the Rochester 

Police Department that she was showing more energy 

than usual? 

No. 

Did you tell -- did you describe her in the past as 

active and chipper? 

Yes. 

Was that with Detective Callahan? 

Yes. 

What do you mean by "chipper?" 

Happy. 

What exactly did -- did the defendant get into any 

more detail about how the ball struck Kassidy in 

the face? 

Yes. 

What did he tell you? 

That he was pitching some whiffle balls to Kyle and 

Kyle hit her. 

Did he say, mechanically, how that happened? I 
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mean ---

No, he just said she -- he was pitching with balls, 

and Kyle had hit her. 

Did he say how Kyle hit her? 

He said he hit her good good right in the eye. 

Where did he say this took place? 

In Kyle's bedroom. 

And after you spent that -- that time in the 

bathroom with the defendant and Kassidy, where did 

you go? 

I went into Kyle's bedroom. 

And that would be down the hall and take a left, 

right? 

Yes. 

Okay. Where was Kyle? 

He was on his floor playing. 

What -- what happened between you and Kyle? 

I pitched him some balls. 

And what did he do? 

Hit them. 

Let's talk about that. What kind of balls did you 

pitch to Kyle? 

Whiffle balls. 

What sort of -- what sort of a bat did Kyle use? 
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1 A A whiffle-ball bat. 

2 Q And we're talking about what kind of whiffle-ball 

3 bat? Can you describe it? 

4 A Yellow whiffle ball bat. 

5 Q All right. One of those long yellow skinny bats? 

6 A Yes. 

7 Q Now, we're talking about you're indoors, right? 

8 A Yes. 

9 Q How does that work? I mean, where -- where was he 

10 in the bedroom? Where were you? 

11 A He was close to the entrance of the bedroom, and I 

12 was by his bed. 

13 Q Have you done this with Kyle before? 

14 A No. Played with him before, but ... 

15 Q You never played ball with him ---

16 A Right. 

17 Q in the house? Have you ever seen him play ball 

18 in the house before that night? 

19 A No. 

20 Q How was he hitting them that night? 

21 A Good. 

22 Q Kyle was what, three? 

23 A Yup. 

24 Q Where, do you remember when you pitched the ball, 
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1 like where it would go? 

2 A He hit them like to his bed and like to the corner 

3 of his room where the bookshelf is. 

4 Q Did you ever get hit with a baIlor anything like 

5 that? 

6 A No. 

7 Q How hard were the balls coming off his bat? 

8 A Fairly good speed. 

9 Q I mean, can you give us any idea, I mean? 

10 A Not really. I didn't catch any of them or 

11 anything, so 

12 Q You're still in your uniform, right? 

13 A Yes. 

14 Q Did you have plans that night? 

15 A Yes. 

16 Q What were your plans? 

17 A I was going to a girlfriend's house. 

18 Q I'm sorry, girlfriend's house? 

19 A Well, to a girl's house? 

20 Q What -- what is her name? 

21 A Irene Ricci. 

22 Q How did you know Irene? 

23 A I worked with her. 

24 Q What arrangements had you made by way of ahead of 
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1 time? 

2 A Just to come over when you got out of work. 

3 Q Have you been over there before? 

4 A Yes. 

5 Q Where does Irene live? 

6 A She lives in Gonic, in a trailer park in Gonic. 

7 Q In the past when you went over there, was there a 

8 certain time that you'd get over there? 

9 A No, just, after I got out of work and got changed, 

10 and whatever. 

11 Q What time would you typically arrive at Irene's 

12 house? 

13 A No particular time. 

14 Q Okay. Tell us where you went from Kyle's room. 

15 A I went downstairs and changed. 

16 Q All right. Did you make any arrangements with 

17 Irene that night? 

18 A No, I don't believe so. 

19 Q Did you give her a call? 

20 A No. 

21 Q Okay. So how did you get ready? What did you do 

22 to get ready to go out? 

23 A I just changed out of my uniform, put on regular 

24 clothes. 
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1 Q Did you use any of the bathrooms? 

2 A Nope. 

3 Q Brush your teeth, wash your face, anything like 

4 that? 

5 A Nope. 

6 Q Okay. So you're changing in your room down in the 

7 basement? 

8 A Yes. 

9 Q So how long do you think that took you? 

10 A Half an hour. Maybe less. 

11 Q And how much time had you spent before that 

12 upstairs in the bathroom and in Kyle's room? 

13 A Probably about 10 minutes. 

14 Q After you get changed, where do you go after that? 

15 A Upstairs. 

16 Q So we're talking about the main floor? 

17 A Yes. 

18 Q What is the defendant doing when you get up to the 

19 main floor? 

20 A He's holding Kassidy. 

21 Q In which room? 

22 A In his office in the dining area. 

23 Q How is Kassidy dressed at that point? 

24 A PJs. 
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1 Q Can you tell us how he was carrying her? 

2 A Just on his arm like this. 

3 Q What was Kassidy doing? 

4 A Having an ice cream. 

5 Q Can you tell us what kind of ice cream she had with 

6 her? 

7 A Yup. One of those Pop Ice in the clear bags. 

8 Q Frozen ---

9 A Like frozen 

10 Q -- frozen ice? 

11 A Yeah. 

12 Q One of those ones where you cut the top off ---

13 A Cut the top off and push it up, yeah. 

14 Q -- and push it up? Like a flavored ice? 

15 A Yes. 

16 Q Did you see if she was actually eating ---

17 A Yes. 

18 Q -- any of it? All right. How was she behaving? 

19 A Fine. 

20 Q Well, what did you see? Tell us about how she was 

21 acting. 

22 A She wasn't acting like anything really. She was 

23 just eating her ice cream. 

24 Q What else did you see the defendant doing with 
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1 Kassidy? 

2 A He was talking with her. 

3 Q What did you hear him say? 

4 A He was just -- he'd say something, she'd say it 

5 after, pointing out parts of her face. 

6 Q How was Chad, how was he behaving? 

7 A Normal. 

8 Q All right. So what time did you leave the house? 

9 A Between eight forty-five and nine. 

10 Q When you left the house, what was Kassidy doing and 

11 what was Chad doing? 

12 A Kassidy was in bed and Chad was downstairs in the 

13 living room. 

14 Q She was in her room? 

15 A Yes. 

16 Q And did you actually see her go to bed? 

17 A I seen her be put to bed, yes. 

18 Q So you went back upstairs? 

19 A No, he went upstairs, I was downstairs still. 

20 Q So you didn't actually see her get put into bed? 

21 A No. 

22 Q How concerned were you for Kassidy at that point, 

23 Travis? 

24 A I wasn't, really. I was a little -- little 
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1 concerned because she had a black eye. 

2 Q Did you make it a point to stick around to make 

3 sure Kassidy got to bed okay? 

4 A No. 

5 Q How long did it take you to get to Irene's place in 

6 Gonic? 

7 A Probably 15 minutes. 

8 Q When you got there, was Irene home? 

9 A Yes. 

10 Q All right. How was her reception of you? Was 

11 there any concern no her part about what time you 

12 got there? 

13 A No. 

14 Q Did you talk to Irene about Kassidy? 

I 
I 

15 A Yes. 

16 Q Did you tell Irene that the reason you were late is 

17 because you wanted to make sure Kassidy got to 

18 sleep okay? 

19 A No. 

20 Q Were you upset when you got to Irene's? 

21 A No. 

22 Q Did you tell Irene that you felt bad for Kassidy 

23 because she was hurt? 

24 A Yes. 
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1 Q But you weren't concerned -- you weren't concerned 

2 that she was seriously hurt? 

3 A Right. 

4 Q So by my calculations, you would have gotten to 

5 Irene's after nine o'clock? 

6 A Yes. 

7 Q How much time did you spend over there? 

8 A Until eleven-thirty, twelve, somewhere in between 

9 there. 

10 Q And what -- what was going on at the house when you 

11 got back after going to Irene's? 

12 A Nothing. 

13 Q Was anyone up? 

14 A No. 

15 Q How could you tell? 

16 A Because the lights were out. 

17 Q Did you talk to anyone when you got home? 

18 A No. 

19 Q If somebody was up, would you have noticed? 

20 A Yes. 

21 Q All right. So were you due to work the next day? 

22 A Yes. 

23 Q Was your shift the same? 

24 A Yes. 
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1 Q So what time did you wake up on Thursday, November 

2 9th? 

3 A Probably same time, about 10:00. 

4 Q Who was home when you got up at 10:00? 

5 A No one. 

6 Q Before you left for work, did -- did you hear any 

7 telephone messages at the house? 

8 A Yes, I did. 

9 Q What was the message you heard? 

10 A It was from DCYF. 

11 Q And what was the content of the message? 

12 A Just asking Chad to get a hold of them in regards 

13 to the children. 

14 Q Was it any more specific than that? 

15 A No. 

16 Q So this is on the phone answering machine? 

17 A Yes. 

18 Q Did you pass that message along to Chad? 

19 A No. 

20 Q Did you hear from the defendant at any time that 

21 day? 

22 A Yes. 

23 Q Tell us about that. 

24 A He called McDonald's, and Jeremy answered the phone. 



-------------------------------_ .. -.--

135 

1 over there, and he asked me ---

2 THE COURT: You have to speak up a bit, sir. 

3 THE WITNESS: I'm sorry. And he asked to speak 

4 with me. 

5 [By Mr. Brown] 

6 Q Did you -- I'm sorry, did Jeremy get the call, 

7 initially? 

8 A Yeah. Well, he handed the phone to me, so ... 

9 Q And did you speak with the defendant on the phone? 

10 A Yes, I did. 

11 Q What did he tell you? 

12 A He said -- told me that Kassidy was in the 

13 hospital, and that he was on his way to see her. 

14 And he, you know, reminded me that I'd seen her the 

15 night before and that she was fine. 

16 Q How did he remind you? 

17 A Just how he said it. He said, you saw Kassidy last 

18 night and saw that she was fine. 

19 Q Did he talk to you at all about the ball incident? 

20 A Yes. 

21 Q What did he say to you? 

22 A He said "Remember Kyle hit her with a ball?" I 

23 said "Yes." I didn't witness it, but 

24 Q I'm sorry, I didn't hear that response. 
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1 THE COURT: You've got to speak up. 

2 THE WITNESS: Yeah. I didn't witness it, but he 

3 did say something like that, yes. 

4 [By Mr. Brown]: 

5 Q So, can you remember his exact words or not? 

6 A No. 

7 Q But he reminded you of those things? 

8 A Yes. 

9 Q How did the defendant sound at that time? 

10 A Sounded worried. 

11 Q What was the time of day when you got back home? 

12 A I want to say between four and five some time. 

13 Q And you said he was on his way to Kittery? 

14 A Yes. 

15 Q Did he actually stop by that day? 

16 A Yes. 

17 Q Tell us about that. 

18 A He stopped by the restaurant, talked to Jeremy. 

19 Q Is that before or after the phone call? 

20 A After the phone call. 

21 Q Did you see where he talked to Jeremy? 

22 A In the office. 

23 Q He was in the office? 

24 A Yeah. 
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1 Q Did you have a face-to-face talk with him there, 

2 too? 

3 A No. 

4 Q You didn't talk to him out in the parking lot? 

5 A No. 

6 MR. BROWN: May I have a moment? 

7 THE COURT: Sure. 

8 [Pause in proceedings - counsel conferring] . 

9 [By Mr. Brown]: 

10 Q One other thing, Travis. When the defendant talked 

11 to you, told you how Kassidy was injured, did he 

12 tell you anything about the bat that was used by 

13 Kyle? 

14 A No. 

15 Q So you don't know what bat was involved? 

16 A No. 

17 MR. BROWN: No other questions. Thank you. 

18 THE COURT: Okay. Mr. Cronheim? 

19 A CROSS-EXAMINATION [By Mr. Cronheim]: 

20 Q Travis, I understand you'd spoken to the police on 

21 December 9th of 2000, [sic] the day of Kassidy's 

22 death? 

23 A Yes. 

24 Q November 22nd of 2000, as well? 
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1 A Yes. 

2 Q That was at the Rochester Police Station? 

3 A Yes. 

4 Q You met with the prosectors on October 31, along 

5 with Detective Callahan? 

6 A Yes. 

7 Q Each time you went and spoke voluntarily? 

8 A Yes. 

9 Q You spoke the truth? 

10 A Yes. 

11 Q And you spoke to your best memory? 

12 A Yes. 

13 Q Chad's not asked you to create anything? 

14 A No. 

15 Q Not asked you to cover? 

16 A No. 

17 Q And he's not asked you to lie? 

18 A No. 

19 Q And the testimony you've given in this courtroom so 

20 far is the truth? 

21 A Absolutely. 

22 Q Now, as I understand it, you were Chad's roommate 

23 back in the fall of 2000, and, over time, moved 

24 your stuff in, and it was the fall of 2000, that 
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1 you saw Amanda and Kassidy? 

2 A Yes. 

3 Q And you've indicated already that you saw times 

4 that Kassidy had bruises and, essentially, they 

5 would corne and go? 

6 A Yes. 

7 Q Now, you've also indicated that you saw -- because 

8 you were living with Kassidy, you saw Kassidy take 

9 some falls? 

10 A Yes. 

11 Q And you've talked with the prosecutors about one 

12 particular time that you saw Kassidy hit a coffee 

13 table? 

14 A Yes. 

15 Q That was the time she fell off the couch? 

16 A Yup. 

17 Q Chad wasn't there? 

18 A No. 

19 Q Chad didn't have anything to do with that? 

20 A No. 

21 Q So it's true that Kassidy, at one point, fell off 

22 the couch and banged herself on the coffee table? 

23 A Yes. 

24 Q It was a glass coffee table? 
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1 A Yes. 

2 Q Hard to see. So it would be easy for anybody to 

3 hit it by accident? 

4 A Absolutely. 

5 Q You're not making up this story about the coffee 

6 table? 

7 A No. 

8 Q It's something you saw with your own eyes? 

9 A Yes. 

10 Q Now, you've also talked to the prosecutors about 

11 discipline of Kassidy, have you not? 

12 A Yes. 

13 Q You indicated that there would be times that 

14 Kassidy would be put in that room upstairs? 

15 A Yes. 

16 Q You never saw Chad do that? 

17 A Yes, I have. 

18 Q Okay. And was there a time that Chad did that, and 

19 then spoke to her afterwards fooling around? 

20 A Yes. 

21 Q Okay. Were there times where Amanda would put 

22 Kassidy in the room and actually put a sock on the 

23 door handle so she couldn't get out? 

24 A Yes. 
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1 Q Chad never did that? 

2 A Chad never did it. 

3 Q Just so that I'm hearing you right, Chad never did 

4 that, correct? 

5 A Correct. 

6 Q Now, living with Amanda and Kassidy, as you did, 

7 you were concerned for Kassidy? 

8 A Yes. 

9 Q And you knew that Jeffe Marshall was baby-sitting 

10 her, correct? 

11 A Yes. 

12 Q And there was a particular time that you were 

13 present when Jeffe Marshall came back to your 

14 Rochester home to leave off Kassidy, correct? 

15 A Yes. 

16 MR. BROWN: Objection, your Honor. May we 

17 approach? 

18 THE COURT: Yes. 

19 [The following is a discussion at the bench] . 

20 MR. BROWN: Now, I think Alan is heading towards an 

21 incident where, allegedly, Jeffe Marshall returned the 

22 child and said her butt might be a little red, she was 

23 being a little bitch this weekend, something along those 

24 lines. And that's hearsay. You know, after yesterday's 
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1 experience, I just want to deal with this issue before it 

2 gets blurted out and not enough foundation is given. 

3 MR. CRONHEIM: Two responses. One, I think that 

4 Mark asked Jeffe Marshall directly whether he ever called 

5 her a bitch or a little bitch, and he said no. And so 

6 we're visiting that conversation. So that's the first 

7 word of it. The full -- I have it in my notes. But I 

8 think the full statement was that she was acting like a 

9 little bitch and I had to spank her ass. You may have the 

10 specifics, but it's -- it's in their discovery. But it 

11 was 

12 UNIDENTIFIED SPEAKER: [Inaudible] . 

13 MR. CRONHEIM: Yeah. I think that Jeffe was 

14 confronted with that statement by being asked if he ever 

15 called her a little bitch. I then ---

16 THE COURT: You can ask whether he ever heard Jeffe 

17 call her a little bitch. 

18 MR. CRONHEIM: And can I do it in the context of 

19 that day? 

20 THE COURT: Yes. But you can't - - you can't elicit 

21 the comment about that he spanked her. 

22 MR. CRONHEIM: I understand. Can I also -- can I 

23 say that he said something, he, Jeffe Marshall said 

24 something about her physical condition? 
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1 THE COURT: No. 

2 MR. CRONHEIM: Let's not put that to a vote. Okay. 

3 What -- factually, what occurred is that that full 

4 statement was made. 

5 THE COURT: Yeah. 

6 MR. CRONHEIM: And the next day he, this witness, 

7 saw Kassidy with the bruise on her butt. 

8 THE COURT: Yeah, he can testify to his 

9 observations. 

10 MR. CRONHEIM: So -- so that I'm clear, I can get 

11 out that Jeffe said that she was acting like a little 

12 bitch, and the next day he saw the bruise? 

13 THE COURT: Yes. 

14 MR. BROWN: But I don't know if this witness is 

15 going to know to -- I'm just afraid if the question is 

16 posed, the witness is going to ---

17 THE COURT: Yeah, you need to lead him. 

18 MR. CRONHEIM: I'll do it in a leading way. I'm 

19 not going to - --

20 THE COURT: Okay. 

21. MR. BROWN: Thank you. 

22 [End bench conference] 

23 [By Mr. Cronheim] : 

24 Q Travis, was there a time that you were home when 
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1 Jeffe Marshall returned Kassidy to the Rochester 

2 home? 

3 A Yes. 

4 Q And this was after he was babysitting her? 

5 A Yes. 

6 Q And did he say to you she was being a real bitch 

7 this weekend? 

8 A Yes. 

9 Q Talking about Kassidy? 

10 A Yes. 

11 Q Now, the next day, you saw Amanda changing 

12 Kassidy's diaper? 

13 A Yes. 

14 Q And you noticed when she was changing the diaper a 

15 black and blue? 

16 A Yes. 

17 Q And that black and blue looked like it was a day or 

18 two old, correct? 

19 A Yes. 

20 MR. BROWN: Objection. 

21 THE COURT: Overruled. 

22 [By Mr. Cronheim]: 

23 Q And that was a black and blue that would have been 

24 through her diaper? 
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1 A Yes. 

2 Q And that was about three or four weeks, I think you 

3 said, before Kassidy's death? 

4 A Yes. 

5 Q Now, you've indicated that you saw that Kassidy had 

6 bruises from time to time, correct? 

7 A Yes. 

8 Q There were times you knew that she was in Amanda's 

9 care? 

10 A Yes. 

11 Q There were times that you knew that she was in 

12 Jeffe Marshall's care? 

13 A Yes. 

14 Q There were limited times that she was in Chad's 

15 care, as well? 

16 A Yes. 

17 Q And you're not able to necessarily, by your own 

18 observations, state when, or where, or how, she got 

19 those bruises, correct? 

20 A Correct. 

21 Q NOW, I want to go over that same November 8th day 

22 that you discussed with the prosecutors. You're 

23 home, okay you're with me on Wednesday, November 

24 8th? 
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1 A Okay. 

2 Q Okay. You're home after your shift in the area of 

3 7:45. I know you're not with a watch on, one way 

4 or another, to notice in particular the moment that 

5 you went upstairs or downstairs ---

6 A Right. 

7 Q -- or out of the house. Okay. You went upstairs, 

8 correct? 

9 A Yes. 

10 Q Because there were lights on? 

11 A Yes. 

12 Q You heard some noises, correct? 

13 A Yes. Yes. 

14 Q But those weren't unusual noises? 

15 A No. 

16 Q It was screaming? 

17 A No. 

18 Q It was Kassidy taking a bath? 

19 A Yes. 

20 Q She didn't appear to be scared of Chad? 

21 A No. 

22 Q And she was playing as a 21-month-old might play in 

23 a bathtub? 

24 A Yes. 
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1 Q Not afraid of the water? 

2 A Nope. 

3 Q And you spent some time talking to Chad at that 

4 point? 

5 A Yes. 

6 Q And you made some observations of Kassidy at that 

7 point, as well? 

8 A Yes. 

9 Q And you narrated the bruises already that you saw 

10 on her at that point? 

11 A Yes. 

12 Q You didn't see any abdominal bruising, did you? 

13 A No. 

14 Q And even though her legs were up, or her knees were 

15 up, as you've narrated, you would have been able to 

16 see her stomach area? 

17 A Yes. 

18 Q And you were around long enough to see her moving 

19 around in that bathtub? 

20 A Yes. 

21 Q So she wasn't simply sitting still and you got a 

22 two-second glance on her? 

23 A Right. 

24 Q Okay. Now, the State's shown you ---



148 

1 MR. CRONHEIM: May I approach? 

2 THE COURT: Yes. 

3 [By Mr. Cronheim]: 

4 Q State's shown you what's been marked as Exhibits 40 

5 and 41. You indicated that State's 40 is a picture 

6 from what really looks to be outside the bathroom, 

7 correct? 

8 A Yes. 

9 Q Were you inside the bathroom? 

10 A Yes. 

11 Q Okay. 

12 A Sorry. 

13 MR. CRONHEIM: Can I show the jury? 

14 THE COURT: Sure. 

15 [Showing jury Exhibits 40 & 41] . 

16 [By Mr. Cronheim]: 

17 Q So when the State shows you this exhibit outside 

18 the bathroom, this isn't a fair representation of 

19 where you were the evening of November 8th when you 

20 made the observations of Kassidy ---

21 A Yeah. 

22 Q -- correct? 

23 A Correct. 

24 Q And it's clear in your own mind that you were --
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1 you were able to see the bruises you narrated? 

2 A Yes. 

3 Q And when I asked you whether there was abdominal 

4 bruising, you're equally comfortable saying there 

5 was no abdominal bruising on Kassidy that night? 

6 A Absolutely. 

7 Q Now, you did indicate that there was a bruise on 

8 her eye? 

9 A Yes. 

10 Q Below her eye, you said. 

11 A Yes. 

12 Q Now, at another point, you said it looked red. 

13 A Yes. 

14 Q And this afternoon you indicated it was black and 

15 blue. Did it appear to be a fresh bruise? 

16 A Yes. 

17 Q Consistent with the information that Chad gave to 

18 you about the baseball incident? 

19 A Yes. 

20 Q Now, that was the time that Chad indicated to you 

21 that Kassidy had been hit by the baseball? 

22 MR. BROWN: Objection. May we approach? 

23 THE COURT: I think I'll sustain it. 

24 [By Mr. Cronheim1: 
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1 Q And you had that conversation with Chad? 

2 A Yes. 

3 Q At some point after the couple of minutes in the 

4 bathroom, you went into the bedroom with Kyle? 

5 A Yes. 

6 Q You played baseball with him? 

7 A Yes. 

8 MR. BROWN: Objection. 

9 THE COURT: Could I see counsel? 

10 [The following is a discussion at the bench] 

11 THE COURT: I just think that the witness had 

12 said whiffle ball. 

13 MR. CRONHEIM: Oh, I'm sorry, I didn't even realize 

14 I used the term. If that's ---

15 MR. BROWN: That's the objection. 

16 MR. CRONHEIM: Okay. And I didn't even realize I 

17 was saying it. 

18 THE COURT: Okay. 

19 MR. CRONHEIM: Okay. 

20 THE COURT: They're interchangeable. 

21 MR. CRONHEIM: I'm sorry? 

22 THE COURT: They can be interchangeable words. 

23 MR. CRONHEIM: Right. 

24 [End bench conference] . 
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1 [By Mr. Cronheiml: 

2 Q Travis, I'm going to go back in time. I realized 

3 that I used the term "baseball," and I didn't mean 

4 to mislead you. Have you used the term whiffle 

5 ball? 

6 A Yes. 

7 Q Okay. But -- so in the bathroom, you learned about 

8 the incident - let's use the phrase ball - where 

9 Kyle hit it? 

10 A Yes. 

11 Q All right. Let's go back now. You're playing with 

12 Kyle? 

13 A Yes. 

14 Q Okay. And he was happy to see you in his room? 

15 A Yes. 

16 Q Happy to play baseball -- whiffle ball with you? 

17 A Yes. 

18 Q Okay. You pitched him some balls? 

19 A Yes. 

20 Q And he indicated something to you at that point, 

21 did he not? 

22 A Yes. 

23 Q He indicated to you that 

24 MR. BROWN: Objection. 
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1 THE COURT: Hold on. Just a minute. Could I see 

2 counsel, please? 

3 [The following is a discussion at the bench] . 

4 MR. CRONHEIM: I purposely asked the same ambiguous 

5 questions the State chose to ---

6 MR. BROWN: Okay. Are you asking him what Kyle 

7 said about 

8 THE COURT: Yup. 

9 MR. BROWN: -- hitting the baseball? It's hearsay, 

10 your Honor. 

11 MR. CRONHEIM: It's present-sense impression. It's 

12 right after the incident. It's an excited utterance, 

13 because it's something that's spontaneous, and we've 

14 already heard it. I think that it's admissible under both-

15 of those exceptions. 

16 MR. BROWN: I don't think it's admissible under 

17 neither one. I mean, present-sense impression, there's 

18 already been enough time for the defendant to be giving 

19 Kassidy a bath. It's certainly not immediately 

20 thereafter. You know, as far as being excited utterance, 

21 I have heard no foundation. 

22 THE COURT: I'm going to sustain the objection. I 

23 don't think it's a present-sense impression, because we 

24 heard from Tristan Evans that there was at least dinner, 
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1 and she wasn't sure a bath. At least now there's been a 

2 bath, as well. So it's not a present-sense impression. 

3 And there's a big difference between a little kid wanting 

4 to tell his mom about an event that troubled him on the 

5 phone, and talking to this particular witness. I think 

6 the case law would support that, and the statements made 

7 to a trusted family member versus this other type of 

8 witness, that indicia of reliability is different, so I'm 

9 going to sustain the objection. 

10 MR. CRONHEIM: Okay. Can I get a shot at getting 

11 some foundation in? 

12 THE COURT: Sure. 

13 [End bench conference] . 

14 [Pause in proceedings - counsel conferring]. 

15 [By Mr. Cronheim]: 

16 Q So you're playing base -- ball? 

17 A Whiffle ball. 

18 Q Okay, whiffle ball with -- with Kyle? 

19 A Yes. 

20 Q And that lasted a couple of minutes? 

21 A I'm sorry? 

22 Q That lasted for a little while? 

23 A Yes. 

24 Q Okay. Again, you didn't have a watch on, you 
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1 weren't timing yourself, but it was just for a 

2 little while? 

3 A Yes. 

4 Q And at that point, you head downstairs to change? 

5 A Yes. 

6 Q Now, you told the State you might have been down 

7 there a half an hour, or less. It doesn't take you 

8 all that long to change, does it? 

9 A No. 

10 Q Okay. So you're saying half an hour, you're not 

11 really saying you were down in the basement for 30 

12 minutes? 

13 A Right. 

14 Q All right. You were just getting going, moving and" 

15 eventually to head to Irene's? 

16 A Yes. 

17 Q All right. Now, when you went downstairs, Kyle 

18 ended up in his room, stayed in his room? 

19 A When I was downstairs in the regular house? 

20 Q When you went downstairs from the second floor 

21 heading to the basement for you to change your 

22 clothes. 

23 A Yes. 

24 Q Kyle stayed upstairs? 
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1 A Yes. 

2 Q Chad was in the bath -- in the bathroom with 

3 Kassidy? 

4 A Yes. 

5 Q And, again, you didn't hear anything unusual out of 

6 the bathroom at that point in time? 

7 A No. 

8 Q So you head downstairs to change your clothes, and 

9 eventually you're back upstairs, but by that you 

10 mean the first floor? 

11 A Yes. 

12 Q And at that point, you see Chad and Kassidy on the 

13 first floor? 

14 A Yes. 

15 Q And Chad is holding Kassidy, correct? 

16 A Yes. 

17 Q And feeding her one of those -- are they the long 

18 freezer pops? 

19 A Yes. 

20 Q And she appears to be eating it as best as you can 

21 see? 

22 A Yes. 

23 Q And there's some mimicking going on with names, 

24 body parts? 
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1 A Yes. 

2 Q Nose? 

3 A Eyes, mouth. 

4 Q Eyes. And it would be sort of responses back and 

5 forth? 

6 A Yes. 

7 Q Nothing that seemed out of the ordinary for you? 

8 A No. 

9 Q Now, when you saw Chad, Kassidy's condition was 

10 okay? 

11 A Yes. 

12 Q Normal, meaning her general circumstance? 

13 A Yes. 

14 Q She had a bruise under her eye, the other bruises 

15 that you noted? 

16 A Yes. 

17 Q She's breathing okay? 

18 A Yup. 

19 Q Acting okay? And interacting a bit with Chad? 

20 A Yes. 

21 Q The was no panic in Chad's voice? 

22 A No. 

23 Q You didn't hear anybody yelling "Kassidy!" 

24 "Kassidy! " "Kassidy!"? 
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1 A No. 

2 Q You left to go to Irene's? 

3 A Yes. 

4 Q And you got there, nine-nine-fifteen? You're not 

5 sure when? 

6 A Yes. 

7 Q And you're with Irene and you talk with her about 

8 having been with Kassidy? 

9 A Yes. 

10 Q And you said that Kassidy was hurt? 

11 A Yes. 

12 Q Playing with Kyle? 

13 A Yes. 

14 Q And you return home, you're unsure of the time? 

15 A Yeah. 

16 Q Close to midnight? 

17 A Yes. 

18 Q And you go down to the basement? 

19 A Yup. 

20 Q And you go to sleep? 

21 A Yes. 

22 Q You don't hear anything in particular that night in 

23 terms of conversation ---

24 A Nope. 
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1 Q -- whether it's something from Kassidy or ---

2 A Nobody. 

3 Q -- or Kyle, or Chad or Amanda? 

4 A [No audible response] . 

5 Q And on the 9th, you wake up in the area of 10, 

6 correct? 

7 A Yes. 

8 Q That's your usual time? 

9 A Yes. 

10 Q And you're off to work? 

A Yes. 

12 Q You heard the tape from DCYF, there was a concern 

13 about the children? 

14 A Yes. 

15 Q There wasn't a name of a specific child? 

16 A No. 

17 Q Just the phrase children you think was used? 

18 A Yes. 

19 Q And there's a point in time when Chad speaks with 

20 you when you're at work at McDonald's? 

21 A Yes. 

22 Q And he's reminded you about Kyle hitting the ball 

23 with Kassidy? 

24 A Yes. 
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1 Q And he wasn't pushing you on that? 

2 A No. 

3 Q He wasn't telling you, listen, somebody from DCYF 

4 might be calling, I want you to tell them that? 

5 A No. 

6 Q You didn't feel pressure from him when he was 

7 talking with you about that? 

8 A No. 

9 Q But he had the sound of concern in his voice? 

10 A Yes. 

11 Q And that concern was because he heard Kassidy was 

12 in the hospital? 

13 A Yes. 

14 MR. BROWN: Objection. Speculation. 

15 THE COURT: Sustained. I'll ask the jury to 

16 disregard that last answer. 

17 [Pause in proceedings - counsel conferring]. 

18 [By Mr. Cronheim]: 

19 Q Now, continuing through on November 9, you ended up 

20 at the police station that evening? 

21 A Yes. 

22 Q You had gone home after your shift, and you learned 

23 that Kassidy died? 

24 A Yes. 
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1 Q And you eventually went over to the police station 

2 on your own? 

3 A Yes. Well, I went with people, but ... 

4 Q And that was when you were first interviewed at the 

5 police station ---

6 A Yes. 

7 Q -- with the police at Kittery. You answered their 

8 questions? 

9 A Yes. 

10 Q You told them information that essentially was 

11 substantially what you told this jury today? 

12 A Yes. 

13 Q You repeated this information on November 22nd in 

14 your interview? 

15 A Yes. 

1.6 Q And, again, that information was substantially 

17 consistent with what you told the jury 

18 MR. BROWN: Objection, your Honor. 

19 THE COURT: Sustained. 

20 [By Mr. Cronheiml: 

21 Q Now, on November 22nd, the police showed you an 

22 autopsy photograph, didn't they? 

23 A Yes. 

24 Q It wasn't pleasant to look at? 
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1 A No. 

2 Q You indicated that the bruising that they showed 

3 you that day, November 22nd, was different from the 

4 bruising that you saw on November 8th, 2000, 

5 correct? 

6 A Correct. 

7 Q And you told them that if you'd seen the bruising 

8 that you saw in those photographs, you would have 

9 called the police? 

10 A Yes. 

11 Q Now, the bruising that you saw in the photographs 

12 was different from what you saw November 8th, 

13 correct? 

14 A Correct. 

15 Q The abdominal bruising that existed on November 

16 9th, her death, was not present, you didn't see it 

17 on November 8th, did you? 

18 A No. 

19 Q There were other bruises that were on those 

20 photographs that you didn't see on November 8th, 

21 correct? 

22 A Correct. 

23 Q And if you saw -- Travis, if you saw the bruising 

24 that you saw in those photographs, what would you 
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1 have done November 8th? 

2 A I would have called 9-1-1. 

3 MR. CRONHEIM: Thank you. 

4 THE COURT: Mr. Brown, anything further? 

5 MR. BROWN: Yes, your Honor. 

6 A REDIRECT EXAMINATION [By Mr. Brown] 

7 Q Travis, when you left for Irene's house that night, 

8 who was home? 

9 A At my house or Irene's house? 

10 Q At your house. 

11 A Chad and Kassidy and Kyle. 

12 Q Do you have personal knowledge as to when Amanda 

13 got home? 

14 A No, idea. 

15 Q Okay. But when you left, there was just Chad, and 

16 Amanda wasn't home? 

17 A Correct. 

18 MR. BROWN: Thank you. 

19 THE COURT: Anything else, Mr. Cronheim? 

20 MR. CRONHEIM: No. Thank you. 

21 THE COURT: Thank you, sir. You may step down. 

22 THE WITNESS: Thank you. 

23 MR. BROWN: State calls Irene Ricci. 

24 THE COURT: Good afternoon, ma'am. If you'll 
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1 remain standing and face Attorney Brown and raise your 

2 right hand. 

3 A IRENE RICCI 

4 was called as a witness, and having been first duly sworn 

5 on oath, was examined and testified as follows: 

6 DIRECT EXAMINATION [By Mr. Brown]: 

7 Q Please be seated. 

8 THE COURT: Have a seat. 

9 [By Mr. Brown]: 

10 Q Would you introduce yourself, please, to the jury? 

11 A My name is Irene Ricci. 

12 Q How do you spell your last name? 

13 A R-i-c-c-i. 

14 Q Where do you live? 

15 A In Gonic. 

16 Q And how long have you lived in Gonic? 

17 A Probably about three years. 

18 Q Who do you live there with? 

19 A My two children. 

20 Q How old are your children? 

21 A They will be seven and three next month. 

22 Q Do you work for McDonald's? 

23 A Yes, I do. 

24 Q How long have you worked for McDonald's? 
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1 A Probably a total of about six years. 

2 Q What do you do for them now? 

3 A My title's a swing manager. 

4 Q You're a swing manager? 

5 A Yeah. 

6 Q What does -- what are your duties? 

7 A Basically, everything. 

8 Q Yeah. 

9 A Yeah. 

10 Q Have you always worked in the same restaurant? 

11 A No. 

12 Q Where have you worked? 

13 A I have worked in the Portsmouth one. I do run 

14 around, occasionally. 

15 Q Sorry. You work where? 

16 A Wal-Mart. In the Wal-Mart one. A little one. 

17 That's about it. 

18 Q Have you worked in the Rochester store? 

19 A Yup. That's where I work now. 

20 Q Do you know Travis Hunt? 

21 A Yes, I do. 

22 Q How did you first meet him? 

23 A Through work. 

24 Q You work together in the same store? 
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1 A We did for a while, yes. 

2 Q How long have you known him? 

3 A Probably about as long as I've been working at 

4 McDonald's. 

5 Q What was the situation between the two of you in 

6 November of last year? 

7 A We were kind of seeing each other I guess you could 

8 call it. 

9 Q Before November 8th, had he been over your house 

10 before? 

11 A Yeah, he'd come over once in a while just to visit. 

12 Q Can you tell us when you were sort of dating how 

13 frequently you would see each other and for how 

14 long? 

15 A We'd see each other a couple of times a week for a 

16 couple of hours. 

17 Q How long did that relationship last? 

18 A Not very long. 

19 Q Weeks? Months? 

20 A Weeks. 

21 Q How many times in total do you think Travis came 

22 over to see you? 

23 A I'd have to say between 10 and 15. 

24 Q And where was Travis living last -- last year? 
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1 A At Chad's house. 

2 Q All right. So was there sort of a -- you said 10 

3 or 15 times? 

4 A About that, probably, yeah. 

5 Q Was there a usual time that Travis would come over? 

6 A It would be later on in the evening after he had 

7 gotten out of work and I had gotten out of work, 

8 gotten settled. 

9 Q What time would he usually get over at your house? 

10 A Probably between six and seven, usually, depending 

11 on when he worked, when he got out. 

12 Q Okay. Let me ask you about Wednesday night, 

13 November 8th. Okay. Was Travis supposed to come 

14 over and see you that night? 

15 A Yeah, he was. 

16 Q Sorry? 

17 A Yes, he was. 

18 Q Okay. When was that arranged between the two of 

19 you? 

20 A We talked a couple of days before that he was going 

21 to come visit. 

22 Q Was there a set time that you told him to be there? 

23 A No. 

24 Q Did he call ahead? 
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1 A No, he didn't. 

2 Q All right. So in your own mind, what time were you 

3 expecting him to turn up? 

4 MR. CRONHEIM: Objection. Speculative. They've 

5 never even talked about it. 

6 THE COURT: Sustained. 

7 [By Mr. Brown]: 

8 Q So you were home that evening? 

9 A Yes, I was. 

10 Q What time did you see Travis that night? 

11 A He show up about nine, nine-thirty. 

12 Q How do you -- what was your reaction to him showing 

13 up after 9:00? 

14 A I was kind of upset, because my kids were in bed 

15 and I was getting ready for bed, but I got over it. 

16 Q Did you expect him earlier than that? 

17 A Yeah. Usually, I expect him to call if not, but he 

18 hadn't called. 

19 Q Did you talk to Travis about him being late? 

20 A Yeah. 

21 Q How did you talk with him? 

22 A I had asked him why he was so late. And he had 

23 brought up Kassidy and Kyle playing together, and 

24 that's why he was late. 
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1 THE COURT: Can you speak up, please, ma'am? And 

2 sit a little closer to the microphone. 

3 THE WITNESS: Okay. Sorry. 

4 [By Mr. Brown]: 

5 Q All right. So you brought up the fact that he was 

6 late. And what did he say when you said to him 

7 you're late? 

8 A Well, first, he started apologizing, you know, said 

9 he got out of work late, and got horne late. 

10 Q What did he say had happened that made him late? 

11 A He had said that Kassidy and Kyle were playing 

12 together, and she had gotten hurt. So he had 

13 stayed to make sure she was okay. 

14 Q Did he say -- did he say how long he stayed to make 

15 sure if she was okay? 

16 A He said he stayed, and she was sleeping when he 

17 left. 

18 Q How was Travis' demeanor when he was telling you 

19 about Kassidy? 

20 A He seemed fine. We had a short conversation in 

21 regards to it, and the night went as normal. 

22 Q How about when he first showed up, did he -- how 

23 did he seem to you? 

24 A He seemed concerned, but not overly concerned, to 
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1 the point where ... 

2 Q How long did Travis stay over that night -- stay at 

3 your house that day? 

4 A He stayed until about midnight. 

5 Q And what happened then? Did he go home? 

6 A I was -- as far as I know, I'm not sure. 

7 Q Was he any more specific to you about what had 

8 happened to Kassidy? 

9 A No, he wasn't. 

10 Q And how do you know -- you've described the events 

11 at your house that night. How do you know that was 

12 the night of November 8th? 

13 A I ride by I used to ride by Chad's house every 

14 day to bring my son to the baby-sitter's, and it 

~ 
15 was marked off and everything the next day, and it 

1 c 
16 ~ 

I 
eventually came out in the paper as to what 

Ii! 17 ~ 
iii 

happened. 

~ 18 Q 
Q 

When you say it was marked off, what do you mean? 
Cl z 
UJ 
a. 19 A 
® 

Caution tapes when I went to work, when I learned 
< 
::Ii 20 ~ what had happened. 
c 
~ 
III 21 a: 
UJ 

Thank you. I have no other questions. MR. BROWN: 
j 

22 THE COURT: Okay. Why don't we take the afternoon 

23 break at this time, if that's all right. We'll take a 

24 1s-minute break. Ladies and gentlemen, please don't 
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1 discuss the case, yet. Don't decide the case until 

2 they've put in all the evidence. I know you had an 

3 early -- earlier break, but we've been in the courtroom, 

4 so we're going to take a break now, as well. So we'll see 

5 you back here in 15 minutes. Thank you. 

6 THE BAILIFF: All rise. 

7 [Court recessed at 1:56:14 P.M.]. 

8 [Court resumed at 3:18:24 P.M.]. 

9 THE BAILIFF: You may be seated. 

10 THE COURT: Can I see counsel, please? 

11 [The following is a discussion at the bench] . 

12 THE COURT: The bailiffs informed me that there was 

13 an altercation between somebody who's supporting Jeffe 

14 Marshall, and Travis Hunt, at this break. So I'm just 

15 going to address the audience myself and tell them to 

16 behave. 

17 MR. BROWN: Tell them to knock it off. I agree. 

I 
0. 

18 MR. SISTI: I just saw Travis. He was sitting on a 

19 chair. 

20 THE COURT: He was coming off the elevator. I 

21 don't know, something happened, but ---

22 MR. SISTI: Yeah, I don't even know who the person 

23 is. 

24 THE COURT: -- right in front of the deputies. 
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1 Right in front of the deputies. Want to take it outside? 

2 MR. CRONHEIM: Judge, take care of it, would you 

3 please? 

4 THE COURT: I'll them they're going to have to have 

5 a time out. 

6 MR. CRONHEIM: Thank you. 

7 MR. BROWN: I think a reminder about sequestration. 

8 THE COURT: Okay. 

9 MR. BROWN: I think that's in order. 

10 THE COURT: I'll do all that. 

11 MR. CRONHEIM: That's fine. I'll just tell you 

12 I've reviewed it with my people, and they've all said 

13 we're not talking. 

14 THE COURT: Okay. 

15 MR. DELKER: We have a snafu. We've only got one 

16 witness ---

17 THE COURT: Wait for Mr. Sisti. 

18 MR. DELKER: Sorry. We only have one more witness 

19 after Ms. Ricci. We're not happy about it. We're done. 

20 We thought that another witness would be here, and he's 

21 not. We won't be very long, I'm sure. 

22 MR. CRONHEIM: Ricci, right? Is that Ricci? 

23 THE COURT: Okay. 

24 MR. DELKER: It's all right. This next -- we'll 
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1 have Herb Leighton before him. I don't know, it'll take 

2 half an hour. 

3 THE COURT: You have somebody? 

4 MR. DELKER: Yeah, we have one more after. 

5 THE COURT: Okay. All right. I just wanted to 

6 know. That's all the better. Okay. Okay. Not a 

7 problem. Thanks. 

8 MR. DELKER: Sorry. 

9 THE COURT: That's okay. But hold him at the door. 

10 [End bench conference] . 

11 THE COURT: Okay. Before we bring the jury back 

12 in, I'd like to address the folks that are here watching 

13 the trial. I know that this is an incredibly emotional 

14 case for everybody involved. I can't possibly understand 

15 what all of you are going through, because I'm not in your 

16 shoes. And I appreciate and understand that there will be 

17 emotion that you all feel, frustration, anger, 

18 satisfaction, all of those things. I'm not here to pass 

19 judgment on anybody for feeling any of those things or for 

20 having a particular position. But it is my obligation to 

21 make sure that there is order in this courtroom, as well 

22 as in this courthouse, and I have learned from the 

23 deputies that there was an altercation after this break or 

24 sometime this afternoon between people of a different 
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1 side. And I want to order all of you, to the extent that 

2 you think can't be civil or respectful to anybody on the 

3 other side, then simply stay away from them out of respect 

4 for the process, out of respect for the jury, and out of 

5 respect for the defense and the State in this particular 

6 case. And I will take more serious steps if I hear that 

7 there are any other altercations from this moment forward. 

8 I want to also remind everyone, I understand that 

9 everyone is following the sequestration order, which means 

10 you cannot discuss your testimony with any witnesses who 

11 have not yet testified. I am confident that you are all 

12 following that order, but I want to remind you that it is 

13 an order of the Court that you're required to follow. And 

14 I thank you, very much, for your cooperation. Okay. 

15 THE BAILIFF: Jury entering. 

16 [Jury enters at 3: 21: 48 P. M. ] . 

17 THE BAILIFF: You may be seated. 

18 THE COURT: Have a seat, ma'am. And you remember, 

19 you're still under oath. Mr. Cronheim? 

20 A CROSS-EXAMINATION [By Mr. Cronheim]: 

21 Q Irene, I want to take you back to November 8th of 

22 2000, that night that Travis came over to your 

23 house. Remember that? 

24 A Yup. 
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1 Q Okay. That was in the area of nine, nine-thirty? 

2 A Yeah, around there. 

3 Q He mentioned Kassidy to you? 

4 A Yup. 

5 Q He wasn't overly concerned about her? 

6 A No, he wasn't. 

7 Q He didn't say there was any life-threatening 

8 circumstance? 

9 A No, he didn't. 

10 Q And you spent a couple of hours together? 

11 A Yup. 

12 Q And that was a very brief part of the conversation 

13 that you had? 

14 A Very brief, yes. 

S 
15 MR. CRONHEIM: Thank you. 

l 16 l 
I 

THE COURT: Anything further? 

I 17 I 
~ 

MR. BROWN: No, your Honor. 

~ 18 
~ 

THE COURT: All right. Thank you, very much, 
0 z 
w 19 ma'am. Q. 

® 
You may step down. 

< 
2 20 
~ 

THE WITNESS: Thank you. 
0 

~ 21 a: 
w 

MR. BROWN: The State next calls Herb Leighton. 
~ 

22 THE COURT: Good afternoon, sir. If you'd turn 

23 around here, remain standing and face Attorney Brown, and 

24 raise your right hand. 
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1 HERBERT LEIGHTON 

2 was called as a witness, and having been first duly sworn 

3 on oath, was examined and testified as follows: 

4 THE COURT: Have a seat. 

5 DIRECT EXAMINATION [By Mr. Brown] 

6 Q Would you please introduce yourself to the jury? 

7 A Yes. Herbert Leighton. 

8 Q How are you employed? 

9 A I'm a detective with the Maine State Police. 

10 Q How long have you been with the Maine State Police? 

11 A About 14 years now. 

12 Q What is your present position? 

13 A I'm a detective in the criminal investigation 

14 division. 

E 15 Q Do you have any special duties? 
8 

I 16 A Yes. I'm a crime-scene investigator, blood-stain 

I 17 ~ 
~ 

analyst, and, also, crime-scene constructionist. 

~ 18 Q 
~ 

Can you tell us your career path to get to your 
0 z w 
~ 19 
® 

position now? What have you done in the state 

~ 

2 20 ~ 
police in those 14 years? 

0 

~ m 21 A ~ w 
I came on in 1988, and I was a road trooper in 

3 
22 eastern Maine for about six years. And then I was 

23 promoted to detective in southern Maine. And since 

24 that time, I've been involved predominately in 
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1 death investigations and crime-scene 

2 investigations. 

3 Q What training have you received in crime-scene 

4 processing? 

5 A Several 40-hour schools that are forensics; 

6 photography, blood-stain analysis, reconstruction, 

7 fingerprints, so on, and so forth. 

8 Q I'm going to direct your attention, detective, to 

9 November 8th -- I'm sorry, November 9th, 19 -- I'm 

10 sorry, 2000. November 9th, 2000. Did you become 

11 involved in a death investigation in Kittery? 

12 A Yes, I did. 

13 Q What was that investigation? 

14 A The investigation was an investigation for a baby 

15 death. And I arrived at Kittery Police Department 

16 to be debriefed on the investigation, to take a 

17 look at the photographs, and, also, to get the 

18 preliminary case information and the emergency-room 

19 information that was obtained. 

20 Q And when you say "photos," what photos did you look 

21 at? 

22 A I believe they were Polaroids. 

23 Q Were they -- were they of the victim? 

24 A Yes. There was Polaroid photos taken of the 
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1 victim. 

2 Q Okay. Once you were briefed on the facts of the 

3 case, what was your job assignment? 

4 A Okay. My assignment was to -- after we obtained 

5 the consent to search the Jefferey Marshall 

6 residence was to go to the Jefferey Marshall 

7 residence and to document the residence and look 

8 for certain items of evidence. 

9 Q Did you do that? 

10 A Yes, I did. 

11 Q When did you go over to the Jefferey Marshall 

12 residence? 

13 A It was approximately nine P.M. that evening. 

14 Q When you got there, what was the situation in the 

§ 15 house? 

I a 16 A 
I 

I remember that the apartment was on Rogers Road in 
~ 
G 

~ 17 
~ 

Kittery. And upon my arrival, there was a barrier 

~ 18 
~ 

tape, which is police tape, which is erected --
0 z w 
~ 

® 
19 which was erected around the apartment, and is put 

< 
2 20 ~ 

~ 
there in an effort to keep people outside of the --

c 

~ 21 ~ w outside of that perimeter. And there was a 
~ 

~ 

22 uniformed Maine state trooper, which was standing 

23 outside by the tape to prevent anybody from going 

24 into that area. 
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1 Q How standard of a procedure is that when you want 

2 to search a place? 

3 A That's standard protocol. 

4 Q Did you touch base with the trooper when you got 

5 there? 

6 A Yes, I did. 

7 Q Can you generally describe what this apartment --

8 the layout of this apartment? 

9 A Yes. I believe it was -- it may have been a 

10 two-story residence, but I do know it was an 

11 apartment that did not -- it wasn't the total 

12 residence, it was an apartment of the house. And I 

13 remember I had the keys from Mr. Marshall, entered 

14 through a back deck that entered into a breezeway 

15 that entered into a kitchen area. To the left of 

16 the kitchen was a bathroom. To the right of the 

17 kitchen was a living room, and straight ahead from 

18 the kitchen was the single bedroom. 

19 Q Was anyone assisting you in processing this scene? 

20 A No. 

21 Q Just yourself? 

22 A Yes. 

23 Q So what in processing a scene, what methodology 

24 do you follow? 



179 

1 A In processing a scene which we would refer to as an 

2 incident scene, we don't necessarily call it a 

3 crime scene, but we would -- the first duty would 

4 be to document with photos so that you can have 

5 documentation of how the residence looked before 

6 any items have been removed or moved around. And 

7 that is done with a series of overalls, which is 

8 the backed up -- take a look at the overall house, 

9 the overall rooms, and then mid-range photos and 

10 then close ups. Close up pictures would be taken 

11 of any items of evidence that were of interest to 

12 me. 

13 Q Did you follow that process? 

14 A Yes, I did. 

~ 
15 Q So did you take photos of the apartment before 

& 
~ 16 
I 

anything had been moved? 

g: 
~ 17 A 
fj 

Yes, I did. 

~ 
!;i1 

18 Q Once that was done, once you documented the scene 
" z 
W 
Q. 

19 
® 

untouched, what would be your next step? 
< 
::E 20 A ~ After making -- after completing documentation of 
0 

~ 
'" 21 a: 
w 

~ 
the photos, I then went into each room. I was 

22 concerned I was looking for any protrusions that 

23 may have been coming out of the floors. I knew 

24 from the preliminary information that was coming 
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1 from the doctors, that there was some injuries 

2 which were similar like pin-like injuries to the 

3 feet. And so I wanted to carefully scrutinize the 

4 floors in each room to see if I could find anything 

5 on the floors or any other items placed anywhere 

6 else that could have caused those injuries. 

7 Q When you say "protrusions," what does that mean? 

8 A Nails or anything sharp that could cause pin-like 

9 injuries that the doctors had observed from the 

10 baby. 

11 Q In making that search, what do you discover? 

12 A I didn't find anything at all. 

13 Q I'm going to start by showing you a couple of 

14 photographs. First I'm going to show you State's 

§ 15 26. Do you recognize what's shown in that 
1 c 

16 f photograph? 

~ 17 A ~ 
~ 

Yes. This photograph is of the bedroom to the 

~ 18 Marshall residence, and this is what I would call 
~ 
0 z w 
~ 19 
® 

the mid-range photo, which focuses pretty much 

< 

~ 20 exclusively onto the bed and the objects which are 
0 

~ 21 ~ on the bed. 
w 

~ 
22 Q At the point that that photograph was taken, had 

23 you moved anything? 

24 A No, I had not. 
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1 Q I'm going to now show you State's 70 a smaller 

2 photo. Can you tell us what's depicted in that 

3 photograph? 

4 A Yes, this is an overall photograph taken from the 

5 entry to the bedroom from the kitchen area. And it 

6 shows the bedroom before it was touched by -- by 

7 me. 

8 Q What is -- what's shown on the right-hand side of 

9 the photograph? 

10 A There is a -- a laundry basket, this off center to 

11 the right. And the laundry basket is overloaded 

12 with clothes. 

13 Q I think it might be helpful if you step down at 

14 this point and show the jurors these two 

15 photographs. 

16 THE COURT: Just keep your voice up, sir, when 

17 you're talking in front of the jury so the court reporter 

18 can hear you. 

19 MR. SISTI: If I could shift, your Honor? 

20 THE COURT: Sure. 

21 MR. SISTI: Thank you. 

22 [By Mr. Brown]: 

23 Q We'll do it in two halves. First of all, would you 

24 explain -- let's show them No. 26. 
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1 A No. 26 is a mid-range photo. It's a photo of the 

2 bed, and on the bed is clothing, adult pants there. 

3 There is mail. There's a baby slipper that you can 

4 see from the photo, baby bottoms, more clothing 

5 down here on the floor, some shoes, and the yellow 

6 wrapper, which had some red/brown stains on it, as 

7 well as pillows and the fitted sheet and the top 

8 sheet and a blanket. And, also, the turning edge 

9 of the -- of the laundry basket. 

10 Q Move down to this half. Could you explain it again 

11 for the jurors? 

12 A This is a photo of the bed and the bedroom. And on 

13 the bed, as you can see, some clothing. There's 

14 adult pants there, adult shirt. There is a baby 

15 coat there, baby pants, baby slipper. There is 

16 some mail here, some clothing on the floor, and bed 

17 sheets and pillow, a wrapper with red/brown stains. 

18 Q NOW, can you explain, using photo 70, where that 

19 laundry basket you described is located in relation 

20 to the bed? 

21 A The laundry basket right here is located at the 

22 foot of the bed. It's located, I would say, 

23 approximately within six inches to a foot from the 

24 foot of the bed. And as you can see from looking 
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1 at the photo, it's an overloaded laundry basket. 

2 Q Keep your voice up and tell these jurors what's 

3 depicted. 

4 A This is an overall picture taken of the bedroom 

5 from the kitchen. And at the foot of the bed is 

6 the laundry basket here, and, as you can see, it's 

7 overloaded with clothes. And you can also see on 

8 the bed, you can see the baby jacket and adult 

9 pants, adult shirt, and some clothes, which is 

10 spilled over onto the floor. 

11 Q Thank you. Resume your seat. 

12 A [Witness complies] . 

13 Q Detective, you told us that you took those photos 

14 before moving anything, and checked for 

~ 
15 protrusions. What was your next step in processing 

i c 

f 16 the apartment? 

z 
17 A ~ 

~ 
The next step would be to basically -- as you can 

~ 18 0 see from looking at the photos, there was clothes 
< 
~ z w 
~ 19 on the bed -- would be to look at each individual 

0 
< 
~ 20 ~ item. I was looking for evidence of trace amounts 
0 

~ 
~ 21 ~ w of blood, biological fluids, anything that might 
~ 

22 appear to be of concern to me, that something may 

23 have occurred in that residence. And then after 

24 taking a look at each item of clothing would be to 



184 

1 then take close-up photographs of the other items 

2 of evidence, and then to determine what to collect, 

3 document it, collect it, individually package each 

4 item of evidence into a bag, and then seal it and 

5 document it. 

6 Q What about more photography? Did you take any 

7 other photographs? 

8 A Yes, I did. 

9 Q Can you explain? 

10 A Yes. I took more photographs as part of that 

11 process, which would be to go in and take 

12 photographs before anything's been touched, and 

13 then, after that point, to start to closely 

14 scrutinize each -- each item of evidence, take a 

~ 
15 look at the bed, look at each clothing item on the 

& 
i 16 ~ 

I 
bed. I'll pull back the covers. And if there is 

i 
17 ~ 

~ 
anything -- for instance, I pulled back the covers 

~ 18 
Q 

and I noticed there was a second baby slipper, 
~ w 
~ 19 e 

which was similar to the one you saw in the photo, 

< 
~ 20 ~ as well as a bag of, could be chocolate cereal. So 
~ 

0 

~ m 21 ~ w that was interest to me, so I took a picture of 
j 

22 that. And I later collected those items for 

23 evidence. 

24 Q At some point, did you move items on the bed? 



185 

1 A Yes, I did. 

2 Q What did you do? 

3 A I would -- for instance, in the bedroom after 

4 taking the pictures, again, I would approach the 

5 bed, take a look at the baby slippers, take a look 

6 at the baby bottoms, take a look at the adult 

7 clothing. I can remember focusing in on the pants 

8 and the shirt which was on the bed, as well as 

9 items on the laundry basket to see if there was 

10 any -- any what appeared to be blood on the 

11 clothing; anything that appeared to be out of 

12 place, and, basically, just to look at sequencing, 

13 Look and see if there is anything that was of 

14 concern to me. And then if there was anything, I 

15 then focused in on it, and to then take photographs 

16 of that. 

17 [Pause in proceedings counsel conferring]. 

18 Q I'm showing you, detective, a couple more 

19 photographs. First one is State's 69. Can you 

20 tell us what is shown in that photograph? 

21 A Yes, this photograph here is a photo that was taken 

22 after I started moving the clothing to look at more 

23 closely. And this is another mid-range shot. In 

24 this shot, you can see that the top blanket had 
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1 been uncovered and revealing the second baby 

2 slipper, like a red Elmo-type slipper. And I'm 

3 sorry, a bag of chocolate cereal. And absent from 

4 the foot of the bed would be the documentation, the 

5 mail, the clothing, the adult clothing, which I 

6 believe I placed back over here onto the bed. And 

7 then after looking at the pants, I laid it back 

8 down on the foot of the bed and took a photo of it. 

9 Q I show you another photograph, State's 27. What do 

10 you see there? 

11 A This here is a closeup of what you see in the 

12 mid-range photo, only you see it better, and is a 

13 photo of the Elmo slippers and, also, the chocolate 

14 cereal. 

15 Q I'm going to ask you to step down one more time and 

16 show these jurors the two photos. 

17 MR. SISTI: If we may, your Honor? 

18 THE COURT: Yes. 

19 THE WITNESS: This is a shot, again, after I 

20 removed some articles of clothing. I kept the baby pants 

21 there and the baby jacket, the slippers, chocolate cereal. 

22 That's a mid-range shot. This focuses in on this area 

23 right here, which is the slippers and the cereal. This is 

24 a shot of the bed. This would be a picture taken after I 
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cr 
w 
j 

187 

1 was scrutinizing, looking closely at each item of 

2 evidence. In this picture, you can see in the background 

3 here some slippers, chocolate cereal after I had taken the 

4 sheet and moved it back. The clothing which had been over 

5 here has been placed back onto the laundry basket after I 

6 looked at it. This picture here is just a close up of 

7 what you see here. This is a close-up of the slippers, 

8 the cereal. 

9 [By Mr. Brown] 

10 Q Thank you. Detective, what did you seize from the 

11 bedroom that evening? 

12 A I took the baby slippers, the chocolate cereal, the 

13 baby pants, the baby jacket, I believe the fitted 

14 sheet, the top sheet of the bed. That's what I 

15 remember taking from the house. I also made 

16 observations. For instance, I made an observation 

17 that there was a spaghettio-type cereal which was 

18 in the sink. 

19 Q Spaghettio cereal? 

20 A Spaghettio-type soup, I should say, which was in a 

21 bowl in the kitchen sink. 

22 Q And what were you looking to seize -- I mean, what 

23 sort of items were you looking to seize that night 

24 to aid in your investigation? 
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1 A First off, I was looking for anything that could 

2 have caused the injuries to the baby. So, I 

3 understood that there was, I believe, dime sized, 

4 if I recall correctly, size bruises on the baby, on 

5 the baby's stomach, abdomen, and areas on the head, 

6 as well as some pin-like injuries to the feet of 

7 the baby, which had caused some bleeding. So I was 

8 looking for anything in that residence, any 

9 transfer stains. For instance, a transfer stain 

10 would be blood that is from an object that makes 

11 contact with an unstained object, or any dripping 

12 blood. I was looking for that. I was looking for 

13 anything that the baby might have eaten to help out 

14 and assist in a medical examiner's determination of 

§ 
15 the cause and manner of death. And I was also 

i 

t 16 looking for any evidence of trace -- any trace 

ill 17 ~ evidence or blood evidence, biological fluids, 
fi 

~ 18 semen, any of the pants or shirts of the adult 
~ 
~ w 

19 .. clothing within that bedroom, as well as the sheets 
® 
< 
::I 20 
~ 

that may contain -- for instance, at the lab if we 
0 

~ 21 a: w 
had taken the sheets after collecting it, taken it 

~ 
22 to the lab, in their sterile environment, they may 

23 be able to find some biological fluid on those 

24 sheets, and DNA. 
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1 Q Okay. Do you know when you completed your search? 

2 A About quarter to twelve that night. 

3 Q And what happened at quarter of twelve when you 

4 were done? Did you encounter anybody at that time? 

5 A Yes. After I -- after I completed the search, I 

6 then filled out an inventory, which just means that 

7 whatever evidence we take, we place that on a sheet 

8 of paper and we keep it either in the residence for 

9 the owner to see what we took, or, if we -- in this 

10 particular instance, as I was leaving the apartment 

11 and I'd secured it, I noticed that Mr. Jefferey 

12 Marshall and another lady was waiting out in the 

13 vehicle, out on the other side of the secured area. 

14 So he identified himself as Mr. Marshall. I told 

§ 15 him that the search was over, and gave him the keys 

I 
f 16 back to the residence, and gave him an inventory 

Ii! 
~ 17 
~ 

form showing him what we had taken. 

~ 18 Q 
~ 

Before you were done with your search at quarter to 
Cl z 
w 
a. 

19 
® 

twelve, had anyone disturbed your activity? Did 
< 
2 20 cr 
0 ... anyone come in? 
c 
~ 
<XI 

21 A cr 
w No. I should say that, at the end of search, after 
~ 

22 the search was over with, another detective, Angela 

23 Blodgett arrived to discuss the case, what 

24 information was being obtained from the -- from the 
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1 investigators in Kittery. 

2 Q How about civilians? 

3 A No. 

4 Q And when was the house released to Mr. Marshall? 

5 A Around midnight. 

6 Q Did you -- by the way, did you find or seize any 

7 items that had what appeared to be blood evidence 

8 on them that night? 

9 A Yes. 

10 Q What was that? 

11 A There is a wrapper, a yellow, looked like a 

12 fast-food wrapper, which was located by the head of 

13 the bed by the pillow, and it had a transfer stain 

14 on it, red/brown transfer stain, appeared to be 

15 blood. And I seized that. 

16 Q That wrapper's depicted in a photograph? 

17 A Yes, it is. 

18 Q How about on any clothing, did you see any -- any 

19 blood, or what looked like blood evidence on any 

20 clothing? 

21 A No. 

22 MR. BROWN: May I have a moment, your Honor? 

23 THE COURT: Sure. 

24 [Pause in proceedings] . 
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1 MR. BROWN: I have no other questions. Thank you, 

2 detective. 

3 THE COURT: Okay. Mr. Sisti? 

4 MR. SISTI: Thank you, your Honor. 

5 A CROSS-EXAMINATION [By Mr. Sisti]: 

6 Q Let me just ask you, was there any other serology 

7 stuff you seized, anything for blood? 

8 A No. 

9 Q Sheets or anything like that? 

10 A I did seize two sheets so that the crime lab could 

11 take a look at it, and look for trace evidence and 

12 biological fluids. 

13 Q Okay. Let me just -- you know, let me just get a 

14 couple of things marked and you tell me if these 

15 were the items that you seized or what you saw, 

16 okay? 

17 A Sure. 

18 MR. SISTI: If I could just have these marked for 

19 identification ---

20 THE COURT: Okay. 

21 MR. SISTI: -- right now, judge. 

22 A [Defendant's Exhibit No. C, photo of napkin, marked for 

23 identification]. 

24 
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1 [Defendant's Exhibit No. D, sheets, marked for 

2 identification]. 

3 [By Mr. Sisti]: 

4 Q Some photography is better than other photography, 

5 I take it? 

6 A Yes. 

7 Q Whether it be in Maine or New Hampshire. Let me 

8 show you what's been marked as Defendant's D, and 

9 ask you if you can actually even recognize it? 

10 A It looks like a sheet, but I couldn't say for sure 

11 what it is. 

12 Q Who was taking the photography over there, do you 

13 know? 

14 A Well, of the scene, I took photographs. And this 

15 is of the roll, and this would be a photograph that 

16 I took. 
:.. 

17 THE COURT: You need to keep your voice up, sir, 

18 and make sure you're talking into the microphone. Thanks. 

19 THE WITNESS: Yes, your Honor. 

20 [By Mr. Sisti] : 

21 Q Would that - - would that be one of the sheets that 

22 you ended up seizing? 

23 A I believe so, yes. 

24 Q I mean, I know that the quality isn't that good, 
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1 but do you see a stain on that particular sheet? 

2 A Yes, there was red/brown stains on the sheet. 

3 Q And where would that sheet have been seized from? 

4 A Well, I can say that the sheets that I took were 

5 from the bed, which is in the bedroom. And there 

6 was a fitted sheet and a top sheet. 

7 Q Does that look like what you took? 

8 A Yes, it does. 

9 Q Okay. 

10 MR. SISTI: Could I have the identification 

11 stricken on Defendant's D at this time, your Honor? 

12 THE COURT: Any objection? 

13 MR. BROWN: No objection. 

14 THE COURT: Okay. It may be marked as a full 

15 exhibit. 

16 A [Defendant's Exhibit No. D, photograph of sheets; 

17 received in evidence] . 

18 MR. SISTI: If I could just circulate that to the 

19 jury? 

20 THE COURT: Sure. 

21 MR. SISTI: With apologizes on the photography. 

22 [By Mr. Sisti]: 

23 Q Defendant's Exhibit C, for identification, can you 

24 just tell the jury what that is? 
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1 A Yes. This is the yellow wrapper that I referred 

2 that I collected as evidence had a red/brown stain 

3 on it, as well. 

4 Q And this is the wrapper that would have been 

5 collected from the bedroom where you found the 

6 pajama bottoms and slippers, and so forth? 

7 A That's correct. 

8 Q Any question about that? 

9 A No. 

10 MR. SISTI: If I could just have the identification 

11 stricken on that? 

12 THE COURT: Any objection. 

13 MR. BROWN: No objection. 

14 THE COURT: All right. May be marked as a full 

15 exhibit. 

16 A [Defendant's Exhibit No. C, photograph of yellow 

17 wrapper, received in evidence] . 

18 MR. SISTI: And then if I could just publish that, 

19 your Honor? 

20 THE COURT: Sure. 

21 MR. SISTI: Thank you. 

22 [By Mr. Sis t i] : 

23 Q NOW, let me ask you some questions. You were 

24 looking for protrusions to determine whether or not 
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1 there was some protrusions that would create the 

2 pattern of small pin prick-type injuries on the 

3 feet of Kassidy, correct, the child? 

4 A Yes, that's correct. 

5 Q Where did you look for these protrusions? 

6 A I looked on all the floors. There was a 

7 linoleum in the kitchen, I believe a linoleum floor 

8 in the bathroom. Also, I believe there was rug in 

9 the in the bedroom and, also, the living room. 

10 And I can remember taking the couch and moving it, 

11 looking under the couch, and basically looking all 

12 throughout the residence for anything that could 

13 have caused it. 

14 Q All right. The reason you were look~ng for 

E 15 
s 

protrusions is because it was communicated to you 
1 a 16 
I 

to look for protrusions, right? 

i 
~ 17 A That's correct. 
~ 

~ 18 Q 0 And where did that information about protrusions in 
< 
0 z w 
~ 19 
® 

the Jefferey Marshall house come from, if you 
< 
~ 20 ~ know. 
a 
~ m 21 A ~ w Yes, that came from the Kittery Police Department. 
j 

22 What happens is after a case gets called in, 

23 everyone usually meets at a central point. In this 

24 case, it was the Kittery Police Department, in 
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1 which we try to obtain the most -- the preliminary 

2 case information. In this case, it would be the 

3 Polaroids and the medical information from the 

4 paramedics. 

5 Q Okay. Do you know what the Kittery Police 

6 Department source for protrusions in the house 

7 would have been? Do you know who that witness 

8 would have been? 

9 A I don't know a specific source. I know that there 

10 were several investigators there in a room, in a 

11 debriefing room at a table, and we, basically, just 

12 went person-to-person, what individual investigator 

13 had done up to that point, just to brief the whole 

14 group. 

~ 
15 Q Was it your understanding that it was one of the 

I 
f 16 residents of the home that would have indicated 

~ 
17 ~ 

~ 
that there were protrusions at that residence? 

~ 18 A No. 
0 < 
0 z w 
~ 19 Q 
® 

No. But you were looking for something that would 

< 
2 20 ~ have caused those injuries, right? 
0 

~ m 21 A ~ That's correct. w 
~ 

22 Q Right. Did you go into the basement of that house? 

23 A I don't recall going into the basement, no. 

24 Q All right. Now, how long were you at that house 
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1 searching? 

2 A I was there from 9:00 P.M., until about quarter of 

3 twelve that evening. 

4 Q You were there for two hours and forty-five 

5 minutes? 

6 A Yes. 

7 Q It's not a big place? 

8 A No. 

9 Q And you didn't go into the basement of the house? 

10 A I don't recall going into the basement, no. 

11 Q And was there some reason, some legal reason or 

12 anything like why you didn't go into the basement? 

13 A No. 

14 Q You just never went down there, right? 

15 A I don't recall. I could have gone into the 

16 basement, but I don't have any recollection. 

17 Q Okay. I have all the photographs, I think, that 

18 you took. Can you recall ever taking a photograph 

19 of the basement or the contents of the basement? 

20 A No, in fact, if I did, I probably would have taken 

21 an overall picture of it. 

22 Q So is it your best recollection that even though 

23 you had the authority and consent to search that 

24 residence, that you did not go into the basement? 
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1 A It's my recollection. I don't have a recollection 

2 of going into the basement, I should say. 

3 Q All right. Did anybody else from the Maine State 

4 Police search the basement over at the Marshall 

5 home? 

6 A Not that I know of. 

7 Q So we don't know what's in the basement of the 

8 Marshall home? 

9 A There's no documentation of that, yes. 

10 Q There's no documentation of it. And do you even 

11 know the name of a witness that would have taken 

12 the time to go down the basement stairs in that 

13 home? 

14 A No. 

15 Q When Jefferey Marshall came home at or about 

16 quarter to twelve then, on November 9th, 2000, the 

17 basement had not been searched? 

18 A Correct. I don't even know that there was a 

19 basement. I'm assuming there was. 

20 Q And, by the way, after quarter of twelve on the 9th 

21 of November, that residence would have been 

22 released to Mr. Marshall? 

23 A That's correct. 

24 Q And he could have done anything he wanted with 
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1 anything in that house at that point? 

2 A That's correct. 

3 Q You didn't perform a subsequent search of his 

4 house, let's say, five days later, or three days 

5 later or anything like that, did you? 

6 A No, I did not. 

7 Q All right. Now, some -- it was pointed out to 

8 you I'm going to go through this bedroom scene a 

9 little bit. Sometimes when you get a case and 

10 you're the initial fellow at the incident scene, 

11 let's say, you don't know what all these witnesses 

12 would have said, by the way, right? 

13 A That's right. 

14 Q _ If I told you that none of the witnesses, and let 

15 me go through them, Amanda Bortner, or Jennifer, 

16 her sister, or Jefferey Marshall indicated in any 

17 way, shape, or form that the baby's pajama bottoms 

18 were taken off at that particular home, would you 

19 have found it inconsistent with the incident scene? 

20 I'm showing you State's Exhibit 26. 

21 A Not if these pajama bottoms were the ones that were 

22 taken off. 

23 Q Well, if they said that those pajama bottoms 

24 there was no reason for those pajama bottoms to 
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1 come off that child, then that would have been an 

2 important or interesting aspect of your crime 

3 investigation, right? 

4 A Yes. 

5 Q Because, in reality, those are baby pajamas, right? 

6 A Yes, they are. 

7 Q And they're on the bed where there was a claim that 

8 the child was, right? 

9 A Yes, they are. 

10 Q And they were not on the child? 

11 A That's correct. 

12 Q You looked around that house to determine whether 

13 or not there would have been a legitimate reason 

14 for taking those bottoms off, like diaper changing 

g 15 or anything like that? 
1 a 16 A 
I 

I don't -- no, my focus on looking at the baby 

~ 
G 

17 ~ 
~ 

clothing was to take a look for biological fluids 

~ 18 
~ 

and to collect all the baby clothing that was 
0 z w 
~ 19 
® 

there. That wasn't a specific reason that I had. 
< 
~ 20 Q ~ Did you ever -- before I ask this question, did you 
~ 

0 

~ 21 ~ w ever get the information that neither Jefferey 
j 

22 Marshall, nor his girlfriend, Jennifer, nor Amanda, 

23 ever said anything, or indicated in any way, shape, 

24 or form that the baby's bottoms were ever removed 
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1 at that moment, November 9? 

2 A I had no information from witness interviews 

3 related to the pajama bottoms at that point. 

4 Q And you looked around the house to determine 

5 whether or not there were used diapers, correct? 

6 A I believe so, yes. 

7 Q And, in fact, you found no used diapers, right? 

8 A I don't recall. I'd have to look in my report. I 

9 do know that I looked into the bathroom, and the 

10 bathroom waste basket was full, and there was no 

11 toilet paper, or any paper towels in the house. 

12 Now, whether there may have been a used diaper, I 

13 don't know. 

14 Q Okay. Let me -- let's refer to your first page of 

15 your incident report for the State, upper 

16 right-hand corner, 1192, and I've got it bracketed 

17 right down there. 

18 A Do you want me to read from that? 

19 Q Yes, I'm just asking if that refreshes your 

20 recollection. 

21 A Yes, it does. 

22 Q Okay. Were there any used diapers in that 

23 residence? 

24 A No, there was not. 
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1 Q So there's no evidence at all of any kind of 

2 legitimate reason for taking those pajama bottoms 

3 off, like changing the child's diaper, right? 

4 A I don't know if I'm prepared to say yes or no on 

5 that. I just -- again, I just noticed that there 

6 was baby pajama bottoms on the -- on the bed, and I 

7 examined it for any biological fluids, and 

8 collected it, thinking that it may be important in 

9 the investigation. 

10 Q And, again, up until just a couple of minutes ago, 

11 you didn't know anything about whether those 

12 bottoms should have been off or on, right? 

13 A That's right. 

14 Q Now, you also seized the cereal, right? 

15 A Yes, I did. 

16 Q That was on the bed. It's right up there. I think 

17 we've got a better shot right here. Let me show 

18 you State's 27. State's 27 depicts that bag of 

19 cereal? 

20 A Yes, it does. 

21 Q Why was that taken? 

22 A Could you repeat that again? I didn't hear it. 

23 Q Why was that taken? 

24 A It was taken because it appeared to be something 
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1 that the baby might have eaten, and I wanted to 

2 take it and give it to the medical examiner to 

3 determine whether or not the baby could have eaten 

4 this from examining the contents of the baby's 

5 stomach. 

6 Q Did Jefferey Marshall explain to you that that was 

7 the last food that was given to the child? 

8 A Yes, he did. 

9 Q Did he tell you that the child had eaten it? 

10 A Yes, he did. 

11 Q Now, in New Hampshire, most of the time they don't 

12 release these particular scenes until the medical 

13 examiner kind of gives the okay. 

14 MR. BROWN: Objection. 

15 THE COURT: Could I see counsel, please? 

16 [The following is a discussion at the bench] . 

17 MR. BROWN: There's no evidence of that. 

18 MR. SISTI: It's already been testified to. I 

19 called Jim to the stand. I asked him the question. 

20 MR. BROWN: I don't -- I don't recall that. 

21 MR. SISTI: Well, I asked the question, 

22 specifically. He stated that that is the normal practice. 

23 THE COURT: Yeah, I think he did say something like 

24 that. Whether he's right or wrong on this ---
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1 MR. BROWN: I mean, I think if it's prefaced we've 

2 heard testimony about that, but it's -- you're stating it 

3 like it's a fact. 

4 MR. SISTI: I'll state it that a detective from 

5 major crimes in New Hampshire said it. 

6 THE COURT: Yeah. 

7 MR. SISTI: That's fine. 

S [End bench conference] 

9 [By Mr. Sisti] : 

10 Q Let me restate it. It's probably a clumsy 

11 question. We had a detective from the major-crime 

12 unit of the New Hampshire State Police testify 

13 about crime-scene investigation and collections and 

14 so forth earlier in the trial. He responded to a 

15 question that I posed to him with regard to 

16 releasing crime scenes, and indicates for the jury 

17 that it was normal practice to release the crime 

18 scene after it was cleared by the medical examiner. 

19 Is that the practice in the State of Maine? 

20 A That would be concerning scenes in which the victim 

21 was the -- at that location. 

22 Q And in this particular case, isn't it your 

23 understanding that Kassidy Bortner was found dead 

24 over at that location that you were searching? 



205 

1 A Yes. 

2 Q Now, in the State of Maine, then, did you get a 

3 release from the medical examiner prior to 

4 releasing that residence to Jefferey Marshall? 

5 A No. 

6 Q Did you have anything to do with the search of Chad 

7 Evans' property, or anything like that? 

8 A No. Other than driving to New Hampshire 

9 Q You drove to ---

10 A -- as part of the original debriefing, up to that 

11 point, I did -- I was not specifically involved in 

12 the search of the house, no. 

13 Q All right. What time did you -- which time did you 

14 go up to the search in New Hampshire? 

~ 
15 A I don't know. I'd have to look in my report. 

-g 
[ 16 Q 
i 

Well, I mean, was it within 24 hours, or was it 

Iil 
~ 17 
f.i 

later on? 

~ 
~ 

18 A I think it was within a few days. Probably the 
" z 
W 
Q. 19 
® 

next day. 
< 
::; 20 Q a: 
it And was that to search Mr. Evans' house? 
c 
tl 
'" 21 A a: 
w Yes. 
'" ~ 

22 Q Did you seize -- do you recall seizing anything 

23 with blood or anything on it over at Mr. Evans' 

24 house? 
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1 A No. What I did was I actually went to the scene, 

2 the outside drive where they had a crime-scene unit 

3 there. I basically was there for maybe 15, 20 

4 minutes, or so. I didn't participate in the 

5 search, and then I left. 

6 Q All right. So, I mean, exactly did you do there? 

7 A Not really a lot. 

8 Q Nothing, huh? 

9 A No, basically just drive to New Hampshire and take 

10 part in the debriefing and exchange information and 

11 intelligence on what we knew at that point. 

12 Q Okay. 

13 MR. SISTI: I have nothing further. 

14 THE COURT: Anything further? 

15 MR. BROWN: Nothing further, your Honor. 

16 THE COURT: Okay. Thank you, sir. You may step 

17 down. All right, ladies and gentlemen, that's all the 

18 witnesses that were able to appear at this time today, and 

19 it's kind of hard to start a lengthy witness at four 

20 o'clock. So we're going to end for the day at this time. 

21 Please come back to court tomorrow, by quarter of nine. 

22 We'll start at 9:00, hopefully. And I'll make no 

23 promises. But please, again, don't discuss the case with 

/ 24 anybody at home. Don't discuss it amongst yourselves. 
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2 

THE COURT: Good to see you here, all. I'm going 

to ask you again the same question. I hope you're not 

4 

3 tired of me, but I can tell that every time I ask you, you 

4 ay careful attention, so that impresses me. I'm going to 

5 ask you all, again, whether anything has come up over 

6 night that has caused any of the jurors to believe they 

7 cannot sit and hear this case fairly and impartially, 

8 including whether you've read, or heard, seen any news 

9 coverage about this case. 

10 

11 

12 Brown? 

THE JURY: 

THE COURT: 

MR. BROWN: 

THE COURT: 

13 

14 

15 standing, please. 

No. 

Great. Thank you all, very much. 

State next calls Cathy Nuernberg. 

Good morning. If you could remain 

No, that's okay, right there. Face 

16 ttorney Brown, and raise your right hand. 

17 CATHY NUERNBERG 

Mr. 

18 as called as a witness, and having been first duly sworn 

19 on oath, was examined and testified as follows: 

20 THE COURT: You can have a seat. 

21 DIRECT EXAMINATION [By Mr. Brown]: 

22 Q 

23 

24 Q 

Would you please introduce yourself to the jury? 

My name is Cathy Nuernberg. 

Would you spell both your first and last names, 
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2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 

23 Q 

24 A 

please? 

Yeah. C-a-t-h-y, N-u-e-r-n-b-e-r-g. 

Ms. Nuernberg, where do you live? 

I live in San Antonio, Texas. 

How long have you lived in Texas? 

About two years. 

Where did you grow up? 

I grew up in Sanford, Maine. 

How is it that you moved from Maine to Texas? 

Okay. My brother lives there, so I chose after 

high school to live with him. 

What do you do in San Antonio? 

Okay. I'm a server, I wait tables. 

Are you going to school? 

And I go to school, also, yes, sir. 

And how old are you? 

Twenty. 

Do you know Amanda Bortner? 

Yes, sir. 

How do you know Amanda? 

We met when I worked at Shannes of Maine, when I 

think I was a senior in h~gh school. 

Is Shannes an ice cream place? 

Yes, sir. 

5 



1 Q 

2 ~ 

3 Q 

4 ~ 

5 

6 Q 

7 ~ 

8 

9 Q 

10 ~ 

11 

12 Q 

13 ~ 

14 Q 

15 ~ 

16 Q 

17 

18 ~ 

19 

20 

21 

22 Q 

23 

24 ~ 

So you worked together with her? 

Yes. 

6 

When you first met Amanda, what was her situation? 

She was -- when I met her, she was pregnant with 

Kassidy, and she wasn't going to school. 

Okay. How friendly did you become with Amanda? 

We were pretty good friends. 

shortly after, I think. 

She moved in with me 

How long did you live together? 

We lived together for, I think, like three or four 

months, maybe. 

Was that in Sanford? 

Yes, sir. 

Did you meet Kassidy? 

Yes. 

And how much contact did you have with Kassidy 

after she was born? 

I saw her every once in a while when she was first 

born, but she was living with her mother at that 

time. When she lived with Chad, I saw her maybe 

once every two weeks. 

When you -- when Kassidy was just a young baby, can 

you describe how she behaved? 

Kassidy was a very good little girl. She was very 



1 

2 

3 

4 you 

5 

6 

7 

8 

9 [By 

10 Q 

11 

12 ~ 

13 

14 

15 

16 

17 Q 

18 ~ 

19 Q 

20 ~ 

21 Q 

22 

23 A 

24 

7 

happy most of the time; playful, but not overly 

excited. I want to say that. 

THE COURT: Would you try to keep your voice up, if 

will? 

Mr. 

THE WITNESS: Yes. 

THE COURT: Just lean right into the microphone. 

THE WITNESS: Okay. 

THE COURT: Thanks. 

Brown] : 

Did you have any concerns about her health or 

development? 

I always was concerned, because just the fact that 

Amanda was young, and that sort of thing. I wasn't 

concerned with her immediate health until the very 

end of the last summer I was here, which was not 

last summer, but the summer before. 

The summer of 2000 

2000, yes, sir. 

-- you began to become concerned? 

Yes. 

So it's 2000. 

Let me ask you, after Kassidy was born, how much 

time did she spend with Amanda? 

When Kassidy was first born, the first summer that 

she had her, they weren't together that often. She 
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2 

3 Q 

4 ~ 

5 

6 Q 

7 A 

8 Q 

9 ~ 

10 

11 Q 

12 

13 A 

14 Q 

15 A 

16 Q 

17 

18 A 

19 

20 

21 

22 Q 

23 

24 A 

8 

lived with me, and I didn't see Kassidy very often 

at all. 

Where was Kassidy? 

She was at -- she lived at her mom's house when she 

was first born, in Sanford. 

Did you meet Chad Evans? 

Yes, sir. 

How did you meet Chad Evans? 

I think I met Chad at his house. I was being 

introduced to him because he was dating Amanda. 

Do you remember when Amanda and the defendant began 

dating? 

It was the beginning of June of 2000. 

Beginning of June 2000? 

Yes, sir. 

All right. And can you tell us how that 

relationship developed? 

She liked him instantly. I could tell that right 

off. And it moved very quickly. Moved along very 

quickly. I think she moved in within a month of 

them meeting each other. 

Where was she living when they first starting 

dating in June? 

She was living at her mom's house in Lewiston, 
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2 

3 

Q 

4 ~ 

5 Q 

6 iA 

7 Q 

8 iA 

9 

10 

11 Q 

12 iA 

13 Q 

14 iA 

15 

16 

17 Q 

18 

19 

9 

Maine. 

And when Amanda began staying at Chad's house, how 

often would you go over there? 

No more than once a week, if that. 

You're talking about yourself? 

Myself. 

And where was Kassidy in the beginning? 

Kassidy was at her mom's house. 

watch her at Chad's house, too. 

and from, at the beginning. 

But Amanda would 

She was coming to 

Did you still socialize with Amanda without Chad? 

Yes. 

What sort of things would you do together? 

There was I can't remember. I don't know. 

just went out, or she'd come over my house, or 

whatever. 

Can you describe Amanda, how she was in this 

relationship with the defendant? 

We 

MR. CRONHEIM: Your Honor, I'm just going to object 

20 

21 

for a moment. Can we approach? 

THE COURT: Sure. 

22 [The following is a discussion at the bench] . 

23 MR. CRONHEIM: I'm just going to ask for an offer 

24 of proof. I'm not sure what the relevance of this is, and 
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1 where the State's going. There is some stuff that's been 

2 excluded in terms of domestic-violence issues. So rather 

3 than start out ---

4 

5 

MR. BROWN: Well, we have no intention of getting 

into domestic violence. What I'm developing here is that 

6 the witness would testify that she had seen Amanda in 

7 prior relationships, and Amanda, basically, was the -- did 

8 what she wanted, but in this relationship Amanda was very 

9 

10 

subservient. You know, she would always be concerned 

about getting home, not being late. Just being on egg 

11 shells, basically, is what she would testify to. 

12 MR. CRONHEIM: The police reports reflect that 

13 ~manda did things like cook and clean. I see no relevance 

14 to that, I mean, that she's trying to be involved in a 

15 more mature relationship by participating in household 

16 duties. I just think that it's -- it isn't relevant. 

17 It's -- they're trying to introduce evidence that, I 

18 think, doesn't relate to anything in this case. 

19 

20 

MR. BROWN: We disagree. I mean, I think it -- it 

is relevant in light of the prior testimony. Amanda has 

21 already testified that she witnessed assaults of Kassidy, 

22 ~ade excuses to other people about it, and stayed with the 

23 defendant. And I think getting the picture of how she 

24 related to the defendant who -- who, basically, was more 



1 controlling in the relationship is -- it's relevant to 

2 explain that conduct. 

11 

3 MR. CRONHEIM: I would also say that this witness 

4 didn't want -- and I don't want to have to get into 

5 impeachment over it. What we see is an irrelevant issue. 

6 But this witness was clear with the police that she didn't 

7 want Amanda with Chad to begin with. 

8 THE COURT: So the witness did not want Amanda with 

9 Chad. 

10 

Okay. 

MR. CRONHEIM: Correct. And, you know, it's 

11 through that lens that she's reporting what I think would 

12 otherwise be seen as normal behavior. She's making 

13 it's basically opinion testimony about the quality of the 

14 relationship. And I just don't think that it's relevant. 

15 I think it's prejudicial and it gets into these other 

16 issues that would be required for impeachment that are way 

17 out of bounds for the issues here. She saw Kassidy 

18 injured once. That's fine. We have no objection to that 

19 evidence being introduced. 

20 THE COURT: Okay. I find that the evidence is 

21 relevant because it explains Amanda Bortner's decision to 

22 stay with the defendant. It explains Amanda Bortner's 

23 decision to hide the abuse of Kassidy. It explains Amanda 

24 Bortner's minimizing at trial compared to her statements 



12 

1 she made pretrial. And if this witness is going to 

2 testify about the difference she observed in Amanda In 

3 this relationship compared to other relationships, then I 

4 find that that testimony is substantially outweighed by 

5 any unfair prejudice, and that the defense can challenge 

6 this witness' particular bias in that area. 

7 MR. CRONHEIM: Unfortunately, the weight of 

8 challenge or bias is to go into the domestic violence, 

9 which clearly we don't want to. I mean, the discovery's 

10 quite clear that that was discussed at the very inception, 

11 and that that's the reason for her view. 

12 THE COURT: You can certainly ask her whether she 

13 wanted her to be with Mr. Evans. 

14 MR. CRONHEIM: Well, then we open the door to the 

15 domestic-violence stuff. 

16 MR. BROWN: I disagree. I think it's in the 

17 discovery that she -- initially, she disapproved of their 

18 relationship because of the age difference, because the 

19 defendant was in the process of getting a divorce. 

20 THE COURT: Okay. If you want to get into the 

21 domestic violence, you can. 

MR. CRONHEIM: I don't. 22 

23 THE COURT: I'm not going to rule that because 

24 ~ou'll impeach her, that you have, thereby, opened the 



1 door, allowing the State to get into it, and I will not 

2 let them do that. 

13 

3 MR. CRONHEIM: Okay. But, the end -- this is still 

4 just opinion testimony. 

5 THE COURT: It's based on her observations of it. 

6 I rule -- the objection's overruled. 

7 MR. SISTI: One second. 

8 [Dicussion between counsel, not transcribed]. 

9 MR. CRONHEIM: We would request then that 

10 observations, under the Court's ruling 

THE COURT: Yeah. 11 

12 MR. CRONHEIM: observations are then to be 

13 admitted, but opinions are not. 

14 THE COURT: Right. Absolutely. 

15 MR. BROWN: Right. 

16 THE COURT: Okay. 

17 MR. BROWN: Okay. 

18 [End bench conference] 

19 [By Mr. Brown] : 

20 Q Let me strike that last question, and I'll - - I'll 

21 ask it in another way. Prior to Amanda meeting the 

22 defendant, had you observed her in prior 

23 relationships? 

24 ~ Yes, sir. 



1 Q 

2 

3 ~ 

4 Q 

5 A 

6 

7 Q 

8 A 

9 

10 

11 Q 

12 

13 A 

14 

15 Q 

16 A 

17 

18 

19 Q 

20 

21 ~ 

22 

23 

24 

14 

What relationships have you seen her in before the 

defendant? 

Before Chad, she was with Gabe for quite some time. 

Who's Gabe? 

Gabe Snyder was her boyfriend, and was the father 

of Kassidy for a little while. 

And how close were you to Gabe, yourself? 

Gabe and I were best friends when I was in eighth 

grade, and so we had known each other for quite 

some time. 

What were your observations of Amanda in her 

relationship with Gabe? 

Amanda was definitely the dominant of the two. She 

had control of the relationship. 

Why do you say that? 

She she was -- she was just in control all the 

time. He did what she wanted him to do, and she 

did what she wanted to do. And that was her thing. 

What -- what were your observations of Amanda when 

she was dating the defendant? 

When she was dating Chad, she was submissive. She 

was the exact opposite. She was nervous of being 

late. She was 

MR. CRONHEIM: Objection. This is exactly the 



15 

1 stuff that we discussed. 

2 THE COURT: Overruled. You need to make sure that 

3 it's based on her observations. 

4 [By Mr. Brown]: 

5 Q 

6 ~ 

7 Q 

8 

9 ~ 

10 

11 

12 

13 Q 

14 

15 

16 ~ 

17 

18 

19 Q 

20 

21 ~ 

22 

23 

24 

And that was my question. 

Okay. 

Just your observations of how you saw Amanda 

behaving. 

My observation was that she was nervous of small 

things, that, like, she was going to be late, or 

that she had to let him know where she was, things 

like that. 

Did she start did she take up any recreations or 

hobbies that she hadn't before? 

household things. 

I'm talking about 

Yes. She started to cook. She became very 

particular about his house, making sure it was 

clean. That's pretty much it. 

So -- so how different was that from her prior 

relationship? 

Prior, when she was with Gabe, she wasn't a 

household person at all. She was always out. And 

she was out with him all that time, and that sort 

of thing. 



1 Q 

2 

3 ~ 

4 Q 

5 

6 ~ 

7 

8 Q 

9 

10 A 

11 

12 

13 

14 

15 

16 Q 

17 ~ 

18 

19 Q 

20 ~ 

21 Q 

22 

23 ~ 

24 

Did you ever see the defendant interact with 

Kassidy? 

Yes. 

How often did you see Kassidy and the defendant 

together? 

Every time I went to the house, which wasn't 

any more than once a week, at the most. 

16 

And did you -- what was your observations of their 

relationship? 

Most of the time, they -- I didn't see them 

interact with each other, but I do remember a 

particular instance where Amdanda -- Kassidy was 

crying and Amanda was going to pick her up, and 

Chad did not want her to be picked up because he 

felt as though she was spoiled. 

So how did he manifest that? What did he do? 

He pretty much told Amanda not to pick her up, and 

just seemed really kind of harsh about it. 

What was his mood when you saw him say that? 

He was angry. 

Did you ever see any problems with Kassidy 

injury-wise? 

Yes. There was one time I went to Chad's house to 

Amanda. I don't think he was there at this time, 
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2 

3 

4 

5 Q 

6 A 
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8 Q 

9 ~ 

10 

11 

12 Q 

13 

14 A 

15 

16 

17 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 

17 

and she -- I could instantly tell when I came in 

that she seemed different that day. I asked Amanda 

if she was sick or what was wrong, because she was 

acting very withdrawn. 

Is this Kassidy? 

Yes, Kassidy was acting very withdrawn. And I 

instantly noticed bruises on her face. 

Can you describe the bruising you saw? 

Yes. She had -- she had marks on her face that 

looked like someone had grabbed her. And then she 

also had a bruise on her forehead. 

You touched your face just then. Can you tell us 

in words where you saw the bruising? 

I'm sorry. She had two bruises on one side of her 

face as large as fingerprints, and the other side 

was -- looked like a thumb print on the other side 

of her face. 

What part of the face? 

Her cheeks. I'm sorry. 

Can you tell us what color this bruising was? 

Yeah, they were purple or dark purple. 

What about the bruising on the forehead? 

The bruising on her forehead was larger, but it 

wasn't -- it didn't seem as recent. It was more 



1 

2 Q 

3 

4 ~ 

5 Q 

6 

7 ~ 

8 

9 

10 Q 

11 A 

12 

13 

14 

15 

16 

17 

18 

19 

20 Q 

21 

22 ~ 

23 

24 Q 

faded in color. 

Did that have any kind of pattern that you could 

determine? 

No. 

18 

But the other bruising near the cheek, why do you 

say it looked like a hand mark? 

It looked like -- because it looked like two 

fingers on the front. 

grabbed her face. 

It looked like someone had 

Did you ask Amanda about the bruising? 

Yes, I definitely did. We left the house with 

Kassidy, and we had an argument about it in the 

car. And I asked her what had happened. She told 

me the forehead was that when Chad had had Kassidy 

on his shoulders he was walking down the stairs and 

Kassidy had hit her head on the wall coming down 

the stairs. She wouldn't explain to me what the 

grab marks were. 

for that. 

She didn't give me an explanation 

Did you ever receive any other explanations from 

Amanda about bruising? 

She did give me the story of Kassidy falling off 

the trampoline. And I think that's it. 

Let me ask you the time you just described where 
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2 ~ 

3 

4 Q 

5 

6 ~ 

7 

8 Q 

9 ~ 

10 Q 

11 A 

12 Q 

13 

14 A 

15 Q 

16 ~ 

17 Q 

18 ~ 

19 Q 

20 ~ 

21 

22 Q 

23 

24 ~ 

19 

you saw bruising on Kassidy's face. When was that? 

I left at the end of September to Texas. 

that it was earlier in September. 

I believe 

How sure are you whether it was before or after you 

went to Texas? 

Well, I'm sure it's before, because I saw it. I 

couldn't have saw it when I was in Texas. 

So you went to Texas in September of 2000? 

Yes, sir. 

Did you end up coming back up to New England? 

I came back for Kassidy's funeral. 

What happened -- what happened with Amanda after 

Kassidy's funeral? 

When I saw Amanda -- after the funeral or before? 

After. 

Amanda moved in with me after the funeral. 

In Texas? 

In Texas, yes, sir. 

How long was she with you in Texas? 

She was with me two different occasions, maybe a 

month or so on both occasions. 

Okay. The first one would have been after the 

funeral? 

She came with me, yeah, the day after the funeral, 



1 

2 Q 

3 

4 

5 

6 

7 

the first time. 

And when did -- roughly, do you know when she 

returned to Texas? 

She returned around December, Christmas time. 

And where did she go after that, do you know? 

I forget who she stayed with that time. 

THE COURT: I'm sorry, ma'am, I didn't hear your 

8 last answer. 

20 

9 THE WITNESS: Oh, I forgot who she stayed with that 

10 time. 

11 THE COURT: Okay. 

12 [By Mr. Brown]: 

13 Q 

14 

15 

16 

17 

18 

So she stayed with you a total of two times? 

Yes, sir. 

And both approximately a month, you thought? 

Yeah, I think so. 

MR. BROWN: That's all. Thank you, very much. 

THE COURT: Okay. Mr. Cronheim. 

19 A CROSS-EXAMINATION [By Mr. Cronheim]: 

20 Q Cathy, just so we're clear, you don't have any 

21 information as to - - direct information as to 

22 happened on November 9th of 2000, do you? 

23 Oh, no, sir. 

what 

24 Q And you have no inclination as to what happened on 



1 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

11 

12 A 

13 Q 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 

22 

23 ~ 

24 Q 

November 8th of 2000? 

No. 

You saw Amanda and Kassidy regularly during the 

summer and into the fall of 2000, correct? 

Yes, sir. 

And there's one time that you saw Kassidy with 

injuries, correct? 

Yes. 

And you noted that, I think, ln your grand-jury 

testimony, that you noted the bruising that you 

testified to, correct? 

Yes. 

21 

And you testified in front of the grand jury in New 

Hampshire in August of 2001, did you not? 

Yes. 

And you covered some of these same issues, did you 

not? 

Yes. 

And so -- and at that time you indicated that 

and I'm not sure that you mentioned it today, there 

was, also, from a friend's house, I think, Crystal 

Martin, an injury from a curling iron? 

Yes, sir. 

Okay. And that occurred at Crystal Martin's house? 



1 ~ 

2 Q 

3 

4 

5 A 
6 Q 

7 

8 ~ 

9 Q 

10 

11 ~ 

12 Q 

13 

14 

15 

16 

17 ~ 

18 Q 

19 

20 

21 ~ 

22 Q 

23 

24 ~ 

22 

Yes, as far as I know. 

I just want to be sure that if I'm asking you about 

injuries to Kassidy, we're talking about everything 

that you've observed. 

Okay. 

Okay. And that includes for the full-time through 

the summer into the fall of 2000, correct? 

Correct. 

Okay. Now, you mentioned that you also got to 

observe Kassidy during that timeframe, correct? 

Yes. 

And there were no concerns, never mentioned 

anything about a fracture of an arm, a fracture of 

the leg, anything like that, fracture of the hand, 

nothing that you'd seen, discussed, observed, 

correct? 

Right. Correct. 

Now, you did say that you saw that Amanda was 

different in the relationship with Gabe and 

different in the relationship with Chad? 

Yes. 

She did remarkable things, like trying to cook with 

Chad, is that correct? 

Yes. 



1 Q 

2 

3 IA 

4 Q 

5 

6 IA 

7 Q 

8 

9 A 

10 Q 

11 

12 

13 A 

14 Q 

15 

16 ~ 

17 Q 

18 IA 

19 Q 

20 

21 ~ 

22 Q 

23 

24 IA 

23 

She did things like trying to keep the house clean, 

correct? 

Yes. 

And those are things that -- and she was not 

working at the time, correct? 

Correct. 

So those are things that might be part of many 

typical relationships, correct? 

Yes. 

Okay. And you were seeing Amanda and Kassidy once 

a week or once every other week during this 

timeframe that you've narrated? 

Yes, sir. 

By the way, when you were down in Texas, you helped 

out Amanda, didn't you? 

I tried. 

Yup. You helped her financially a bit? 

Yes, sir. 

And you were doing that because you were her 

friend? 

Yes, sir. 

And under the circumstances, you were reaching out 

to somebody just on a human level? 

Yes, sir. 



1 Q 

2 

3 

4 

5 

6 

7 

8 Q 

9 

10 

11 

12 Q 

13 

14 

15 

16 

17 

18 

19 

20 A 

21 Q 

22 

23 

24 Q 

24 

Also, there was a time down in Texas when the issue 

of Amanda having a lawyer came up, right? 

Yes. 

You thought she should have a lawyer? 

Yes. 

And you talked with her about getting a lawyer? 

Yes. 

Okay. 

2000? 

And that was in November or December of 

I honestly don't remember when that conversation 

took place. 

But that was something you believed was appropriate 

under the circumstances, correct? 

Yes. 

And you talked to her about that, didn't you? 

Yes. 

MR. CRONHEIM: Thank you. 

THE COURT: 

MR. BROWN: 

Mr. Brown, anything further? 

Yes, your Honor. 

REDIRECT EXAMINATION [By Mr. Brown] 

Just to be certain on the timeframes here, 

you moved to Texas in September of 2000? 

The end of September. 

you 

And when was the next time you were back up in 

said 
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2 A 

3 Q 
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5 A 

6 Q 

7 

8 

9 ~ 
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11 

12 Q 
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14 IA 

15 Q 

16 

17 

18 

19 ~ 

20 

21 

25 

Maine? 

I believe her funeral was November 18th. 

So you weren't around for the month of October and 

early November? 

No, sir. 

The issue about Amanda getting a lawyer. Could 

that -- was that the first or the second time that 

she came down to stay with you? 

I don't remember if we had a conversation about the 

first time, but I know that it was an issue the 

second time. 

Now, would that have been some time this year, in 

2001? 

Yes. 

Now, you were asked about cooking and house 

cleaning, things that Amanda took up with the 

defendant. 

things? 

Was that typical for her to do those 

No, it was not. 

MR. CRONHEIM: Objection. 

THE COURT: Sustained. I'll ask the jury to 

22 disregard the answer to that last question. 

23 [By Mr. Brown]: 

24 Q Had you -- in her prior relationships, had you seen 



1 her cook? 

2 A No. 

3 

4 

MR. CRONHEIM: Again, I'm going to object. 

THE COURT: I think that the foundation has only 

5 been laid for one relationship. 

6 objection. 

So 1'11 sustain that 

7 [By Mr. Brown] 

8 Q 

9 

10 fA 

11 Q 

12 fA 

13 Q 

14 fA 

15 

16 

17 

You may 

Well, in the relationship with Gabe Snyder, how 

much did you see Amanda cook? 

Never. 

How much did you see her clean the house? 

Never. 

So that was new? 

Yes, sir. 

MR. BROWN: Thank you. 

THE COURT: Anything further, Mr. Cronheim? 

MR. CRONHEIM: Thank you. 

THE COURT: Okay. Thank you, very much, ma'am. 

step down. 

THE WITNESS: Thank you. 

26 

18 

19 

20 

21 

22 

23 

24 

MR. 

THE 

BROWN: 

COURT: 

Could I have a moment, your Honor --

Sure. 

MR. BROWN: -- just so I can see who's out there. 

THE COURT: Yup. 



1 MR. BROWN: State calls Sergeant William Magee. 

2 [Pause in proceedings] . 

3 THE COURT: Good morning, sir. Just remain 

4 standing and face Attorney Brown, and raise your right 

5 hand. 

6 
A WILLIAM F. MAGEE 

27 

7 was called as a witness, and having been first duly sworn 

8 on oath, was examined and testified as follows: 

9 THE COURT: Okay. Have a seat. 

10 THE WITNESS: Thank you, your Honor. 

11 DIRECT EXAMINATION [By Mr. Brown]: 

12 Q 

13 iA 

14 

15 

16 

17 

18 Q 

19 A 

20 Q 

21 

22 ~ 

23 

24 

Would you please introduce yourself to the jury? 

My name's William F. Magee. I'm employed by the 

New Hampshire Department of Safety, Division of 

State Police. I currently hold the rank of 

sergeant, and I'm currently assigned to the 

major-crime unit. 

Sergeant, can you spell your last name? 

My last name is spelled M-a-g-e-e. 

You are currently a sergeant. 

been with the state police? 

How long have you 

I've been with New Hampshire State Police for 

fifteen and a half years now. I had prior law 

enforcement with the Lincoln and Woodstock, New 
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10 

11 

12 Q 
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14 ~ 

15 

16 

17 

18 Q 

19 ~ 

20 Q 

21 ~ 

22 Q 

23 A 

24 
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Hampshire police departments, and I started my 

career, full-time career, in 1981. I also have two 

years of part-time experience, which began in 1979. 

Sergeant, can you tell us, you said you were in the 

major-crime unit of the state police. 

that? 

What is 

The major-crime unit is a unit within the State 

police, which is primarily responsible for 

investigating more serious crimes such as 

robberies, bank robberies, homicide investigations 

and serious assaults. 

Do you have a particular specialty within the 

major-crime unit? 

I'm assigned -- I oversee the operation of the 

crime-scene unit, which is primarily responsible 

for processing crime scenes for any type of 

evidence and documentation. 

How long have you been in the crime-scene unit? 

For approximately eight years. 

Are you the lead of that unit? 

Yes, I am. 

What does it mean to process a crime scene? 

Processing a crime scene is to gather and document 

any type of physical evidence that may be located 
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11 Q 
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16 
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20 Q 

21 A 

22 

23 

24 
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within a scene. It basically involves the 

photography of a scene; a video of a scene; a 

diagram; a written overview, which is basically a 

written description of a scene with any type of 

evidence that may be included in there. Diagrams 

may also include articles of evidence, furnishings, 

and things to that effect. 

In your police career, how many crime scenes have 

you processed? Can you count? 

I'd say probably well over several hundred. 

How many of those involve suspicious death or 

homicides? 

To put a number on it, I think on the average 

statistics, we cover 20 to 24 homicides a year, 

suspicious death scenes. So over a period of eight 

years, I place it probably safely at 150, 160. 

Now, sergeant, did you participate in the 

investigation into Kassidy Bortner's death? 

Yes, I did. 

When did you become involved? 

On the evening of Sunday -- November 9th at 

approximately -- I believe it was sometime around 

10:00 in the evening I received a call from the 

major-crimes unit commander, Lieutenant Russell 
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Conte, who informed me of a suspicious death 

investigation that was commencing in the State of 

Maine. And that's how I received notification of 

it. 

Where did you go after you were notified? 

Initially, I did not respond, but I was assigned to 

lead the crime-scene investigation at the residence 

of Chad Evans, in Rochester. I was informed at 

that time that that would not commence until the 

following morning, on the 10th, and I was to 

coordinate with other unit members at the Rochester 

Police Department on that morning. 

To your knowledge, what was -- even though you 

didn't begin searching that house until the 10th, 

what was done in relation to the Evans' home on 

the 9th? 

I was informed at that time that there were several 

Rochester police officers present at the residence 

of Mr. Evans, and that it was being secured and 

under control, and no one was allowed to enter that 

residence. 

As of the evening of the 9th? 

That's correct. 

In addition to yourself, sergeant, who else 
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participated in the search of the Evans home? 

That would have been myself, Sergeant Susan Forey 

of the New Hampshire State Police major-crime unit, 

Trooper First Class Robert Estabrook, of State 

Police Major Crime, and we were assisted by Trooper 

Jeff Linscott of the Maine State Police. 

Can you describe this residence? 

The residence in question is on -- I believe it's 

the Milton Road in Rochester. It's set back 

approximately probably 50-plus feet from the main 

portion of the roadway, the side of the roadway. 

It's a two-story wood structure, has a paved 

driveway to -- as you're looking at the front of 

the house, paved driveway to the right side of the 

residence. Further beyond the right side of the 

driveway, there's a detached, looked like a two-car 

garage, as I recall. The residence itself, as I 

indicated, it's two stories. The interior consists 

of first floor, a kitchen area as you enter the 

side entryway, kitchen, bathroom, living room, 

dining room, and a small den area, office area. 

Second floor consisted of, as you proceed up the 

stairs to the right at the top of the stairs 

there's a hallway. To the right would lead to the 



32 

1 master bedroom. At the top of the stairs, directly 

2 at the top of the stairs would be a bathroom. 

3 Proceeding left down the hallway from the stairway 

4 would be two bedrooms. 

5 [Pause in proceedings - counsel conferring]. 

MR. SISTI: Your Honor, the prosecutor showed me 6 

7 68, for identification. We have no objection to it going 

8 in. 

9 THE COURT: Okay. It's marked as a full exhibit 

10 then. 

11 A [State's Exhibit No. 68, diagram of Evans home, received 

12 in evidence] . 

13 [By Mr. Brown] 

14 

15 

16 

Q Sergeant, can you step down and take a look at this 

diagram. 

THE COURT: Sure, can you do that? Thank you. 

17 Attorney Brown, do you want to mark it as a full exhibit 

18 now, or are you going to have the sergeant draw ---

19 

20 

MR. BROWN: 

THE COURT: 

Mayas well do it now. 

Okay. 

Thanks. 

21 [By Mr. Brown]: 

22 Q 

23 

24 iA 

This is State's 68. 

depicted? 

Do you recognize what's 

Yes, I do. This depicts a diagram of the second 
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floor of the Chad Evans' residence. Stairway being 

here. These stairways leading down to the first 

floor, obviously, coming up the top of the stairs 

to the right, master-bedroom area. This was being 

utilized as a closet area over in here. And at the 

top of the stairs is the bathroom, main bathroom on 

the second floor, and two bedrooms at the north end 

of the residence. 

Can you indicate where the doors are to those two 

bedrooms down the hall? 

Okay. As you come up the stairs to the left, 

there's a doorway here, and there's a doorway here 

leading to the second bedroom. And there's a 

master-bedroom doorway there to the right. 

Is some of the furniture brought into this diagram? 

Yes, it is. 

Can you explain some of it? 

Certainly. This here would depict a bed here. And 

I'll point out all the beds. There's a bed here 

and a bed here. There's obviously a chair, another 

chair over in here, and a chair here. And these 

would depict either dresser or some sort of shelf 

within the home. 

Thank you. I may ask you to refer to that later 
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on, but resume your seat. Thanks. What is your --

your methodology in going to a scene? 

It varies from scene to scene, but, primarily, it 

would consist of -- one of the initial stages that 

would be conducted upon arrival to a crime scene, 

the officer in charge of the crime scene and 

technicians, evidence technicians, would look for 

any type of trace evidence, such as hairs, fibers, 

footwear impressions, things -- things to that 

effect. The next that we do, once the residence 

was cleared and nothing to that sort of evidence 

was located, from there it would be videoed and 

photographed. At the same time someone would 

commence with preparing a crime-scene diagram, and 

someone would also commence with preparing a 

written overview. 

What is an overview? 

An overview is just a narrative of what's found 

within the residence. 

What were your particular duties at this scene? 

On this scene, I served as the officer in charge 

for the processing of the scene, itself. I 

photographed the scene, and I also served in the 

capacity of evidence technician. 



1 Q 

2 A 

3 Q 

4 A 

5 

6 

7 Q 

8 

Evidence technician? 

That's correct. 

What does that mean? 

35 

An evidence technician is responsible for securing, 

collecting, and packaging evidence that's recovered 

from the scene, itself. 

All right, I'm going to now talk about evidence you 

found in the home, starting with the upstairs 

9 bedrooms. 

10 [Pause in proceedings - counsel conferring]. 

11 MR. SISTI: Your Honor, we're not going to have any 

12 objection to any of these being submitted. 

13 THE COURT: Okay. Let's mark them as full 

14 exhibits. 

15 A [State's Exhibit No. 35, photograph of Evans' home, 

16 received in evidence] . 

17 A [State's Exhibit No. 36, photograph of Evans' home, 

18 received in evidence] . 

19 A [State's Exhibit No. 38, photograph of master bedroom in 

20 the Evans' home, received in evidence] . 

21 A [State's Exhibit No. 39, photograph of master bedroom in 

22 the Evans' home, received in evidence] . 

23 [By Mr. Brown]: 

24 Q Sir, I'm going to show you a series of photographs, 



1 

2 

3 

4 A 

5 

6 

7 

8 

9 

10 

11 

12 Q 

13 

14 A 

15 Q 

16 

17 

18 

19 A 

20 Q 
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beginning with photographs 38 and 39. Showing you 

38 and 39, can you tell us what those photographs 

show? 

This photograph here depicts the bedroom on the 

second floor, which would be looking at this 

particular diagram, the top-left bedroom as 

depicted in the diagram. And it basically shows 

the location of the bed and the linens on the bed, 

as well. And the next photograph depicts basically 

the same thing, but towards the back corner of the 

bedroom towards a small closet area over in here. 

Could you step off the stand and just show the jury 

those photos? 

[Witness complies] 

Thank you. I'm going to hold off on those other 

two for now. The photos you just showed us, was 

anything disturbed at the point that you took those 

photos? 

No, sir, nothing was disturbed. 

Okay. I'm going to ask you about evidence now. 

21 [Pause in proceedings] . 

22 

23 

MR. SISTI: 

THE COURT: 

24 exhibit. 

This is without objection, judge. 

Okay. It may be marked as a full 
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1 [By Mr. Brown]: 

2 Q 

3 

4 

5 ~ 

6 Q 

7 f-

8 

9 

10 

11 

12 

13 

14 Q 

15 

16 f\ 

17 

18 

19 Q 

20 A 

I think the best way to do this -- you're more 

experienced then me. 

exhibit. 

If you could open up that 

[Witness complies] . 

Could you tell us what comprises Exhibit 16? 

Exhibit 16, this would be an article of evidence 

that I collected from the Evans' residence. And on 

this particular bag, my markings are on there that 

indicates my specific evidence number of WFM, which 

would be my initials, and lOA. And this happens to 

be two balls, and these were located within the 

northeast bedroom underneath the bed. 

Let me go over the diagram. When you say northeast 

bedroom, are we talking about the one that's 

That's correct. That would be the northeast 

bedroom. And these were located -- one is a hard 

ball, and the other one is a whiffle-type ball. 

Under the bed? 

That's correct. 

21 [Pause in proceedings - counsel conferring]. 

22 MR. SISTI: You're Honor, we're going to be able to 

23 ~ove through this pretty quick. We don't have any 

24 objection to any of these balls coming in, as long as the 



1 State just announces the number so we can keep track of 

2 them l that/s all. 

THE COURT: 

MR. SISTI: 

38 

3 

4 

5 

6 

7 

8 

9 

THE COURT: 

Okay. 

Thank you. 

All right. Why don't we make Exhibit 

16 a full exhibit, first. Hand that to the reporter. I 

think it's only marked for ID at this time. Thank you. 

A [State/s Exhibit No. 16, 2 balls l received in evidence] 

MR. BROWN: Next, is State's 15, which is now a 

10 full exhibit. 

THE COURT: Okay. 11 

12 A [State's Exhibit No. 15, whiffle ball, received in 

13 evidence] 

14 THE WITNESS: This has my markings on it. It has 

15 ~ew Hampshire State Police case number on it, and my 

16 exhibit number l WFM 6. And that article of evidence 

17 happens to be a whiffle ball. 

18 evidence tag on itl as well. 

It also has a state police 

And this particular whiffle 

19 ball was located in the northeast bedroom on the bookcase 

20 or shelves within the bedroom. 

21 [Pause in proceedings] . 

22 MR. BROWN: Next l is State/s 11. Now, a full ID. 

23 11m sorry a full exhibit. 

24 THE COURT: Okay. May be marked as a full exhibit. 
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1 
A [State's Exhibit No. II, baseball, received in 

2 evidence]. 

3 THE WITNESS: This article -- article evidence, 

4 again, it has my markings, indicates the exhibit number of 

5 WFM 25, and it is marked as a baseball. And this 

6 particular ball was found within the northeast bedroom on 

7 the left of the center shelves. 

8 baseball. 

And it is a hardball, 

MR. BROWN: Next is State's 12. 

THE COURT: Mark that as a full exhibit. 

9 

10 

11 A [State's Exhibit No. 12, baseball, received in 

12 evidence]. 

13 THE WITNESS: This article of evidence collected, 

14 it's marked with my identification mark on it, WFM 7, and 

15 it is marked as a baseball in this packaging. And there's 

16 markings on it, my markings, Exhibit WFM 7, which 

17 indicates that this particular article of evidence came 

18 from the northeast bedroom on the lower bookcase and 

19 shelf. 

20 MR. BROWN: Next is State's 14. 

21 THE COURT: That may be marked as a full exhibit. 

22 A [State's Exhibit No. 14, green Wilson ball, received in 

23 evidence] . 

24 THE WITNESS: And this is an article of evidence 
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1 

2 

collected from the Evans' residence. It's marked with 

Exhibit No. WFM 26a. And this is a green Wilson ball, and 

3 it was taken from the northeast bedroom. 

4 [By Mr. Brown]: 

5 Q 

6 IA 

7 

8 Q 

9 

10 IA 

11 

12 

13 

14 

Q 

A 

Can you hold that ball up? 

Oh, I'm sorry. And it's -- it's a fairly firm 

ball, and relatively heavy. 

Where in that upper left bedroom was that ball 

located? 

Again, there's it indicates here northeast 

bedroom under the bed. 

Next, is State's 6. 

THE COURT: That may be marked as a full exhibit. 

[State's Exhibit No.6, miscellaneous balls & bats, 

15 received in evidence] 

16 [By Mr. Brown]: 

17 Q 

18 IA 

19 

20 

21 

22 

23 

24 

Q 

~ 

Can you tell us what's in State's No.6. 

And this is my exhibit number WFM 26, indicates on 

the packaging that it consists of balls and bats. 

And, again, there's numerous balls within there, 

Whiffle, plastic balls, and all shapes, sizes. And 

a fairly soft plastic ball. And two small bats. 

Are those wooden bats? 

Yes, they are. And, again, these articles of 
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2 

3 Q 

4 

5 

6 

7 ~ 

8 

9 

10 

11 

12 

13 

14 

15 Q 

16 

17 A 

18 

19 

20 

21 

22 

23 Q 

24 
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evidence were located within the northeast bedroom 

under the bed. 

Sergeant, I'm now going to show you a couple of 

photographs that have been made full exhibits, 

starting with No. 35. 

photograph shows? 

Can you tell us what that 

This has the identification marker in it that 

shows -- basically, the photograph depicts a 

whiffle ball in the background here. The tent 

marker's placed in there for identification 

purposes so we can later retrieve that, and it 

usually coincides with the exhibit number, as well. 

So that tent marker would indicate it's Exhibit WFM 

6. 

And here is State's 36, another photograph. 

does that show? 

What 

Again, this -- this also depicts in the lower shelf 

there, the exhibit number WFM 7, and it depicts a 

baseball between a small bucket and the tent 

marker, itself. And both these photographs are 

photographs taken within the northeast bedroom of 

the Evans' residence on the second floor. 

And you've already identified those, the whiffle 

ball and the baseball, correct? 



1 ~ 

2 Q 

3 

4 ~ 

5 Q 

6 

7 ~ 

8 

9 Q 

10 

11 ~ 

12 Q 

13 

14 

15 ~ 

16 Q 

17 

18 ~ 

19 Q 

20 

21 

22 ~ 

23 

24 
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That's correct. 

Just so that everyone can see, maybe you can step 

down, briefly, and show it. 

[Witness complies]. 

Are those are the balls and bats that you found in 

the northeast bedroom? 

I believe we found other things such as footballs 

and stuffed footballs in there, as well. 

Did you seize every sort of ball that was ln that 

house? 

We attempted to, yes. 

But as far as round balls, whiffle ball, 

baseball-type balls, did you seize everyone that 

you found? 

Yes, we did. 

All right. So that completed your search of the --

that bedroom, correct? 

That's correct. 

I now want to ask you about the next door bedroom. 

Now, just so we're clear, is that the one on the 

left as you're going down the hall? 

As you come to the top of the stairs, you would 

bear to the left and take an immediate left, which 

would lead into that bedroom. And I've been 
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I referring to that as the northwest bedroom. 

2 [Pause in proceedings - counsel conferring]. 

MR. SISTI: Your Honor, we've just been shown 31 3 

4 and 37; they're just for ID right now. We have no 

5 objection to those being full exhibits. 

6 

7 A 

THE COURT: Okay. We'll make it a full exhibit. 

[State's Exhibit No. 31, photograph of Evans' residence, 

8 received in evidence] . 

9 A [State's Exhibit No. 37, photograph of Evans' residence, 

10 received in evidence] 

11 [By Mr. Brown]: 

12 

13 

14 

Q 

15 ~ 

16 

17 

18 

19 

20 

21 Q 

22 

23 A 

24 Q 

Sergeant, now, I'm going to show you photographs 

for State's Exhibit Nos. 31 and 37. 

show? 

What do those 

Both these photographs are of the second floor 

northwest bedroom, and, within the photographs, it 

depicts numerous locations of miscellaneous balls. 

Also, in there, you'll see yellow tent markers 

which indicates a certain article of evidence that 

was collected within there. 

Can you step down and show the jury those 

photographs, please? 

[Witness complies]. 

While you're on your feet, maybe you could explain 



1 

2 

3 ~ 

4 

5 

6 

7 

8 

9 

10 Q 

44 

using the diagram the layout of that bedroom before 

we start looking at exhibits. 

Certainly. The stairway here, top of the stairway 

take a left, first door on the left would be this 

northwest bedroom. As you come inside the door 

I there's -- there's a dresser here, a seat. 

believe this depicts, as looking in the 

photographs, it depicts the pillow lying here on 

the floor, the location of the bed and shelving. 

Thank you. 

11 [Pause in proceedings - counsel conferring]. 

MR. BROWN: State's 18. 

THE COURT: Without objection, Mr. Sisti? 

12 

13 

14 MR. SISTI: That would be without objection, your 

15 Honor. 

16 THE COURT: All right. May be marked as a full 

17 exhibit. 

18 
A [State's Exhibit No. 18, whiffle ball, received in 

19 evidence]. 

20 [By Mr. Brown] 

21 Q 

22 f'. 

23 

24 

Take a look at that, sergeant. 

And this is an article of evidence collected. 

was located within the north bed -- northwest 

bedroom, and it's a whiffle ball. 

It 
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That differs from some of the balls we've seen 1 Q 

2 before. It means it doesn't have any holes in it 

3 

4 ~ 

5 

6 Q 

7 

8 ~ 

9 

10 Q 

11 ~ 

12 

13 

14 

15 

or anything? 

No, it does not. 

It's hollow. 

No, it's a solid ball. 

Do you know where you located that in the 

residence? 

Plastic. 

This would have been located under the dresser, 

which would be just inside the doorway. 

To the right of the door? 

To the left. If you were to proceed into that 

bedroom, you'd come right to that dresser. 

MR. BROWN: State's 17. 

THE COURT: That may be marked as a full exhibit? 

MR. SISTI: Yeah. No objection to full exhibit, 

16 ~our Honor. 

THE COURT: Okay. 17 

18 A [State's Exhibit No. 17, baseball, received in 

19 evidence]. 

20 THE WITNESS: This article of evidence from the 

21 ~ackaging reflects my exhibit number, WFM II, indicates 

22 it's baseball. And WFM 11, would have been collected on 

23 the northwest bedroom floor. And, again, it's a baseball. 

24 It's a hardball. Well, spongy hardball. 



1 

2 

3 

MR. BROWN: State's 13. 

MR. SISTI: And that's without objection, judge. 

THE COURT: Okay. It may be marked as a full 

4 exhibit. 

5 
A [State's Exhibit No. 13, whiffle ball, received in 

6 evidence]. 

7 MR. SISTI: Your Honor, may we approach for just 

8 one second? 

9 THE COURT: Sure. 

10 [The following is a discussion at the bench] . 
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11 MR. SISTI: I don't know, maybe you guys will agree 

12 with me, but this may be one of the times that the Court 

13 can tell the jury they don't even have to take notes, 

14 they're going to get a list of the exhibits. But they're 

15 all throwing a lot down there. But, I mean, you may want 

16 to tell them, they're literally going to get a list of 

17 these exhibits going back there. 

18 MR. BROWN: The only thing is that he's -- he's 

19 describing locations. 

20 

21 

THE COURT: And sorting them. 

MR. SISTI: Oh, well, that's all right. But, I 

22 mean, they don't have to worry about the numbers or 

23 anything. 

24 THE COURT: Yeah. 



I 

2 

3 

MR. SISTI: 

MR. BROWN: 

THE COURT: 

They're going by like that. 

We don't mind either way. 

Okay. I think I'll just I mean, 

4 it's not like this demeanor of this witness right now. 
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5 MR. SISTI: Oh, no. I'm just saying that they may 

6 want to know that they're going to have an aid back there 

7 though. 

8 THE COURT: Okay. 

9 [End bench conference] . 

10 THE COURT: Just to let you know, ladies and 

11 gentlemen, you will have the exhibits that will go back 

12 into the deliberation room with you, and you'll have a 

13 list of exhibits with the exhibit numbers. That list may 

14 not, however, contain the location of where each item was. 

15 So that information may help you in deciding what notes to 

16 take of this particular witness. 

17 [By Mr. Brown]: 

18 Q 

19 ~ 

20 

21 

22 

23 

24 

Sergeant, I'm handing you State's 13. 

This has an exhibit number, WFM 15. WFM 15 is a 

whiffle ball, and it was located on the northwest 

bedroom floor. And standard -- typical whiffle 

ball, has holes in the top. It's plastic. 

MR. BROWN: Next, is State's 10. 

THE COURT: Okay. It may be marked as a full 
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1 exhibit. 

2 A [State's Exhibit No. 10, inflatable ball & whiffle ball, 

3 received in evidence] . 

4 THE WITNESS: This has markings of Exhibit No. WFM 

5 19. It indicates that it is two balls. WFM 19 would have 

6 been located in the northwest bedroom on the floor. And 

7 the first one's a plastic whiffle ball, and an inflatable 

8 ball. 

9 

10 

11 

MR. BROWN: 

MR. SISTI: 

THE COURT: 

Next, is State's 9. 

That's without objection, your Honor. 

Okay. It may be marked as a full 

12 exhibit. 

13 A [State's Exhibit No.9, plastic balls, received in 

14 evidence]. 

15 [By Mr. Brown] 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 

Handing you State's 9. 

that bag? 

Can you tell us what's in 

And this is -- would be Exhibit No. WFM 16 and 

indicates on the package three balls. And that 

would have been located in the northwest bedroom on 

the floor in the vicinity of the entry door. 

Again, the first ball is a whiffle ball. The 

second is a plastic hollow, about the size of a 

softball. And the third one would be a small size 



1 

2 

3 

4 A 

basket-type ball. 

MR. BROWN: Okay. Next is State's 8. 

THE COURT: It may be marked as a full exhibit. 

[State's Exhibit No.8, whiffle ball & tennis ball, 

5 received in evidence] . 

6 THE WITNESS: That has an evidence number of WMF 

7 number 17. Indicates there's two balls. WFM number 17 
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8 was located in the northwest bedroom on the floor at the 

9 foot of the bed. And the ball is of a multi-colored 

10 tennis-type ball. And, again, a whiffle -- whiffle ball 

11 about the size of a softball. 

12 [By Mr. Brown]: 

13 Q 

14 ~ 

And where in the bedroom were those located? 

Those were located at the foot of the bed in the 

15 northwest bedroom on the floor. 

16 [Pause in proceedings - counsel conferring] 

17 MR. SISTI: Your Honor, we're not going to have a 

18 problem with this, either. It hasn't been marked, yet. 

19 THE COURT: Okay. We'll mark that as a full 

20 exhibit in the next number for the State. 

21 just tell us the number, Brenda. 

If you could 

22 

23 

24 
A 

THE MONITOR: Seventy-one. 

THE COURT: Okay, State's Exhibit 71. 

[State's Exhibit No. 71, bat, received in evidence] 
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1 [By Mr. Brown]: 

2 

3 

Q 

4 A 

5 

6 

7 

8 

9 

Q 

10 iA 

Sergeant, I'm handing you State's 71. 

open that up and tell us what it is? 

Would you 

This is Exhibit No. WFM 14. It's a brown plastic, 

hard-plastic bat. And this article evidence would 

have been located in the northwest bedroom on the 

floor under the dresser. 

Can you tell us more about that bat? 

what's its composition? 

I mean, 

It has a label Fisher Price, and it's a very hard 

plastic. Really doesn't crush that easily. 11 

12 

13 

Q Sergeant I want to show you some more photographs 

from that bedroom, and then have you come down and 

14 explain a little bit more about where everything 

15 was found. 

16 [Pause in proceedings - counsel conferring]. 

17 MR. SISTI: We've just been shown 32, 33 and 34, 

18 marked for identification, and we have no objection to 

19 them being entered. 

20 THE COURT: Okay. They may be marked as full 

21 exhibits. 

22 [State's Exhibit No. 32, photograph of Evans' home, 

23 received in evidence] . 

24 
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1 
A [State's Exhibit No. 33, photograph of Evans' home, 

2 received in evidence] . 

3 
A [State's Exhibit No. 34, photograph of Evans' home, 

4 received in evidence] 

5 [By Mr. Brown]: 

6 Q 

7 

8 ~ 

9 

10 

11 

12 

13 

14 

15 Q 

16 

17 

18 ~ 

19 

20 

21 

22 

23 

24 

Sergeant, take a look at State's 32, 33, and 34, 

and tell us what those photos depict. 

These three photographs depict articles of evidence 

retrieved out of the northwest bedroom on the 

second floor of the Evans' residence. And if you 

look closely at the photographs, you can see 

numerous balls in there with the tent markers, 

again, and that coincides with the state police 

assigned exhibit number. 

Okay. Just point. 

little bit closer. 

things were found. 

I'm going to move the diagram a 

Maybe you could explain where 

These particular balls here with identification 

marker of 16, found in the northwest bedroom, and 

this is the rocking horse in here. So these 

articles of evidence were located right in this 

general area here. Number 17 is the other end of 

the rocking horse over in this area. Two whiffle 

balls and a tennis-type ball. And, again, in here 
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2 

3 

4 

5 Q 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q 

22 

23 

24 
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we see the other end of the rocking horse here, 

Exhibit Nos. 19, 20, and 18, and they were found in 

this general area over in here. In this general 

area. 

Why don't you use these other photos and explain. 

Okay. And this diagram depicts basically the same 

thing, certain articles of evidence. The baseball 

bat you just saw with identification mark WFM 14, 

that was found in this area right over in here. 

You can see it protruding out from underneath the 

dresser. Over in here, another article of 

evidence, 15. It looks like a larger size scaled 

whiffle ball, which was over in the corner of the 

dresser. The next few articles of evidence 

depicted in this photograph is articles 11 and 12, 

WFM 11, and WFM 12, and that is found over in this 

area, this being the pillow here that you see 

depicted in this photograph, and there was a ball 

found over in here, and another over in this area 

over in here. 

Thank you. Okay. Are those all the balls and bats 

you found upstairs? 

No, it is not. We found other balls, basketballs, 

footballs, things of that -- some hard, some soft. 



1 

2 

3 Q 

4 A 

5 Q 

6 

7 ~ 

8 

9 

10 

11 

12 

53 

But I believe that to be the whiffle balls and the 

hard balls. 

All things related to the baseball or softball? 

That's correct. 

Okay. Did you search the main floor of the house, 

as well? 

Yes, the main floor of the first floor of the 

residence was searched, as well. 

just as it was the second floor. 

It was processed 

MR. BROWN: State's 7. 

MR. SISTI: It's without objection, judge. 

THE COURT: Okay. It may be marked as a full 

13 exhibit. 

14 A [State's Exhibit No.7, plastic bat, received in 

15 evidence]. 

16 [By Mr. Brown] 

17 Q 

18 iA 

19 

20 

21 

22 

23 

24 

Showing you now State's 7. 

This is marked with the exhibit number WFM 29, and 

this would have been found on the first floor of 

the residence, basically, at the base of the stairs 

along the outside wall near the front-entry door. 

And it's a plastic bat. And this particular bat 

was found tucked between the wall and numerous 

boxes stacked along the side of the wall. It was 
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1 tucked in behind this. 

2 [Pause in proceedings - counsel conferring]. 

3 MR. SISTI: I've just been shown No. 42. It's a 

4 photograph, and it's without objection. 

5 THE COURT: Okay. It may be marked as a full 

6 exhibit. 

7 A [State's Exhibit No. 42, photograph of Evans' residence, 

8 received in evidence] 

9 [By Mr. Brown]: 

10 Q 

11 

12 ~ 

13 

14 

15 

16 

17 Q 

18 ~ 

19 

20 

21 

22 

23 

24 ~ 

I have here State's 42. Can you tell us what's 

depicted in that photograph? 

Evidence number WFM 29, and depicted within the 

photograph is the very end of the orange baseball 

bat, which you just saw. And, again, the outside 

wall, front wall of the residence, large box here, 

and it's tucked in behind that box. 

And, again, which room is that in? 

That is at the base of the stairs on the first 

floor. There's a small foyer, hallway which leads 

from the -- a bathroom in the southwest corner of 

the residence, and between there and the living 

room, located in the northwest corner of the first 

floor. 

You also searched the upstairs bathroom? 



1 ~ 

2 Q 

3 ~ 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 Q 

15 

16 

17 ~ 

18 Q 

19 

20 ~ 

21 Q 

22 

23 ~ 

24 Q 
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Yes, sir. 

Can you describe that bathroom? 

As I recall, as you walk in the door of the 

bathroom from the top of the landing, the door 

swing, it is a left-hand hinge as you look at the 

door. It would -- the door knob would be on the 

left-hand side, and it swings in towards the 

bathroom. As you proceed into the bathroom, the 

bathtub would be immediately on the left-hand side, 

and over behind the door would be the sink and the 

toilet area. And I believe straight ahead is 

they'd be a small window which overlooks the back 

yard. 

In your search of the house where you're seizing 

balls and bats, did you ever find in that house a 

long yellow whiffle ball bat? 

No, not that I recall. 

And did you -- to your knowledge, did you seize 

every bat in that house? 

Yes. 

In the course of the search, was the answering 

machine looked at? 

Yes, it was. 

And what was found in regards to the answering 
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2 A 

3 

4 

5 

6 

7 

8 

9 Q 

10 

11 ~ 

12 

13 

14 

15 

16 

17 

18 

56 

machine? 

There were numerous messages on there, the first 

message being a message from a member of DCYF, 

Department of Children and Youth Services. And 

that message indicated that the call was concerning 

the children, and asked for a return call. On that 

particular machine, it did not have a specific date 

and time of the call. 

How long how long did your search take on 

November lOth? 

Again, I have to refer to my report. Probably --

if I had to guess, probably eight to ten hours. 

The search commenced approximately on November lOth 

at 10:50 -- 10:50 in the morning, and we concluded 

at approximately 8:15 at night. 

MR. BROWN: 

THE COURT: 

MR. BROWN: 

May I have a moment, your Honor. 

Sure. 

Those are all my questions. Thank you, 

19 sergeant. 

20 THE COURT: Okay. Why don't we take the morning 

21 break at this time. We're going to take a 15-minute 

22 break. Ladies and gentlemen, again, don't discuss the 

23 case, yet. Do not decide the case until you've heard the 

24 benefit of all of the evidence. And we'll see you in 
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1 about 15 minutes. Thank you. 

2 THE BAILIFF: All rise, please. 

3 [Court recessed at 10:57:51 A.M.] 

4 [Court resumed at 11:16:49 A.M.]. 

5 

6 

7 

THE BAILIFF: You may be seated. 

THE COURT: Mr. Sisti? 

MR. SISTI: Thank you, your Honor. 

8 A CROSS-EXAMINATION [By Mr. Sisti]: 

9 Q 

10 

11 

12 

13 

14 

15 Q 

16 

17 

18 

19 

20 

21 Q 

22 

23 

24 

Sergeant, I want to ask you some questions, as well 

of the major-crime unit, and crime-scene 

investigation, and so forth. On November 9th, 

2000, you were assured that the residence at 191 

Milton Road was secured, correct? 

That's correct. Yes, sir. 

And it's important that that residence be secured, 

because if you're going to look for trace evidence 

of either a fatal injury or blood, or tissue, or 

hair or anything, you're going to want that 

residence secure? 

Yes, sir. 

And a good deal of what you folks do at major crime 

is to look for some of that small stuff, because 

some of that small stuff may mean big things later 

on? 
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It can, yes, sir. 

Okay. And was secured all the way until the time 

you entered the residence at or around 10:50 in the 

morning on the 10th of November, correct? 

That's correct. 

And when you entered the residence at 10:50 in the 

morning on the lOth of November 2000, you made sure 

not to disturb anything for the taking of a 

photographic record of what you saw, right? 

Well, the first thing I would have done when I 

entered the residence would be to look for any type 

of trace evidence, such as blood, things to that 

effect. 

Okay. So did you look through the entire house 

when you were looking for trace evidence? 

Yes, sir. 

And by the entire house, I'm including the 

basement, as well. 

We looked in the basement, that's correct. 

All right. Because to thoroughly search a crime 

scene, or an incident scene, one should search 

every room in the house, right? 

That's correct. 

So you made it a point to search not only the 
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basement, but the first floor and the second floor, 

correct? 

That's correct. 

And you were specifically looking for trace 

evidence, evidence of a fatal blow being struck, 

evidence of blood, evidence of tissue transfer, 

anything like that, right? 

That is correct. 

And in all fairness, you came up with absolutely 

nothing in regard to that? 

For trace evidence, that's correct. 

You found no blood, whatsoever, right? 

No, sir. 

You found no suspicious hair loss, or tissue 

human tissue, or anything like that, right? 

No, sir. 

Nothing, in fact, that was even worth transferring 

over to the state crime lab to determine whether 

there was any human blood, right? 

That's correct. 

So in terms of human fluids or suspicious bodily 

fluids being spent, and in terms of transfer 

evidence, you obtained absolutely nothing from 191 

Milton Road, in Rochester? 
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I saw no types of that evidence. 

Okay. And, again, types of that evidence could 

include things, for example, of like blood on, 

let's say, a napkin? You would have seized that, 

right? 

That's correct. 

I mean, if you walked into a scene where you knew 

that a dead child had been found, it would be 

that -- that, in and of itself, would be an 

important factor, right? 

That's correct. 

I mean, crime-scene analysis sometimes generally 

does start with finding the victim present there, 

correct? 

Usually it does, yes. 

And then what you do, once you see the victim at 

the crime scene, is you try to collect as 

meticulously and you try to record as specifically 

whether or not there is evidence of transfer of 

human blood, or tissue, or hair, right? 

Transfer evidence, blood spatter, things to that 

effect, that's correct. 

Right. 

Footwear impressions in blood. 
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If you knew, for example, that the deceased, prior 

to being found, let's say, on a porch had been left 

on, let's say, a bed, it would be important to look 

at that bed, right? 

That's correct. 

And if, upon looking at that bed, you saw a bloody 

napkin or a napkin with blood on it, that would be 

a significant find, right? 

Yes, it would. 

Especially, if it was reported to you that there 

was no bleeding of this particular individual when 

last seen, for instance, by a mother or her aunt, 

correct? 

That's correct. 

That would be something that would be worth 

gathering, worth analyzing, worth pursuing, 

correct? 

That's correct. 

Also, it would be important, and you folks in New 

Hampshire would not ignore, a suspicious stain, 

let's say, on a bed sheet where the child would 

have last been seen by the mother or the aunt, 

correct? 

That's correct. 
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Because sometimes that will indicate that a blow of 

some kind was struck at that location if you can 

find bodily fluids like blood, or saliva or 

something at that particular location, right? 

You're referring to bed sheets and bed linen? 

Right. 

As I recall, those articles were collected. 

Right. And you would want those -- again, we're 

going to -- you're not referring back to Maine, 

right, or are you referring ---

I'm referring to New Hampshire. 

Okay. So you took the stuff in New Hampshire, 

right? 

That's correct. 

And there was nothing found? 

No, sir, nothing visible. 

Right. I mean, you took Kassidy's sheets and 

blankets and all that stuff, right? 

Yes, sir. 

And there wasn't -- there wasn't one drop of blood 

on anything, right? 

I made a brief visual examination of that. I did 

not see anything. However, it was collected for 

closer examination within a better a controlled 
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Okay. I mean, have you -- have you come upon any 

report that would indicate that there was any 

analysis and positive result of human blood on any 

of the sheets that Kassidy Bortner would have been 

sleeping on at the 191 Milton Road residence? 

No blood, to the best of my knowledge, was found on 

any of that linen. 

And not only was there no blood found, but there 

was no suspicious bodily fluid of anyone found, 

right? 

No. 

And there was not even a stain that you could 

recognize as being a suspicious bodily fluid, 

right? 

Not that I saw. 

But it would be important, and, in fact, you did 

collect that bedroom for that type of analysis, 

right? 

Yes, sir, I did. 

But if you saw blood on it, that would be even more 

significant, wouldn't it? 

It depends on the circumstances. But, yeah, it 
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would draw my attention to it, and it certainly 

would be interesting ---

It would be interesting --

in how that got there. 

It sure would. And you would want it to be 
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thoroughly analyzed to the point where you could 

determine whether or not that particular stain was 

human blood, whether or not it was the same type as 

the victim, and, if possible, whether or not it had 

the same DNA characteristics, right? 

Most certainly. 

That would be an important thing to preserve? 

I think -- yes, I think it would be important. 

Especially to determine whether or not that child 

was bleeding on that bed prior to being found at a 

different location? 

I'm sorry, can you repeat that one? 

I'll cut it down. 

Okay. 

Especially to determine whether or not that child 

had been bleeding on that bed, you could come to 

that conclusion, right? 

That's correct. 

And that would be an important conclusion to be 
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able to draw, one way or the other, ln determining 

whether or not the child had absorbed an injury of 

some type at that location, right? 

Certainly. 

Let me ask you: Do you know whether or not there 

was a bloody napkin found in the bedroom of the 

Jeffe Marshall residence in Kittery, Maine, on or 

about November 9th, 2000? 

I am not aware of that, but, again, I processed a 

scene in Rochester, New Hampshire. I really have 

no knowledge of what was found in the State of 

Maine. 

Okay. So you guys haven't really exchanged all the 

information back and forth? 

I'm sure that would have been exchanged with the 

lead investigator, Sergeant White, but it was not 

exchanged with me. 

Okay. But, again, as somebody that's been working 

with major crimes now for what, seven and a half 

years ---

Myself, a little over eight years, yes. 

Seems like only yesterday. 

It does. 

that would be an important thing to know? 
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Not for me to know. It would be more important for 

the lead investigator to know. My -- my role would 

be to share information with the lead investigator 

that I found at the scene in Rochester here at the 

Evans' residence. 

Okay. And it would be -- again, I don't want to be 

repetitive, but that if there was blood on that 

sheet, that would be an important thing to give to 

the lead investigator, as well, right? 

Sure. 

It's certainly important to give to -- if it was In 

Maine, the Maine crime lab for their analysis, 

right? 

If I was serving in the capacity of lead 

investigator, I would want to know that. 

Okay. Now, let's talk a little bit more about 

these investigations. Would there be any reason in 

the world for the Maine State Police not to search 

the entire residence in Kittery, Maine, if they had 

the consent of the owner or renter of that 

residence? 

MR. BROWN: Objection. 

THE COURT: Basis? In one word. If not, come up 

24 to the bench. 
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1 MR. BROWN: It's speculation. He wasn't involved 

2 in that search. 

3 

4 

5 

6 please? 

THE COURT: 

MR. SISTI: 

THE WITNESS: 

Overruled. 

Thank you. 

Could you repeat the question, 

7 [By Mr. Sisti]: 

8 Q 

9 

10 

11 

12 

13 ~ 

14 Q 

15 ~ 

16 

17 

18 

19 Q 

20 

21 

22 

23 A 

24 

Certainly. I'll do my best. Would there be any 

reason in the world for an investigator, detective, 

not to search an entire residence, if that 

investigator or detective was given consent to do 

so? We're talking about a homicide scene or a 

That's correct. 

Okay. 

Well, I guess it would depend on the consent of 

search, and what the scope of that consent to 

search allowed, whether to search the entire 

residence, or just a portion of that residence. 

Assuming that there was no restriction on the 

consent, is there any reason why one would not, 

let's say, go into the basement of that particular 

residence? 

I do not know what the protocol of Maine State 

Police is. But if you're asking me whether I would 
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complete an entire search --

Yeah. 

Yes, we would. 

Okay. No question about that? 
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Under the circumstances, a homicide investigation, 

I would search the entire residence. 

Absolutely. Now, when you did go to the 191 Milton 

Road residence, you saw a lot of stuff, and I think 

generally part of your protocol, and I think you 

mentioned it, briefly, with the attorney general's 

office, was that you take photographs, and you take 

a look at evidence to see if it will later match up 

with things as the investigation develops? 

That's correct. 

Okay. One of the things that is typically done at 

these scenes that you thoroughly investigate, is to 

do kind of a trash inventory? 

Yes, sir. 

And, in fact, in this case, you did do a trash 

inventory, right? 

Yes, sir. 

Information had come to you by the time you were 

searching that Mr. Evans had claimed that the child 

had eaten half a banana the previous evening, 
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right? 

I do recall that, yes, sir. 

And you made a special effort to check that out, 

right? 

Yes, sir. 
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6 MR. SISTI: I'm going to show these photographs to 

7 the State, your Honor. 

8 

9 

THE COURT: 

MR. SISTI: 

Sure. 

Thank you. 

10 [Pause in proceedings - counsel conferring] 

11 

12 

MR. BROWN: 

THE COURT: 

No objection. 

Okay. They may be marked as 

13 defendant's exhibits. 

14 

15 A 

MR. SISTI: Thank you, your Honor. 

[Defendant's Exhibit No. E, photograph of trash from 

16 Evans' residence, received in evidence] . 

17 A [Defendant's Exhibit No. F, photograph of trash from 

18 Evans' residence, received in evidence] . 

19 [By Mr. Sisti]: 

20 Q 

21 

22 IA 

23 Q 

24 

I've got Defendant's E and F that have just been 

marked, and they're full exhibits. 

Okay. 

Can you just discuss what those are for the jury, 

and then I'll pass them around. 
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Certainly. These are photographs that were taken 

at the Evans' residence, and it depicts -- each 

photograph depicts a shot of what was in the 

garbage can. Over here, you can see the garbage 

can. This is the kitchen floor on the floor of the 

residence. Again, this is the overall trash, and 

the contents of the bag, it was laid out and 

photographed. And this happens to be a close-up of 

what was found in the trash, as well. And if you 

look in the center of the photograph you can see 

a -- a banana peel. 

Not only can you see a banana peel, but is there 

any banana left in that banana peel? 

Yes, there is. 

About half a banana? 

Yes, sir. 

Thank you. 

MR. SISTI: If I could publish these to the jury at 

19 this time, your Honor? 

20 

21 

22 top? 

23 

THE COURT: 

MR. SISTI: 

THE COURT: 

24 [By Mr. Sisti]: 

Yes, you may. 

Start one on the bottom, and one on the 

Sure. That's fine. 
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Now, also, you were looking for these balls for a 

reason, right? 

[No audible response] 

You'd gotten information that there was a report 

that the child had been struck by a ball, that is, 

Kassidy had been struck by a ball the previous 

evening? 

I wasn't given the timeframe, but the information 

was relayed to me that she was possibly struck with 

a ball, yes, sir. 

Okay. Did you get a description of what that ball 

would have been? 

I don't recall. 

Well, let me ask you: Was it a description that 

went -- did you get the information because of a 

statement that Chad Evans would have been giving to 

the Maine State Police? 

Again, this is information that would have been 

passed on to me. So where that initial source came 

from, I don't know. 

Okay. Do you know if the ball would have been 

described as, for instance, a hard rubber ball and 

he whacked her right on the side of the face? 

I believe it was described as a hard, rubber ball. 
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Well, it's like, you know, one of those starter 

baseballs, something like that? 

Again, it wasn't specifically identified to me. 

Okay. But it's all hard, but it's got a rubber 

coating on it. 

That's correct. 

I'm going to show you State's 17. Just pull it 

right out of the bag there. What is that thing? 
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This is a soft, as indicated, a Stossaburg T-ball. 

T-ball. 

And it's very flexible, but it's a hard rubber, as 

well. 

Okay. Why don't we put it in the bag. 

MR. SISTI: If I could just circulate that, as 

15 well, your Honor. 

16 

17 

18 

THE COURT: Sure. 

MR. SISTI: This is aT-ball. This is what ---

THE COURT: Actually, when you circulate, if you 

19 could take it out of the bag so that the jurors don't have 

20 to keep taking it in and out. 

21 

22 

MR. SISTI: 

THE COURT: 

It is marked. 

Okay. 

23 [By Mr. Sis t i] : 

24 Q These are those T-balls. These are those starter 
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balls for the kids in little league? 

That's correct. 
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All right. Let me show the one that was in State's 

Exhibit 16, as well. Same basic thing? 

It is. It's a little firmer, but it's the same 

basic thing. 

It's one of those starter balls, as well, right? 

Yes, sir. 

MR. SISTI: 

THE COURT: 

If I may circulate that? 

Yes. 

11 [By Mr. Sisti]: 

12 Q 

13 

14 iA 

15 Q 

16 

17 

18 iA 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

And those were definitely found up on the second 

floor? 

Yes, they were. 

And when you were looking around up there, it 

certainly looked like there was some baseball being 

played up there, right? 

It did, yes. 

We're talking about balls scattered allover the 

place, right? 

Yes, they were. 

And a bat laying right out there on the floor? 

Yes. 

But there were balls allover the room, right? 
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Yes, there were. 

And it wasn't as though the balls and bats were 

neatly put away, as if they hadn't been used in a 

while, right? 

It did not appear that way. 

It appeared as though they had recently been used, 

correct? 

Yes. 

You got information about pinprick marks on the 

bottom of the child's feet. And because you got 

that information, the state police went back in Mr. 

Evans' home, right? 

That information was received after I believe the 

autopsy results, and our conclusion of the day of 

processing Mr. Evans' residence. 

In order to be extra careful, you went back into 

the Evans' home on or about November 15th, right? 

Investigators from my unit did return to that 

residence. I was not specifically there, but I was 

tied up with another investigation. 

But they conducted a search of that, again, that 

entire residence, basement, first floor, second 

floor, right? 

I believe they did, yes, sir. 
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And they came up with absolutely nothing that had 

any trace evidence on it that would have indicated, 

lets say, a wire brush, or dog brush or something 

like that would have struck the bottom of Kassidy 

Bortner's feet? 

To the best of my knowledge, no. 

Do you know if either the New Hampshire State 

Police or the Maine State Police conducted such a 

search at 

THE COURT: I think that goes in the other bag. 

THE WITNESS: It should be marked. 

MR. SISTI: Right. You'll help us out on it. 

13 You're the evidence guy. 

14 THE WITNESS: That's good. 

15 [Pause in proceedings - putting evidence in bags] . 

16 [By Mr. Sisti]: 

17 Q 

18 

19 

20 

21 

22 A 

23 

24 

Do you know if such a search of the Marshall 

residence took place to determine whether or not 

there was any wire brush, or dog brush, or any 

implement that could have been used to cause an 

injury on the bottom of Kassidy Bortner's feet? 

Again, I don't know, I was not present at that 

search at the Marshall residence in Maine. 

not know what the results of that were. 

I did 
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Okay. I mean, do you know if, at any point In 

time, such a search took place over there for those 

items? 

Again, I have no knowledge to that aspect of the 

investigation. That would have to be referred to 

probably, Sergeant White, or one of the Maine State 

Police investigators. 

MR. SISTI: 

THE WITNESS: 

THE COURT: 

MR. BROWN: 

Very good. Thank you. 

Thank you. 

Anything further, Mr. Brown? 

Yes, your Honor. 

12 A REDIRECT EXAMINATION [By Mr. Brown] 

13 

14 

15 

16 

Q 

17 Q 

18 

19 

20 

21 Q 

22 

23 

24 Q 

Sergeant Magee, in your career in processing crime 

scenes, was this the first case where the victim 

was a very young child? 

No, sir. 

In your career, how many times have you had to 

process in a case where a young child's died? 

Again, it's numerous. I can't put a number on it. 

Probably 50, or so. It's quite a few. 

In a case where the victim did not bleed, would you 

expect to find blood evidence at a scene? 

No, sir. 

In prior child-abuse cases, how typical is it for 
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there to be a child to be -- leave a lot of blood 

evidence? 

Again, it depends on the investigation and the 

particular case. I mean, I've covered infant 

deaths where they've been SIDS cases, where there's 

no evidence at all. I also have covered shaken-

baby cases where there's no evidence, and it's all 

internal injuries. So there's been no trace, 

evidence or blood evidence, collected at scenes 

like that. 

And here you didn't find any trace of blood 

evidence? 

No, sir. 

Just to be thorough: On the balls that we've 

introduced this morning, was there any trace or 

blood evidence on any of those balls? 

None that I saw, sir. 

A couple of photographs were just introduced, 

Defendant's E and F, of the trash. 

personally go through the trash? 

Yes. 

Do you 

You talked about the banana. Did you see any 

evidence of mice, or anything like that? 

Again, I don't recall seeing anything like that. 
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Oh, the mice cubes, again, a lot of this is 

refresh -- refreshing my memory by looking at the 

photographs. But, no. 

You mentioned something, a mice cube? 

A mice cube. 

What is that? 

I'm not too certain. I guess it looks like it's to 

control mice, whether it's a poison or mouse 

poison. 

You were also shown a couple of balls. Are those 

back up here? Starting with State's 16, which 

bedroom was State's 16 -- what bedroom was that 

ball in? 

This would have been found in the northeast bedroom 

under the bed. 

that diagram. 

Under the bed? 

So the top-left bedroom, looking at 

Under the bed, yes, sir. 

And State's 17, which bedroom was this in? 

My Exhibit No. WFM 11, the northwest bedroom on the 

floor. 

So only one of these balls was in the northwest 

bedroom? 

That's correct. 
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1 MR. BROWN: Thank you, sergeant. I have no other 

2 questions. 

3 A RECROSS-EXAMINATION [By Mr. Sisti]: 

4 Q 

5 

6 

7 

8 Q 

9 

10 

11 

12 Q 

13 

14 

15 

16 

17 

18 

19 Q 

20 

21 

22 Q 

23 

24 

Just to be clear: Only one of those balls was in 

the northwest bedroom at the time you obtained it, 

right? 

That's correct. 

Those balls could have been interchanging from 

bedroom to bedroom and place to place throughout 

the entire night before, right? 

I can't say when they were placed, sir. 

Right. Now, on this trash exploration, I'm only 

working with the photographs that you guys took 

over there. So if you had heard that there was 

evidence a child would have been given a -- let's 

call it a Pop Ice, or, you know, the clear Popsicle 

ice ---

Yeah, all right. 

And that the child would have been in the office 

area of the residence at 191 Milton. 

Okay. 

Did you do a trash inventory in that particular 

room? 

Yeah, I believe we looked in there. 
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Do you have photographs of that? 

No, sir. 

Were you put on any notice to be on the lookout for 

Pop Ice wrappers at that time? 

I don't recall hearing anything about it. 

MR. SISTI: Thank you. 

THE COURT: Okay. Thank you, very much, sir. You 

8 may step down. 

9 

10 

THE WITNESS: Thank you, your Honor. 

MR. SISTI: Your Honor, could we just approach for 

11 one second? 

12 

13 

THE COURT: Sure. 

MR. SISTI: And if we could, I know we haven't been' 

14 doing this throughout the course of the trial, but could 

15 ~e preserve Sergeant Magee as a witness in the event we 

16 have to recall? 

17 

18 

19 

THE COURT: 

MR. SISTI: 

THE COURT: 

Sure. 

Thank you. 

He can leave the building, but as long 

20 as he operates under the sequestration order. 

21 

22 

MR. SISTI: Absolutely. 

THE COURT: Thank you. 

Thank you. 

23 [The following is a discussion at the bench] . 

24 MR. SISTI: We know there was a video shot, as 
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1 well. We just want to make a quick review of it. I just 

2 want, you know, basically the Court to understand that I 

3 think we have an agreement here to produce it. 

4 order on it. 

We need an 

5 

6 

THE COURT: 

MR. BROWN: 

7 taken at the scene 

8 

9 

THE COURT: 

MR. BROWN: 

Okay. 

This is the first -- the video was 

Yeah. 

-- and during the break, Alan asked for 

10 a copy of that tape for the first time. 

11 in discovery all along. 

I mean, it's been 

12 THE COURT: Yeah, I'm not going - - you can do it at 

13 lunch. We're not going to break now. 

14 MR. SISTI: Oh, no, no, no, I don't want a break. 

15 THE COURT: Yeah. 

16 MR. SISTI: Nothing like that. 

17 THE COURT: Yeah. 

18 MR. SISTI: I'm just saying that if we want it, if 

19 they're not going to voluntarily give it, we'd like a 

20 court order to get it. 

21 THE COURT: To get what? 

22 MR. SISTI: The videotape. 

23 THE COURT: Don't you have it? 

24 MR. SISTI: No, we don't. 
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2 

3 

4 

MR. BROWN: It was not requested. 

THE COURT: All right. 

MR. SISTI: Well ---
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THE COURT: Yeah, it's a little late to be making 

5 that kind of discovery request. 

6 MR. SISTI: 

7 discovery request. 

Well, it's never late to ask for a 

I'm just asking for the Court to 

8 either grant it or deny it. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

THE COURT: Yeah. You're going to bring the tape? 

MR. BROWN: I'll make efforts to get it here. 

THE COURT: Okay. 

MR. BROWN: Hopefully, by -- by tomorrow. 

MR. SISTI: Very good. 

MR. BROWN: Okay. 

MR. SISTI: Thank you. 

THE COURT: Can we do another witness? 

MR. BROWN: Yes, we can do one more before lunch. 

THE COURT: Okay. 

MR. BROWN: She shouldn't be too long. 

MR. CRONHEIM: Judge, we would like to be able to 

21 keep things going to try to look at it tonight, so we 

22 don't have to take any breaks tomorrow. 

23 

24 

THE COURT: You should have asked for it sooner. 

I'm going to tell them to do their best. If they can't 
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1 get it to you tonight, they can get it to you tomorrow. 

2 MR. SISTI: All right. Wait. If it's in Concord, 

3 we can pick it up, or it can be delivered. 

4 THE COURT: Okay, why don't you call them. 

5 MR. BROWN: Why don't we take a minute to talk to 

6 iAlison, and I'll tell her to pass it on to Sergeant Magee. 

7 Okay? 

8 MR. SISTI: Thank you. 

9 MR. BROWN: Should we call our next witness? 

10 THE COURT: Yes, please. 

11 [End bench conf erence] . 

12 MR. BROWN: State calls Mary Bullard. 

13 THE COURT: Good morning, ma'am. 

14 THE WITNESS: Hi, how are you. 

15 THE COURT: Fine. Just remain standing - - -

16 THE WITNESS: Okay. 

17 THE COURT: - - and face Attorney Brown, and raise 

18 your right hand. 

19 
A MARY BULLARD 

20 was called as a witness, and having been first duly sworn 

21 on oath, was examined and testified as follows: 

22 

23 

THE COURT: You can have a seat. 

THE WITNESS: All right. 

24 DIRECT EXAMINATION [By Mr. Brown] 



1 Q 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 

13 

14 

15 Q 

16 

17 

18 

19 

20 

21 

22 

23 Q 

24 

Would you please introduce yourself to the Jury. 

I'm Mary -- whoa. I'm Mary Elizabeth Bullard. 

And how do you spell your last name? 

B-u-l-l-a-r-d. 

Where are you from? 

Sanford, Maine. 

How long have you lived in Sanford? 

Born and raised, twenty-one years. 

Who do you live with? 

My mother. 
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And what what kind of work are you doing right 

now? 

Just babysitting, little things. I haven't 

really I don't have a job, exactly, right now. 

I want to ask you about Amanda Bortner. 

Uh-huh. 

Do you know her? 

Of course. 

How do you know Amanda? 

School. 

When did you first meet her? 

About seventh, eighth -- seventh, eighth grade. 

When you met in grade school, how close did you 

become? 



1 ~ 

2 Q 

3 

4 ~ 

5 Q 

6 

7 ~ 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 

15 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 

We became like sisters. 

And from that point until now, did you remain 

close? 

Off and on. 

Did you have contact with Amanda before Kassidy 

died in November? 

Nope. 

How long had you not seen Amanda? 

Could have been more or less than a year. 

Did you know Kassidy at all? 

Yup. 

When did you know Kassidy? 

I used to rock her to sleep all the time. I was 

around her from, I think, maybe one to three 

months old. 

After she was three months old, how much contact 

did you have with Kassidy? 

Well, Amanda, basically, gave Kassidy to her 

mother, and stayed at other people's houses and 

partied and did her teenager thing, and then 

something happened between her and I, and we 

didn't become friends for about -- that was the 
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year that I really didn't see her. And then after 

Kassidy's death, about a few months later, she 



1 

2 

3 

4 

5 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 
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16 
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18 

19 

20 

21 

22 Q 

23 
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wanted -- she needed a friend, and I set aside her 

problems, and I decided no matter what happened 

between her and I, when a friend needs a friend, if 

the friend's a real friend, you will be there for 

them. 

So you became friendly with her, again? 

Yup. 

When was that? 

Winter. 

Winter of this year, earlier this year? 

Yup. 

Okay. Did you see Amanda during the summer months 

of this year? 

Yes, I did. 

What were your living arrangements over this past 

summer? 

Well, we were camping out in the woods. I was 

living like a queen. We had two three-wheelers, a 

trampoline, we had six to eight coolers filled with 

soda to milk to food. We had a grill. We had 

the natures were our walls. 

Okay. Tell us about that. NOW, where -- where are 

you talking about? Where was this? 

In Vernon, Vermont. 



1 Q 

2 A 

3 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 
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11 

12 
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Who -- who owned the land where you lived? 

I believe is Cheddy -- Cheddy's grandparent, well, 

his parents. 

Okay. Who's Cheddy? 

Cheddy is Chad's father. 

Chad Evans' father? 

Yes. 

Okay. So the defendant's father's land, is that 

what you're saying? 

Uh-huh. 

THE COURT: 

THE WITNESS: 

You have to say yes or no. 

Oh, I'm sorry, yes. 

13 [By Mr. Brown]: 

14 Q 

15 A 

16 Q 

17 A 

18 

19 

20 

21 Q 

22 fA 

23 Q 

24 A 

Okay. When did you go to this land? 

I don't know, June, July. 

How was it that you went to live there? 

Well, we wanted to take like a vacation. She 

wanted to get out of things, and so we found out we 

could stay there and camp, and have a vacation, and 

that's where we were. 

When you say "she," who are you talking about? 

I'm sorry, Amanda. 

So who -- who gave you the invitation to go there? 

Cheddy. 



1 Q 
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3 ~ 
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5 

6 Q 

7 ~ 

8 Q 

9 ~ 

10 Q 

11 

12 ~ 

13 

14 

15 

16 Q 

17 ~ 

18 Q 

19 

20 fA 

21 

22 

23 

24 

And when you got there that summer, tell us who 

else was there? 
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Well, it was Amanda and I and Cheddy would go there 

a lot, and Jason, and as you know, Chad was there 

once or twice during the week. 

Okay. Who's Jason? 

Jason is Chad's brother. 

Is his name Evans, also? 

Yes. 

And you said the defendant, Chad, was there once or 

twice a week? 

Yes. When I -- I'd seldom see him, because I'd go 

on hikes, I'd do my own things, and go on the 

three-wheeler and four-wheeler. 

we weren't there all the time. 

And I'd work. 

Who lived there seven days a week? 

Amanda and I. 

And tell us what -- tell us about your 

accommodations. 

So 

Accommodations. She was in a camper. I had a tent 

with an air mattress. And like I said, we had 

three-wheelers; we had a trampoline; we had plenty 

of food; we had our own grill; I made our own fire 

pit. I'd have a fire every day. I'd make it every 
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6 Q 
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9 IA 

10 

11 

12 

13 Q 

14 IA 

15 Q 

16 

17 IA 

18 

19 

20 

21 

22 Q 

23 ~ 

24 Q 
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day. We'd eat. It was beautiful. I felt like I 

was living like a queen. I had a lot of fun. 

Did anyone else besides you and Amanda live there 

seven days a week? 

Nope. 

You said that the defendant spent nights there. 

How about his brother, Jason? How often did he 

stay out there? 

It depends when he could fit it into his schedule 

of working and being able to get a ride back and 

forth. So, I don't know, maybe a couple or three 

nights a week. It all depends. 

Did anyone else spend overnights there? 

Nope. 

When the defendant stayed there, where did he 

sleep? 

I'm not sure, actually. He could have slept --

there was two tents and the camper, so he could 

have been in anyone of them. I normally would go 

to be early, or whatnot, and, plus, he worked, so I 

Didn't know when he'd corne in and out. 

Did you see him with Amanda? 

Yes. 

How often would that be? 
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It was -- it was seldom. She was working. I was 

working. We were doing our things. 

Did Amanda and the defendant sleep in the same 

area? 

I don't know. 

Do you know the defendant's son, Kyle? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: I'm sorry. Yes, I do. 

THE COURT: Thanks. 

THE WITNESS: You're welcome. 

12 [By Mr. Brown]: 

13 Q 

14 A 

15 Q 

16 A 

17 

18 

19 Q 

20 ~ 

21 Q 

22 A 

23 Q 

24 ~ 

Did you ever see him at your campsite? 

Once. 

Tell us about that. 

Cheddy brought him along, because Kyle wanted to go 

to the landing and help Cheddy out chopping wood 

and just run around like a little boy. 

And who -- who was there when Kyle came to visit? 

It would be him, Cheddy and I. 

How about Amanda and the defendant? 

Nope. She was working. 

You never saw Kyle with the defendant and Amanda? 

Nope. 
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2 A 

3 Q 

4 A 

5 Q 

6 A 

7 

8 

9 

10 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 ~ 

24 

Did you have any electricity? 

Nope. 

How about plumbing? 

Nope. One and two outside. 

What about work? What did you do for work? 

I worked at McDonald's for a week or two in 

Brattleboro. And I would help around on the 

landing of wood splitting, and I'd follow Cheddy 

and Ronnie up on the mountain to go chop some 

hemlock and bring it down with the skidder. 

Who's Ronnie? 

Ronnie is Cheddy's son, the oldest. 

The defendant's brother? 

Yes. 

What about Amanda, what would she do for work? 

Pizza Hut. She was a waitress. 

Do you know what town? 

Brattleboro. 

And yourself, was the McDonald's in Brattleboro? 

Yes. 
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Did you have any assistance in getting that job or 

No. One night -- I know I needed a job, and I 

needed some extra money, so we drove around and I 
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7 

8 IA 

9 

10 
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filled out applications, and they asked me to work 

with them, and I did. 

What did you do for drinking water? 

Drinking water? We got -- we got spring water all 

the time from the stores. 

Did you -- what about did you ever take a bath or 

anything like that? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: I'm sorry. Yes, I did. I would 

11 when I couldn't get to a public pool or whatever, I'd go 

12 down the stream and I'd bathe outside just like, I guess, 

13 the old days. And one time I wanted to take a bath, so I 

14 went to the river and I boiled water for two hours and put 

15 it in a big Rubber Maid storage bin and took a hot bath 

16 outside. 

17 [By Mr. Brown] 

18 Q 

19 

20 A 

21 

22 

23 Q 

24 A 

Did you see how Amanda took care of herself as far 

as bathing and stuff like that? 

I didn't exactly see, but just as anybody else, 

they want us to be clean and healthy, so, yes, she 

did shower. 

Did she shower there at the camp? 

No, she wasn't really the nature girl. She'd go to 
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the pool before she had to go to work. 

Did you know -- did you know what the situation was 

with Amanda and the defendant regarding contact? 

I had a figure about it, but it wasn't my business. 

Well, did you know whether they were allowed to be 

together or not? 

Yeah. 

You knew that? 

[No audible response] 

THE COURT: You have to answer verbally. 

THE WITNESS: I'm sorry. Yes, I did. 

12 [By Mr. Brown]: 

13 Q 

14 

15 ~ 

16 Q 

17 

18 ~ 

19 

20 

21 

22 

Did the defendant 

with the defendant? 

did you have conversations 

Yeah, once or twice when I'd seldom see him. 

So, I mean, he'd come there, you said, once or 

twice a week? 

Uh-huh. 

THE COURT: You have to say yes or no. 

THE WITNESS: I'm sorry. 

THE COURT: That's okay. 

THE WITNESS: Yes, I did. He would go to the 

23 landing and help his father, which is Cheddy, and he's a 

24 hard worker and he was working all the time. So -- and I 
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1 worked, Amanda worked, so there wasn't very much that I 

2 saw him. But we had simple conversations. And I find 

3 that he's a very nice man. 

4 [By Mr. Brown]: 

5 Q 

6 

7 ~ 

8 Q 

9 ~ 

10 Q 

11 ~ 

12 

13 

14 

15 

16 

17 

18 Q 

19 

20 ~ 

21 

22 

23 

Did he talk to you about the fact that he wasn't 

allowed to be with Amanda? 

No. 

What -- what brought this situation to an end? 

What situation? 

Living there in Vermont. 

Living there? Well, I went to go visit my family, 

come back to Maine for a week and catch up with my 

relatives and my friends, and it came to me that I 

just ended up staying, because Amanda got 

subpoenaed and other things were going on, and 

people missed me, and I missed my family. 

stayed. 

So I 

What happened when Amanda got subpoenaed? She 

stayed living there? 

Actually, I don't know. I saw her once. 

MR. BROWN: Thank you. I have no other questions. 

THE COURT: Okay. 

MR. CRONHEIM: Thank you for coming, Mary. We have 

24 no questions. 
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THE COURT: Okay. 

THE WITNESS: Okay. 

1 

2 

3 

4 

5 

6 

7 

THE COURT: Thank you, ma'am. You may step down. 

THE WITNESS: Am I 

THE COURT: You're excused. 

THE WITNESS: Do you want me to go back outside? 

THE COURT: Yup. Okay. Could I see counsel, 

8 briefly? 

9 [The following is a discussion at the bench] . 

10 THE COURT: Are you going to put the defendant's 

11 statement on after lunch? 

12 

13 

MR. SISTI: 

THE COURT: 

Yes. 

Okay. So [background noise] . Why 

14 don't we do the statement and have argument about Mr. 

15 Merrill, and then we can save him for tomorrow? 

16 

17 

MR. SISTI: 

THE COURT: 

I'm sorry, I didn't catch it, judge. 

I'm sorry. I'm not being loud enough. 

18 You're going to put the defendant's statement on after 

19 lunch. Then I think we're going to let the jury go. And 

20 then we'll have argument about Merrill, and all the other 

21 witnesses, and then take up with -- finish him on 

22 Thursday. 

23 

24 

MR. SISTI: Tomorrow is 

THE COURT: Yeah. 
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1 MR. SISTI: Yeah. Hang on a second. See, we were 

2 worried about getting into Thursday. Never worry about 

3 getting into -- [Laughter]. The thing is, though, I do 

4 have Patten coming in, so even if I gotta take him out of 

5 order, I've gotta take him out of order on Friday. 

6 THE COURT: I mean, for Thursday, you'll still 

7 mean, what's left, the medical examiner and this Merrill 

8 stuff? 

9 

10 

11 

12 

13 

MR. SISTI: That's it. 

THE COURT: Yeah. 

MR. SISTI: We should be okay. 

MR. CRONHEIM: Are you calling anybody else? 

MR. BROWN: We still have to talk about Scott 

14 Hampton. 

15 

16 today 

17 

18 

19 

20 

21 

22 

THE COURT: 

MR. BROWN: 

THE COURT: 

MR. BROWN: 

THE COURT: 

Yeah, well, maybe we can take that up 

Yes. 

-- as well. 

Yes 

Okay. 

MR. CRONHEIM: [Inaudible] 

MR. BROWN: Yeah, we're not going to call her. 

I 

23 THE COURT: Okay. Great. Can I ask you, you don't 

24 have to tell me who you're calling, but how long you 
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1 anticipate the case being? 

2 MR. SISTI: How long? No more than three days. 

3 But I would say between one and two. 

THE DEFENDANT: Okay. 4 

5 

6 

7 

8 

MR. SISTI: I mean, we may be able to get it in by 

MR. BROWN: We're reviewing things. 

MR. SISTI: Yeah. All right. 

9 [End bench conference] . 

10 THE COURT: All right. Ladies and gentlemen, thank 

11 you, for your patience. We're going to take the lunch 

12 break at this time, and, again, please don't discuss the 

13 case, yet. 

14 yourselves. 

Don't discuss any of the testimony amongst 

Don't decide the case for yourselves until 

15 you hear the benefit of all of the evidence. 

16 see you back here around ten past one. 

17 Thank you, ladies and gentlemen. 

And we'll 

18 Could I see counsel, briefly, in chambers, including 

19 ~ttorney Shoen. 

20 THE BAILIFF: All rise, please. 

21 [Court recessed for lunch at 12:05:17 P.M.]. 

22 [Court resumed at 1:14:28 P.M.] 

THE BAILIFF: Be seated. 23 

24 THE COURT: Good afternoon, again. Whenever you're 



1 ready. 

2 MR. DELKER: Thank you, your Honor. 
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State calls 

3 Detective Lance McCleish. 

4 

5 

6 

7 

8 

hand, 

A 

THE COURT: Okay. Good afternoon, sir. 

THE WITNESS: Good afternoon. 

THE COURT: You may stand and raise your right 

and face Attorney Delker. 

LANCE McCLEISH 

9 was called as a witness, and having been first duly sworn 

10 on oath, was examined and testified as follows: 

11 THE COURT: Have a seat. 

12 THE WITNESS: Thank you. 

13 DIRECT EXAMINATION [By Mr. Delker] 

Good afternoon. Could you introduce yourself to 

the jury, and please spell your name for the 

record? 

Yes. My name is Detective Lance McCleish. First 

name is L-a-n-c-e, last name is M-c, capital 

C-l-e-i-s-h. And I'm a detective with the Maine 

State Police, Criminal Investigation, Division One. 

Could you give the jury some background of your 

law-enforcement experience? 

Yes. I got into law enforcement in 1991 with the 

Waldo County Sheriff's Department. In '92, I was 
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11 ~ 

12 

13 

14 

15 

16 ~ 

17 

18 

19 ~ 

20 

21 

22 Q 

23 A 

24 

99 

employed by the Gorham Police Department. In 1995, 

I was employed and hired by the Maine State Police 

where I served as a patrol trooper, an undercover 

agent with the Central Maine Violent Crimes Task 

Force attached to the U. S. Marshall's Service. 

And most recently, within three years, promoted to 

the rank of detective with the major-crimes unit. 

And we've heard some about the major-crime unit in 

New Hampshire. What is the major-crime unit in 

Maine? What are there responsibilities? 

We cover anything from child abuse, homicide, 

unattended deaths, suicides, if they're suspicious. 

Basically, any type of suspicious death or major 

crime that is beyond the role of an ordinary 

trooper or troop detective. 

And in particular, what are your responsibilities 

as a detective with the criminal-investigation 

division? 

My primary assignment is to investigate homicides 

and suspicious deaths in the State of Maine. I 

also investigate child abuse, as well. 

How many child-abuse cases have you worked on? 

Off the top of my head, I'd have to say probably 

upwards of 20-plus. The majority of my time is 
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spent with unattended deaths, and equivocal 

deaths, suicides, things of that nature. 
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Were you involved in the death investigation 

regarding Kassidy Bortner on November 9th, 2000? 

Yes, I was. 

What was your role in that investigation? 

My role was to interview Chad Evans. And, also, I 

interviewed Jennifer Conley in the investigation. 

And in your interview of Chad Evans, was that 

recorded in any way? 

Yes, it was. 

Would you explain how that was recorded? 

That was recorded both audio and video. The audio 

was a recorder I placed on the table, and the video 

was a mounted system in the interview room at the 

Kittery Police Department. 

And have -- was your entire encounter with the 

defendant captioned on videotape? 

Yes, it was. 

Now ---

Other than when he left to use the restroom, that, 

obviously, wasn't on video, but any questioning was 

on video. 

Now, can you explain what information and 
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involvement you had had in the investigation before 

you began an interview with the defendant? 

The investigation had started several hours before 

I actually arrived on the scene. I was involved in 

another situation, so I arrived several hours after 

it had already been going on. Once I arrived, I 

was briefed by my sergeant and various detectives 

on where they had progressed to in the 

investigation. I was given some basic information 

of interviews that had been completed, and advised 

that I would be interviewing along with Detective 

Rick LeClair on Mr. Evans. 

And who was Richard LeClair? 

Richard LeClair is a detective for the Maine State 

Police. He works in the same major-crimes unit 

that I do, and has the same office as I do. 

And are you aware of what his involvement had been 

in the investigation up to that point? 

Yes. He had interviewed Amanda Bortner on two 

two interviews prior that day, prior to corning in 

the interview with me. And he may have been 

involved in other interviews. I'm not sure if he 

was, but I do know that he did do those two. 

So you said other than an interview of Jennifer 
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14 

Conley, you had not participated in any other 

interviews yourself, personally? 

No. 
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But you said you obtained information about what 

the investigation had revealed up to that point? 

Yes. I was just given a basic overview where we 

were, some of the high points in the investigation 

and interviews to familiarize myself with the way 

it was progressing and what had been done. At that 

point, I was told to go interview Mr. Evans by my 

supervisor. 

MR. DELKER: May we have a moment, your Honor? 

THE COURT: Sure. 

MR. DELKER: At this point, I would maybe have 

15 marked State's Exhibit 72 an~ 73, videotape of the 

16 interview. I guess I'd ask that those be marked as full 

17 exhibits and played. 

18 MR. SISTI: 

19 identification. 

20 

21 

22 

23 

24 

THE COURT: 

MR. DELKER: 

THE COURT: 

MR. SISTI: 

THE COURT: 

I believe it would be marked for 

For ID, and then play it. 

Then play it. 

Okay? 

Okay. 

Okay. 

Just for identification. 



1 
A [State's Exhibit No. 72, videotaped interview of 

2 defendant, part 1, marked for identification] . 

3 
A [State's Exhibit No. 73, videotaped interview of 

4 defendant, part 2, marked for identification] . 

5 

6 

MR. DELKER: 

THE COURT: 

May we approach, briefly? 

Sure. 

7 [The following is a discussion at the bench] . 
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8 

9 

10 

MR. DELKER: I guess at the -- I guess I can do it 

at the end of the interview. I would have the ID 

stricken. I think that under State v. Munroe, an 

11 interview with the defendant can be admitted as a full 

12 exhibit to go back into the jury room. So, I mean, 

13 obviously we should watch the video first and any 

14 cross-examination then I guess -- I mean, I'm not 

15 THE COURT: Okay. We can .. [inaudible] .. I 

16 resumed the defense would argue in it's testimony of the 

17 nature .. [inaudible] . 

18 MR. SISTI: Right. 

19 THE COURT: [Inaudible] later. 

20 MR. DELKER: Okay. Later. Thank you. 

21 [End bench conference] . 

22 THE COURT: Ladies and gentlemen, before we play 

23 this tape for you, I have one instruction for you to 

24 follow. You will probably notice when you watch the 
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1 ~ideotape that there are times where there are gaps in the 

2 ~ideo. And that is because I have ordered parts of the 

3 ~ideo to be redacted. And the reason I've done that is 

4 because there are issues that are entirely irrelevant that 

5 have nothing to do with this particular case that you 

6 cannot speculate about in there. They're completely --

7 would be of no use to you if they were in the tape, and 

8 that's why they've been redacted. So I just wanted you to 

9 be aware of that before you sat, so you wouldn't be 

10 wondering what was happening with the tape. 

11 MR. DELKER: Your Honor, I'd also request that we 

12 distribute copies of the transcript to assist the jury 

13 during the interview. 

14 

15 

16 

THE COURT: 

MR. SISTI: 

THE COURT: 

Okay. 

That's without objection. 

Okay. 

17 [Counsel distributing transcripts to jury.] 

18 THE COURT: All right. Ladies and gentlemen, 

19 you've been given a transcript at this time to follow 

20 along with the videotape. If there's something you hear 

21 on the videotape that differs from what's in the 

22 transcript, then you should follow your own observations 

23 of what was actually said on the videotape and disregard 

24 ~hat's in the transcript. The transcript is provided to 
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1 you as an aid in assisting you in observing the interview 

2 of this particular defendant. So if you hear something 

3 differently, please follow your own observation. And I 

4 also want to make sure that you pay attention to the 

5 videotape, as well, and don't focus all your attention on 

6 the transcript. 

7 

8 

9 

10 

MR. SISTI: 

THE COURT: 

MR. SISTI: 

THE COURT: 

Your Honor, may we shift at this time? 

Yes, you may. 

Thank you. 

And I think I will, as well. 

11 [Jury viewed videotaped interview from 1:20 P.M. to 4:22 

12 P. M.] 

13 THE COURT: Could I see counsel, please? 

14 [The following is a discussion at the bench] 

15 

16 

17 

18 

MR. CRONHEIM: I have questions. 

THE COURT: Okay. 

MR. CRONHEIM: Couple of questions. 

THE COURT: Okay. Why don't we -- want to try to 

19 get here by eight tomorrow, and maybe we can -- because we 

20 have to take up three things; Cory Merrill, whether we 

21 introduce the videos as a full exhibit, and Scott 

22 Hampton's testimony. 

MR. CRONHEIM: And number two? 23 

24 THE COURT: Introduction of the video as full 
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1 exhibit and Scott Hampton. So try to get here, you know, 

2 8:15, or something. 

3 

4 

5 

MR. SISTI: 

THE COURT: 

I'll give it my best shot. 

I mean, if that's hard. 

MR. SISTI: All these guys are staying in town. 

6 Alan's in Portsmouth. I'm a little bit down the road. 

7 I've got to drop the kids off at the bus stop. 

8 THE COURT: Why don't we let the jury come at 9:30, 

9 or something? 

10 MR. SISTI: Yeah, but the only thing I have to do 

11 in the morning, the only obligation I really have is I 

12 have to drop the kids off at the bus stop, and I gutta 

13 wait there until like quarter to eight. 

14 THE COURT: Okay. All right. I mean, all of that 

15 won't take more than 45 minutes, anyway. 

16 MR. SISTI: I don't think it will take long. The 

17 issues are fairly well focused. 

18 THE COURT: All right. We'll have them come at 

19 9:30, then, and we'll try to get started by 8:30, quarter 

20 of nine. 

21 

22 

23 

24 

MR. SISTI: Okay. 

THE COURT: When we all get here. 

MR. SISTI: Thank you. 

THE COURT: Okay. 
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1 [End bench conference] . 

2 THE COURT: All right. Ladies and gentlemen, we're 

3 going to end for the day since it's pretty close to 4:30 

4 at this time. We're going to have you come back at 9:30 

5 tomorrow morning instead of 9:00 so we can take up a few 

6 other issues. Hopefully, my voice will come back. And, 

7 again, please do not discuss the case with anybody, yet. 

8 Don't talk about it amongst yourselves until you've heard 

9 all of the evidence, which will include closing arguments 

10 

11 

and jury instructions. And we'll see you back here at 

9:30. They keep telling me to make sure you call the 

12 phone line, anyway, but I'm going to make sure they change 

13 it from 9:00 to 9:30. But you will need to be here at 

14 9:30 tomorrow, okay? And I'll see counsel at eight-thirty 

15 or quarter of nine, whenever you get there. Thank you. 

16 THE BAILIFF: All rise, please. 

17 [End proceedings of 12/12/01 at 4:24:47 P.M.]. 

18 

19 

20 

21 

22 

23 

24 
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1 THE COURT: Good morning. Before I forget, I have 

2 indictments, the three indictments in the Cory Merrill 

3 case if you want to mark them for -- do you want to mark 

4 them as defendant exhibits? 

5 MR. SISTI: I would. 

6 THE COURT: Okay. Okay. Why don't we first 

7 take -- with regard to Cory Merrill, the defense wanted to 

8 put another argument on the record. 

9 MR. CRONHEIM: There are a handful of issues with 

10 Cory Merrill. 

11 THE COURT: Okay. 

12 MR. CRONHEIM: And I don't know 

13 THE COURT: Well, why don't you start with 

14 supplementing the Donnelly argument. 

15 MR. CRONHEIM: Okay. In terms of Donnelly, which 

16 we've discussed previously, it is our view, and the Court, 

17 I understand, has indicated that it sees these issues as 

18 collateral issues, and, therefore, fifth amendment can be 

19 asserted in front of the jury, but in your balancing, you 

20 indicate that he will not be required to answer the 

21 questions. It is our view that the issue that we want to 

22 confront Cory Merrill with is not the issue of whether he 

23 committed sexual assaults, which we understand could be 

24 considered collateral; it is, instead, perjury. That is 
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1 the central question for every witness. 

2 Before any witness states his or her name, before 

3 any witness gives any information in a courtroom, they 

4 take an oath. That oath becomes central to the issues to 

5 be considered by any factfinder, judge, or jury. We, 

6 under the Court's ruling as it is now, cannot confront him 

7 about the very issues of that oath, and what we understand 

8 to be now perjury in this courtroom. We believe that 

9 perjury that the oath is so central, that it ought to 

10 be able to be addressed. 

11 THE COURT: Okay. Anything further from the State 

12 on that issue? 

13 MR. DELKER: You know, I think that's the issue 

14 with every, single witness. And I think issues of 

15 credibility are not central in the sense that they have --

16 under Donnelly, they talk about direct being dealing with 

17 the elements, and the facts underlying the particular 

18 charges against the defendant. That's what Donnelly talks 

19 about in terms of direct matters. 

20 THE COURT: As we discussed, I agree with the 

21 State's analysis, and I also believe that, especially in 

22 this particular case, the witness has stated to the jury 

23 that he committed perjury in his plea statement, in his 

24 plea hearing, so to the extent the defense's position is 
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1 that they can't get before the jury this particular 

2 witness's credibility on truth and veracity, they have, at 

3 least to the degree that this admitted to, lying to a 

4 judge under oath in his plea hearing. 

5 MR. CRONHEIM: Just so that the record's complete, 

6 it is true that he said that. It is also true at that 

7 point in time I think we did not have the PSI. We did not 

8 have the colloquy before Judge Mohl. We now understand 

9 that he's lied on many occasions in front of Judge Mohl. 

10 And he -- as I understand his attorney's view, he will not 

11 acknowledge the perjury in front of Judge Mohl because of 

12 concerns about reopening the sexual-assault cases. So we 

13 have one admission of perjury. We don't have all of the 

14 admissions of perjury that we believe to be relevant. 

15 THE COURT: Okay. And just so you understand my 

16 ruling, I'm also going to allow you, if you choose to, 

17 admit the colloquy transcript to the jury. 

18 MR. CRONHEIM: Okay. 

19 THE COURT: Okay. 

20 MR. CRONHEIM: We would, also, then like an 

21 instruction under the Court's ruling, as I understand it, 

22 that he has committed perjury, and that his commission of 

23 perjury may be considered as a factor in assessing his 

24 credibility. 
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1 THE COURT: Okay. 

2 MR. DELKER: Well, the State objects to that. 

3 That's a comment on the evidence. I think that that is an 

4 argument that they can make to the jury in light of the 

5 evidence and the Court's instruction, which we haven't 

6 gotten specific on, yet, with respect to the Donnelly 

7 issues. 

8 THE COURT: Well, I'll fashion something and then 

9 you can all look at it. 

10 MR. CRONHEIM: I have just one more issue with 

11 respect to the cross-examination of Cory Merrill. I think 

12 it would be unfair if the defense gets up and asks, or 

13 depending on how the questions are asked about the 

14 immunity issues, I think it should be clear that the 

15 State -- that the Court ordered the State to produce the 

16 immunity if they're going to ask him questions. 

17 THE COURT: Well, I think I think I was probably 

18 wrong about that in the beginning. I think that what 

19 my only job is to tell the State: You have to decide 

20 whether to give him immunity under the statute. If you 

21 don't give him immunity, then I have to decide whether or 

22 not to strike his testimony or order him to testify. So I 

23 don't think I really order you to give him immunity, 

24 because that would be a problem for separation of powers. 
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1 MR. CRONHEIM: I think that's correct, although it 

2 was under -- I mean, it was under direction of the Court 

3 that do this, or, you know, you're faced with these two 

4 options. 

5 THE COURT: Right, that's true. 

6 MR. CRONHEIM: So it wasn't 

7 THE COURT: That's true. 

8 MR. CRONHEIM: It wasn't fully a -- completely 

9 voluntary, in that sense. 

10 MR. DELKER: Well, your Honor ---

11 THE COURT: Well, it's voluntary in the sense that 

12 you have a choice between striking his testimony or giving 

13 him immunity. 

14 MR. SISTI: Your Honor 

15 THE COURT: So I think I will leave that issue 

16 alone. 

17 MR. SISTI: I mean, that choice is still there. 

18 THE COURT: Right. Okay. Why don't we move onto 

19 the next issue, dealing with Cory Merrill. 

20 MR. CRONHEIM: Okay. The next issue is how to 

21 treat, as an evidentiary matter, the issue of whatever 

22 occurred at the jail. 

23 THE COURT: Right. 

24 MR. CRONHEIM: It is our view that that ought to be 
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1 considered as a subsequent bad act, and the applicability 

2 of 404(b) then would require a finding on the part of the 

3 Court that there's clear evidence of this incident. It is 

4 our view that there are questions about that incident, and 

5 that there ought to be an evidentiary hearing in advance 

6 of this information being brought before the jury. It 

7 will also be our view that it is far more prejudicial than 

8 probative. So under 403, it also ought not to be entered 

9 into evidence in this trial. 

10 THE COURT: Okay. Mr. Delker? 

11 MR. DELKER: With respect to the clear-proof issue, 

12 I think that the statement from -- the written statement 

13 which I can -- I don't know if I -- I actually have a copy 

14 that I could submit to the Court from corrections officer 

15 Donovan, in which she states that the defendant threatened 

16 Mr. Merrill that he was going to kill him, constitutes 

17 clear proof. I think that the Lesnick case says that 

18 statements to police officers can -- or statements -- I 

19 think in the Lesnick case what the situation was, was a 

20 witness had made a statement to a police officer. That 

21 officer later testified to it. Here, we've got a written 

22 statement from a corrections officer about the nature. I 

23 think that constitutes clear proof. Any issues about the 

24 credibility of the corrections officers is something for 
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1 the jury to decide with respect to exactly what happened 

2 in the context of that encounter. 

3 With respect, I will submit a copy for the Court of 

4 the reports, for the record. 

5 THE COURT: Okay. Yeah, we'll make that just a 

6 court exhibit. 

7 THE MONITOR: Could I ask a question? 

8 THE COURT: Sure. 

9 THE MONITOR: The indictments, are they going to be 

10 marked in this trial? 

11 THE COURT: Yes. Yes. In the trial. This 

12 particular document, we'll mark just for this hearing. 

13 That one. 

14 THE MONITOR: Okay. 

15 A [Court's Exhibit No. I, statement of Officer Donovan, 

16 received in evidence] . 

17 MR. DELKER: With respect to the 

18 prejudice-versus-probative analysis, I think that threats 

19 by a -- intimidation by the defendant against a witness 

20 are exactly the type of evidence that is incredibly 

21 probative of the defendant's consciousness of guilt. I 

22 would call the Court's attention, while it's a somewhat 

23 different issue, I think the -- some of the cases cited in 

24 the State's motion regarding the defendant's contact with 
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1 Amanda Bortner are instructive, particularly the McCormack 

2 on Evidence Treatise. In McCormack on Evidence, the Court 

3 notes that efforts by a defendant to intimidate or 

4 otherwise influence a witness to avoid testifying against 

5 him are instances of an admission by conduct, and are 

6 relevant to the issue of consciousness of guilt. I think 

7 particularly because of the fact that Cory Merrill 

8 testified against the defendant fairly damning testimony, 

9 and in between his direct and his cross, or in the middle 

10 of his cross, the defendant threatens him is very 

11 probative of the defendant's state of mind with respect to 

12 this witness, his concern about this witness's testimony. 

13 That is probative and not unduly prejudice. It's only 

14 prejudicial in the sense that it -- it's only -- it's not 

15 unfairly prejudicial, it's only prejudicial in the sense 

16 that it shows the defendant's state of mind, which is one 

17 of the issues in this case. 

18 THE COURT: Okay. 

19 MR. CRONHEIM: Your Honor, in terms of the 404(b) 

20 issue, we view it as lacking clear evidence. This is an 

21 officer who -- and I use that loosely, she clearly has 

22 emotional problems. She's been there for two weeks. She 

23 is overwhelmed, and her information is inconsistent with 

24 two other officers. What she has indicated to me in terms 
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1 of the scenario is contradicted. I don't know how many 

2 pages has been submitted to the Court in terms of is it 

3 just her statement, or do you have some statements from, I 

4 think, it's ---

5 THE COURT: I have the statements from three 

6 people. 

7 MR. CRONHEIM: Okay. She indicates that Chad is 

8 locked in his cell after some stuff has gone on. Those 

9 two officers, more experienced, say he's not in his cell. 

10 In fact, Cory Merrill, if you read that, walks purposely 

11 and intentionally close to Chad, as Merrill, who has just 

12 been trying to commit suicide, is walked out of the pod. 

13 What she says is impossible as a narrative compared to 

14 these two others. It raises complete questions as to the 

15 reliability of all that she has to say, when these two 

16 more experienced, credible, consistent officers contradict 

17 her. So we would raise the question -- we don't think 

18 that just because she's been at the house of correction 

19 for two weeks she has some indicia of credibility, as with 

20 a police officer. We we think it's apples and oranges. 

21 Moving beyond the clear-evidence issue and 

22 accepting a 404(b) analysis, we're unsure what the purpose 

23 is. Cory Merrill got on the witness stand and he lied. 

24 To the extent that anything occurred with Chad Evans, in 
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1 the middle of his cross-examination, he was reacting to 

2 the fact that Cory Merrill was lying in a murder case at 

3 great expense to Chad Evans. It's not in any wayan 

4 admission of guilt. It is completely consistent with the 

5 fact that under the pressures of this murder trial, 

6 recognizing that Cory Merrill is the only witness who has 

7 ever mentioned a belt, who is lying? Who has lied in this 

8 courtroom? Who has admitted to those lies? He, Chad, is 

9 understandably ticked off that he's continuing to do 

10 exactly that at Chad's expense. It becomes highly 

11 speCUlative as to what's really going on. And the fact is 

12 that the information we have about this whole incident is 

13 gray. So this is like putting an explosive charge, not 

14 knowing where it's going to land, in front of the jury. 

15 And we think, you know, the case is nearing its conclusion 

16 in terms of the civilian witnesses. It's very close to an 

17 end, as we understand. It is reasonably clean. It is 

18 away from the speculation of other unreliable testimony. 

19 And to put this in at the end is incredibly prejudicial, 

20 not probative of anything, except that Chad Evans insists 

21 he's not guilty, is ticked off that Cory Merrill is lying 

22 on that witness stand, and, best-case scenario for the 

23 State, lost it because he's so frustrated with Cory 

24 Merrill's deceit. So we would ask that this whole area of 
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1 testimony be excluded. 

2 THE COURT: Okay. Mr. Delker? 

3 MR. DELKER: Yes. With respect to the factual 

4 allegations, I was present for the same discussion that 

5 Attorney Cronheim had with the witness, and she could not 

6 say that it was impossible for Evans to be out when 

7 Merrill was removed from his cell. She said that she did 

8 not actually witness Evans being extracted from -- I mean, 

9 I'm sorry, Cory Merrill being extracted from his cell to 

10 be moved; she said that she made a quick attempt to shut 

11 the doors. She's not sure whether all of the cell doors 

12 were shut before she called for backup. And she said it's 

13 possible that the defendant's door was not shut. And so 

14 that would not be inconsistent with what the two officers 

15 observed when they did move Cory Merrill, and she just 

16 didn't witness that exchange. 

17 THE COURT: Were all three officers there at the 

18 same -- for the same period of time? 

19 MR. DELKER: No, she was alone in the pod until the 

20 point when Cory Merrill -- or told her that he had 

21 testified against the defendant and was going to kill 

22 himself. She made a hurried effort to get all the inmates 

23 into their cells and shut the doors, and then went back to 

24 her office to call control for backup. She was in her 
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1 office when the two officers came to extract Cory Merrill 

2 and move him to a different part of the jail. She says 

3 she did not witness him actually being removed from the 

4 cell. She does not know whether or not the defendant was 

5 in or out of his cell at that time. So there's nothing 

6 inconsistent about what she's saying. 

7 And with respect to the 403, prejudice/probative 

8 analysis, I think that what's particularly important to 

9 recognize is that Cory Merrill hasn't been asked any 

10 questions yet on cross with respect to the facts of this 

11 case in the sense of the defendant's statements to him. 

12 The defendant's threats to Cory Merrill very well, I 

13 think, are designed to get Merrill to back off on what he 

14 was saying about the defendant during his 

15 cross-examination. And so I think that's probative. 

16 THE COURT: Okay. Last ---

17 MR. CRONHEIM: I know -- I know you don't want to 

18 continue this, but I want you to look, please, judge, at 

19 what has been given to you, the report from Corporal Roy. 

20 Officer Donovan says that food is over, chow is done. 

21 Everybody's been locked in. And at that point, Cory 

22 Merrill is extracted. Well, here's a statement from 

23 Corporal Roy: Evans, who was still sitting down eating 

24 the State -- I understand what the State is doing, but 



0( 

::; 

~ 
o 
g 
a: 
w 

S 

16 

1 it's not fairly giving you all the information. The fact 

2 is that she said chow was over, everybody was locked in. 

3 And Corporal Roy says Evans is outside eating. Completely 

4 inconsistent with what Officer Donovan has to say. It's 

5 impossible for Corporal Roy's account to be true based on 

6 what Officer Donovan says. And interesting, Officer 

7 Bedard agrees with Corporal Roy. She also has Chad Evans 

8 sitting. And this is what the second officer says: 

9 Merrill was walking out of the day room. He picked the 

10 route between the TV and the table so that he had to pass 

11 by inmate Evans. So that's also consistent with Evans 

12 still eating. So Officer Bedard, Corporal Roy, 

13 consistent, contradicting Officer Donovan. There isn't 

14 clear evidence. 

15 THE COURT: Okay. I'm going to read these 

16 statements before 

17 MR. DELKER: Can I just - --

18 THE COURT: Sure. 

19 MR. DELKER: I have to address that issue. 

20 Corrections Officer Donovan was specifically asked whether 

21 it was possible that these two officers observed that. 

22 She said yes, she had not cleaned up the food, it could 

23 have appeared to them that he was still eating, that she 

24 had not had a chance to -- she had ordered everyone into 
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1 their cells and was in a hurry to make sure Merrill got 

2 removed from that area, because of his threatening to kill 

3 himself and the nature of the interaction between those 

4 two. She said it's entirely possible that the two 

5 officers that came could have seen, or it could have 

6 appeared to them that Evans was still in the middle of 

7 chow at the time that Merrill was extracted. 

8 MR. CRONHEIM: What she said was, she didn't order 

9 people in, she put Chad Evans in a locked cell. That's 

10 the reason we need this hearing so that, to the extent 

11 that Mr. Delker and I are going back and forth, let you be 

12 the judge. 

13 THE COURT: Okay. The next issue is the 

introduction of the video as a full exhibit. And I have 

15 taken a look at State v. Munroe, so why don't I go ahead 

16 with the State. 

17 MR. DELKER: I think State v. Munroe is clear. It 

18 says -- it's an unpublished case, so I don't actually have 

® 
19 a particular page number. But it says that in addition --

20 defendant cites no rule or statute in New Hampshire that 

21 prohibits or restricts the jury's access to recorded 

22 confession during deliberation. Contrary to the 

23 defendant's assertions, we do not view a defendant's taped 

24 confession as testimonial evidence, but, rather, as a 
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1 tangible exhibit which is non-testimonial in character. 

2 And then they cite Am Jur, and an ALR, and McCormack on 

3 Evidence for the proposition that recorded confessions are 

4 physical evidence that the jury can consider, give 

5 whatever weight they want to, can view in the same manner 

6 they view autopsy photographs, the balls, the bats any of 

7 the other physical evidence in this case, that it's the 

8 same type of evidence as that. 

9 THE COURT: Okay. Mr. Cronheim or Mr. Sisti? 

10 MR. CRONHEIM: We would oppose that. Understanding 

11 the Court's ruling, we believe that this is a case 

12 where -- and we understand the limit of the State's 

13 request is not the transcript but the videotape, itself. 

14 We would ask that it not be introduced as a full exhibit 

15 to be taken back to the deliberation room. We believe it 

16 overemphasizes that part of the testimony. We believe 

17 that it will allow a different assessment of this 

18 testimony compared to the critical assessment of Jeffe 

19 Marshall. And it will, by necessity, weigh the 

20 defendant's testimony disproportionately. And, you know, 

21 let's -- I understand the Court's statement that it's not 

22 testimonial, but that's really what it is in terms of 

23 information. It's not a ball. It's not a picture. And 

24 we believe under the special circumstances of this case, 
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1 that it ought not be admitted as a full exhibit. 

2 THE COURT: I'll give my ruling when I come back on 

3 all the other issues. The last is the introduction of 

4 Scott Hampton's testimony, who's an expert on 

5 battered-women syndrome. 

6 MR. BROWN: Your Honor, we do intend to call Scott 

7 Hampton as an expert to educate the jury about family 

8 violence. His testimony will address the factors which 

9 may lead a victim of domestic violence to make 

10 inconsistent statements about that violence. He would 

11 also testify about factors which may lead a victim of 

12 domestic violence to remain loyal to the perpetrator 

13 despite the abusive acts or act. And, finally, he would 

14 also testify about the factors which may lead a partner 

15 who witnessed her partner to abuse another family member 

16 to remain with the perpetrator despite the abuse and not 

17 take steps to intervene. 

18 THE COURT: I'm not following you on the last 

19 issue. 
® 

20 MR. BROWN: Scott Hampton would say that there 

21 are -- there's a situation where the person is the victim 

22 of abuse. 

23 THE COURT: Right. 

24 MR. BROWN: But there's also situations where a 
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1 partner is a witness to abuse of other family members. 

2 THE COURT: So you're talking about Amanda 

3 witnessing abuse of Kassidy? 

4 MR. BROWN: Correct. 

5 THE COURT: Okay. 

6 MR. BROWN: But let me say that his testimony will 

7 be general in nature. He does not have any discovery in 

8 this case, and he would not be making comment or opinion 

9 on the principles in this case. He would simply be 

10 testifying about his experience in the field of domestic 

11 violence about what he has seen in regards to these 

12 matters. 

13 A foundation has been laid for his testimony, and 

14 I'd like to review what that foundation is. Amanda 

15 Bortner has, in fact, testified about the simple-assault 

16 charge against the defendant. And she gave an 

17 inconsistent version of that assault. In December of 

18 2000, in speaking with Sergeant White, she described the 

19 defendant grabbing her throat and hitting her against the 

20 couch. In November of 2001, for the first time, she tells 

21 the State that, before that, she had thrown a mug at the 

22 defendant. And she testified to that at trial. Clearly, 

23 that is a radical change. It changes the whole context of 

24 the encounter. And so there are inconsistent statements 
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1 there by Amanda Bortner. 

2 In addition, Amanda Bortner has testified that she 

3 witnessed numerous assaults by the defendant against 

4 Kassidy, yet, she did not leave the defendant, nor did she 

5 take steps to remove Kassidy from the situation. She's 

6 admitted that she told numerous people lies about the 

7 cause of Kassidy's injuries, and that these lies were an 

8 attempt to cover it for the defendant's abuse. We have 

9 heard testimony that Amanda chose to live with the 

10 defendant in violation of his bail conditions in a variety 

11 of settings, including other people's apartments and, 

12 finally, at a campsite in the woods of Vermont. 

13 The defense has presented testimony that it was 

14 Amanda who initiated the contact, and the defendant, in a 

15 benevolent way, feeling badly apparently for Amanda, took 

16 her in, because she had nowhere else to go. There has 

17 also been testimony about his good -- good times with 

18 Kassidy, good times with Amanda. 

19 And, finally, we heard from Cathy Nuernberg 

20 yesterday about her observations of this relationship that 

21 she saw the defendant as the dominant one in the 

22 relationship and that Amanda was submissive, which was 

23 totally different from her prior serious relationship. 

24 Now, under this evidence, the jury could infer that 
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1 Amanda Bortner stayed with the defendant because the abuse 

2 that she witnessed was not serious. They can infer that 

3 she stayed with the defendant after his arrest because, 

4 again, she didn't think it was that serious, and that he 

5 was benevolent and kind to her. Scott Hampton's testimony 

6 will provide an alternative explanation for Amanda 

7 Bortner's conduct, both before Kassidy's death and after. 

8 The jury then would have a more complete picture in which 

9 to judge her credibility. At this point, the jury may be 

10 puzzled or find that her actions were counter-intuitive, 

11 under the circumstances. 

12 A case right on point is State v. Searles, 141 NH 

13 224, a 1996 case. And that case involved this very same 

14 expert, and it was in this court. In that case, the 

15 defendant was charged with assaulting both is wife and one 

16 of his children in one incident in Rochester. At trial, 

17 the court found that both the mother and the child 

18 minimized the conduct and allowed Scott Hampton to testify 

® 
19 to provide, again, an alternative explanation for the 

20 minimization by the victim. And in that case, the defense 

21 argued that the defense did not attack the credibility of 

22 the wife. And that argument may be made here, too. But 

23 the Court found that that was not necessary for the 

24 testimony to be allowed in. And the Court relied on 
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1 Cressey, which involved accommodation syndrome in 

2 child-sexual assaults. And also in Searles, the defense 

3 made the argument that the victim did not minimize the 

4 assaults, but the Court found that, although it was not 

5 blatant minimization, there was evidence that there was 

6 minimization by the victim. Here, Amanda Bortner 

7 certainly minimized the assault against herself, which 

8 supports allowing this testimony. So we ask that Scott 

9 Hampton be allowed to testify. 

10 THE COURT: Okay. Thank you. Mr. Cronheim? 

11 MR. CRONHEIM: Your Honor, I don't want to spend a 

12 long time, but we feel very strongly that his powerful 

13 testimony ought not to be admitted into evidence. This is 

14 an effort to discredit testimony through a doctor. We 

15 believe it ought not to be admitted. We believe it is 

16 speculative and unreliable in the context of this case. 

17 The Court has already made a ruling in this case based on 

18 the examination of Amanda Bortner, that she did not so 

19 minimize, nor was she so inconsistent in her answers as a 

20 witness compared to her answers to the police that other 

21 issues of domestic violence could be brought before the 

22 jury. We believe that that was a correct ruling of law, 

23 and we believe that that ruling of law, to be consistent, 

24 ought to lead this Court to bar Scott Hampton from 
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1 testifying. 

2 It is speculative, because there are many other 

3 undisputed explanations for her conduct. We've got this 

4 extraordinary circumstance where she has been sexually 

5 abused by her step-father. We have this extraordinary 

6 circumstance where she has been threatened outside the 

7 courtroom by her mother to a sufficient extent that her 

8 lawyer brought it to the Court's attention before her 

9 testimony, and the Court made, I think, the correct ruling 

10 barring the mother from being in the courtroom at that 

11 time. 

12 We have, through discovery, though not through 

13 information before this jury, that she felt abandoned in a 

14 fundamental way by her family. Some of that is before the 

15 jury, but not all of it. We have a belief -- well, I 

16 think it's a legitimate belief that her family would not 

17 assist in posting her bail when she was incarcerated in 

18 November. We have reliable information through Cathy 

19 Nuernberg that her family provided no financial support to 

20 her. Her grand-jury testimony was that she knew of no 

21 financial support from her family. So we've got a 

22 situation where it is our view that the State is trying to 

23 make her appear to be make Amanda appear to be a 

24 battered woman without a legitimate foundation for it. 
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1 This simple assault, you may recall, we sought to 

2 separate, because we were worried that the State would use 

3 the simple assault as an evidentiary ground to get in 

4 other information which would not be relevant or 

5 admissible. We find it concerning that our prediction 

6 appears to be true. I will indicate to you that she, 

7 Amanda, has been available to the State, has provided 

8 information from the witness stand consistent with her 

9 police reports, and that she happens to have contact is 

10 before the jury. This is not the kind of testimony that 

11 needs an expert. The State is free to argue, in a 

12 common-sense way, that she is providing whatever 

13 information she's giving to the jury, based on her contact 

14 with Chad. Ironically, she'd been away from Chad for 

15 close to two months when she disclosed throwing the mug. 

16 I will also tell you that ~here is information in 

17 the discovery that Amanda's friends say she knows how to 

18 push buttons, that this is the kind of thing that she's 

19 historically done before ever meeting Chad Evans. Now, 

20 the State is saying that she's gone from this strong 

21 woman, to this subservient woman. And my memory of Cathy 

22 Nuernberg's testimony is she makes that conclusion because 

23 Amanda Bortner cooked and cleaned. I hardly think that 

24 that's indicative of necessarily being a submissive woman, 
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1 when she is unemployed, living in Chad's house, but was 

2 employed when she was living with Gabe Snyder. 

3 There is also another fundamental concern that we 

4 have. As the Court knows, the very first question asked 

5 of an expert of this kind is: You don't know the 

6 defendant, do you? We can't ask that question, because 

7 the State has chosen, as its expert, somebody who knows 

8 Chad Evans; somebody who has been his counselor, as we 

9 understand it, 13 different sessions; somebody who Chad 

10 Evans has spoken to. I would hesitate to call it a direct 

11 counseling relationship, because it was after class, but 

12 has spoken to him about Tristan Evans. Now, I can't tell 

13 you, because we have yet to be able to speak to Scott 

14 Hampton, I can't tell you what reports he read or didn't 

15 read in regard to Chad. I understand from the State he 

16 doesn't have a particular memory of Chad Evans. But I 

17 will tell you that in entering those programs, my 

18 experience is that typically one must give police reports 

19 about the early domestic violence -- about what brings the 

20 person into the battering program. Those reports are part 

21 of our discovery. So I can't even ask him, legitimately, 

22 you've not seen the discovery, because he's had access to 

23 it. 

24 So we have a great concern that the State, by its 
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1 choice, has limited our cross-examination. And separate 

2 from the fact that we think expert testimony isn't 

3 warranted because it's not necessary, it is speculative, 

4 it goes to discrediting a witness. It is also our view 

5 because of the contact between Scott Hampton, this is 

6 before he was a doctor, Scott Hampton and Chad Evans, that 

7 he ought to be excluded as a witness on that ground. 

8 THE COURT: How long ago were those sessions? 

9 MR. CRONHEIM: Year 2000. 1999, 2000. 

10 THE COURT: And there were 13 of them? 

11 MR. CRONHEIM: Yeah, it's a 26-week session, as I 

12 understand iti thirteen of them he functionally ran. 

13 THE COURT: Okay. 

14 MR. CRONHEIM: And 13 are other types of sessions. 

15 So it is our view, both under 403 and 702, it is more 

16 prejudicial than probative, it is speculative, it ought 

17 not to be allowed in as expert testimony, and that the 

18 jury has what it needs to make a judgment about the 

19 credibility of Amanda Bortner. 

20 Mr. Sisti points out that I also ought to put this 

21 in a constitutional context in terms of cross-examination 

22 of Part 1, Article 15, and 5th, 6th and 14th amendments to 

23 the Constitution. So we do that, making those 

24 constitutional arguments in terms of our 
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1 cross-examination, and in terms of all of this evidence. 

2 THE COURT: Brief response, Mr. Brown? 

3 MR. BROWN: Yes. We spoke to Scott Hampton about 

4 this issue. It was raised to us during jury selection, I 

5 believe. And he explained to me that he did provide 

6 educational services in this batterer's program. He was 

7 not a counselor. He came in and gave sort of lectures to 

8 the groups. And his memory is not that, you know, he was 

9 on the -- he did this for the entire session. He would 

10 come in occasionally and lecture. He doesn't 

11 THE COURT: How many people are in a session? 

12 MR. BROWN: His memory is that, typically, it was 

13 between six and eight people at a time. He is certainly 

14 aware of this case just generally through the media, but 

15 he has no memory of Chad Evans or having any one-on-one 

16 sessions with Chad Evans, nor would he be testifying about 

17 any confidences. And, you know, we made this concern to 

18 him, and he did not see it as a concern, nor is there 

19 something under the Rules of Professional Conduct that we 

20 can think of that would prevent him from testifying in a 

21 general sense about these topics. 

22 I think Searles is right on point, your Honor, and 

23 we have a right to present this evidence, because there is 

24 a foundation for it. 



29 

1 THE COURT: Okay. I'm going to take a brief break 

2 and read the statements and a couple of other documents, 

3 and then I'll be back shortly with my rulings. Yes? 

4 MR. SISTI: Your Honor, there may be some 

5 scheduling things we would like to discuss, as well, I 

6 mean, I don't think we have to do it out here, but if we 

7 could have a meeting with the Court concerning scheduling 

8 

9 THE COURT: Okay. 

10 MR. SISTI: -- and anticipated days of defense 

11 testimony, you know, I generally hesitate in making those 

12 predictions, because it kind of plays our hand out, but I 

13 think in all fairness, the Court should have an 

14 understanding of where we're going to be. 

E 15 THE COURT: All right. 
~ 

Great. I'll be back out, 
! a 16 shortly. 
i 
ii 
~ 17 THE 
f.j 

BAILIFF: All rise. 

~ 18 [Recess] . 0 
< 
<!l 
Z 
W 
D- 19 THE BAILIFF: You may be seated. 
® 
< 
:::; 20 THE COURT: Did counsel want to approach about a: an ~ 
c 
15 
III 21 issue, first? a: 
w 
U) 

::'i 

22 MR. DELKER: Yes. 

23 THE COURT: Okay. Do you need Attorney Shoen for 

24 this, or not? 
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1 MR. SISTI: I don't think she needs to be here. 

2 THE COURT: No. Okay. 

3 MR. SISTI: She may be very happy in a moment. 

4 THE COURT: Okay. 

5 [The following is a discussion at the bench] . 

6 MR. DELKER: I think we have an agreement on what 

7 to do about Cory Merrill. 

8 THE COURT: Okay. 

9 MR. DELKER: Defense is proposing language for the 

10 Court with respect to striking his testimony that we feel 

11 is pretty neutral. And I think instead of continuing down 

12 this path and wasting more time in this trial with this 

13 issue, we're going to ask the Court to just ---

14 THE COURT: Strike. 

15 MR. DELKER: -- adopt the language proposed by the 

16 defense. 

17 THE COURT: Okay. 

18 MR. CRONHEIM: And let's put it on the record so 

19 that you're aware of it and comfortable with it, if we 

20 could. 

21 THE COURT: Okay. 

22 MR. CRONHEIM: Basiclly, the Court will be ---

23 THE COURT: Do you have it written anywhere, or 

24 should I write it down? 
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1 MR. SISTI: Actually, we probably should write it 

2 down. 

3 THE COURT: I'll write it. 

4 MR. CRONHEIM: Just so that the ideas are out. The 

5 Court's striking the testimony of Cory Merrill. 

6 THE COURT: Okay. 

7 MR. CRONHEIM: It is doing so after his decline to 

8 continue to testify. 

9 THE COURT: Okay. 

10 MR. CRONHEIM: This impacts the defendant's 

11 opportunity to confront and cross-examine him. 

12 THE COURT: Okay. 

13 MR. CRONHEIM: Cross-examination is the lynch pin 

14 of testing the reliability of a witness. Therefore, in 

15 the absence of the test and reliability, this cannot be 

16 considered reliable testimony, nor can it be considered 

17 testimony on the part of the jury. 

18 THE COURT: Okay. 

® 
19 MR. CRONHEIM: Something along those lines. 

< 

~ 20 THE COURT: Okay. 
o 

~ 
0: 
W 

~ 
MR. CRONHEIM: Which, 21 also, with the understanding 

22 that our new good friend, Officer Donovan, will not be 

23 testifying. So all that stuff would be excluded. 

24 THE COURT: Okay. 
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1 MR. CRONHEIM: And we would, you know, work with 

2 the Court on particular language, but that's the idea. 

3 THE COURT: Okay. Great. Do you want to write 

4 something out and have me look at it? 

5 MR. SISTI: Yes. 

6 THE COURT: Why don't you all write something out 

7 that you can all agree on. 

8 MR. CRONHEIM: Okay. 

9 THE COURT: We can do that at a break, or 

10 something. 

11 MR. SISTI: Great. 

12 MR. CRONHEIM: Sure. We just needed to be sure 

13 that that was comfortable from your perspective in terms 

14 of an instruction. 

E 15 THE COURT: Yeah, sure. 
s 
J 
f 16 MR. SISTI: It does eliminate an open sore in this 

III 17 particular ~ case. 
~ 

~ 18 THE COURT: Okay. 
Co « 

" z 
UJ 
"'- 19 MR. SISTI: I wanted to speak about scheduling, 
® 
« 
::;; 20 though. I had concerns about it. And I'll be pretty a: 
12 
Q 

~ 
III 21 candid here. I don't think a: 
UJ 

our case is going to take more 
'" :5 

22 than about a day. 

23 THE COURT: Okay. 

24 MR. SISTI: I truly believe that, in the extreme, 
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I we would be Tuesday at noon maximum, all right? 

2 THE COURT: Okay. 

3 MR. SISTI: I'm concerned about getting Baden here 

4 tonight, if I can't get him in all the way. He called me 

5 yesterday. He's got two emergency autopsies in Albany 

6 today. I didn't know where this thing was going last 

7 night. I put an alternative day together for him which 

8 was -- he was comfortable with, which is Monday. I said I 

9 would clear it with you before 10:30, so that he can make 

10 his shift. He would be on and off, clearly, in one day. 

11 If it's our case by Monday, and it certainly looks like it 

12 right now, he's on and off Monday. I don't even know if 

13 we have a Tuesday. 

14 THE COURT: Okay. 

15 MR. SISTI: All right. I would feel a lot better. 

16 And I know you had to deal with this when you were with 

17 the attorney general's office, with experts making sure 

18 they come and go when they're planned. And the problem 

19 is, if I get him here tonight and I can't finish him 

20 tomorrow, I can't have him Monday. He's got to be back in 

21 New York. But if I know today, he can switch Friday with 

22 Monday, and it will be clear. I know he'll be clear. 

23 THE COURT: Okay. All right. Well, maybe we can 

24 use the time Friday for jury instructions. 
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1 MR. SISTI: Well, that's what I was thinking. 

2 MR. BROWN: Just so I'm clear, you want to start 

3 with him and you're not going to call any witnesses before 

4 him on Friday? 

5 MR. SISTI: On Monday, no. 

6 THE COURT: You're not going to call anybody on 

7 Friday? 

8 MR. SISTI: Oh, no, I don't think we'll be calling 

9 him on Friday. 

10 THE COURT: Because he mayor may not be your only 

11 witness? 

12 MR. SISTI: Right. 

13 THE COURT: Okay. 

14 MR. SISTI: He may be it. 

15 THE COURT: Okay. That's fine. 

16 MR. SISTI: Is that all right? 

17 THE COURT: Yup. 

18 MR. SISTI: Okay. And what I have to do now, I 

19 have to call my office so they can get him rescheduled 

20 THE COURT: Okay. 

21 MR. SISTI: and then we're all set. 

22 THE COURT: Do you want to call him ---

23 MR. SISTI: Because I already had him in a hotel, 

24 flights, everything, you know? 
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1 THE COURT: Okay. Do you want to call him now, or 

2 do you want me to give you my rulings on other issues? 

3 MR. SISTI: We want your rulings, of course, but 

4 I've got time to get him. He's said by 10:30. 

5 THE COURT: This will only take me five minutes. 

6 MR. SISTI: Okay. 

7 THE COURT: Okay. 

8 MR. SISTI: All right. Thank you. 

9 THE COURT: Okay. 

10 MR. BROWN: Thank you. 

11 THE COURT: Okay. 

12 MR. SISTI: Sorry. There was an issue, apparently 

13 the State has given the X-ray films to an expert in 

14 Boston. We don't have a report, or we just got a report 

15 this morning. 

16 THE COURT: Okay. 

17 MR. SISTI: This is the report we just received 

18 during trial. I think we have -- we haven't even read the 

® 
19 report. 

20 THE COURT: Yeah. 

21 MR. SISTI: My expert hasn't read the report. 

22 THE COURT: Yeah. 

23 MR. SISTI: We have to explore whether we're going 

24 to move to strike his testimony. 
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1 THE COURT: Strike whose testimony? 

2 MR. SISTI: The radiologist's. It was not ---

3 MR. DELKER: We only intend to call the radiologist 

4 in rebuttal in the event that Dr. Baden continues with his 

5 assertion that there are no fractures. 

6 THE COURT: Okay. 

7 MR. DELKER: If he changes his opinion of that, in 

8 light of the report, we don't intend to call him. This 

9 was material I wanted available for rebuttal. 

10 THE COURT: Okay. Yeah. 

11 MR. SISTI: That's fine. But, I mean ---

12 MR. CRONHEIM: Except -- and I haven't read the 

13 report -- but when will talked with me yesterday, he said 

14 that the radiologist apparently has detected a skull 

15 fracture that has never been an issue in the case. 

16 THE COURT: Okay. Well, then he can't testify to 

17 that. 

18 MR. DELKER: No. I just put it in there for 

19 completeness. I asked him to. 

20 THE COURT: Okay. All right. If it's purely 

21 rebuttal, then I'm going to allow it, especially since you 

22 didn't get to depose -- depositions of all these experts 

23 occurred so late. 

24 MR. SISTI: Okay. It's kind -- I'm kind of --
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1 well, okay, we'll deal with whether or not it's rebuttal. 

2 THE COURT: Right, after we hear the testimony. 

3 MR. SISTI: Okay. 

4 THE COURT: Okay. 

5 MR. SISTI: Thank you. 

6 [End bench conference] . 

7 THE COURT: Okay. A couple of issues regarding 

8 Cory Merrill came up. The parties have reached an 

9 agreement about that particular witness's testimony, and 

10 they'll be drafting up some language for me to take a look 

11 at. The next issue had to do with the introduction of the 

12 video as a full exhibit. While I may tend to agree with 

13 the defense characterization of a video as testimonial, 

14 the supreme court does not, and I'm bound to follow their 

15 rulings. And under Munroe, I think it's clear that the 

16 videotape, but not the transcript, can go to the jury. So 

17 I'm going to allow that to be marked as a full exhibit. 

18 The last issue had to do with the testimony of 

19 Scott Hampton, who is a witness the State would like to 

20 call regarding domestic -- family domestic violence to 

21 provide testimony about explanations for why a victim may 

22 make inconsistent statements, and why a victim may remain 

23 loyal, and why a victim may, even having seen abuse, stay 

24 with a particular defendant. And that the State gave 
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1 several reasons for why that testimony should be 

2 admissible. And I have taken a look at State v. Searles. 

3 And while I think this is a close call, I do not think 

4 that the minimization in this case rises to the level that 

5 occurred in State v. Searles, and so I do not believe that 

6 the expert testimony is admissible in this case for 

7 several reasons. 

8 First of all, in Searles the record revealed that 

9 the victim's initial initial trial testimony so 

10 deviated from her prior statements that the prosecutor 

11 requested she be declared an adverse witness. The Court 

12 granted the request and, thereafter, the prosecutor led 

13 the victim through many statements she had made earlier 

14 about the incident. Despite her examination about the 

15 defendant grabbing her neck, she testified he only hurt 

16 her a little bit, and, at one point, denied suffering any 

17 injury at all. In addition, she looked at a photograph of 

18 her daughter's injuries and indicated the photograph 

19 demonstrated that the injury was worse than it really was. 

20 The daughter who was injured indicated she did not want to 

21 testify about her father's conduct, and she suggested that 

22 her father could not see her when he pushed the crib into 

23 her, and offered an exculpatory explanation for the 

24 particular abuse. 
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1 The Court in Searles recognized that the trial 

2 court also found that while the victim's statements --

3 while characterizing the victim's statement as recanting 

4 and certainly perhaps stronger than what we have here, I 

5 think that we're close to it. So in Searles, the trial 

6 court found that the victim's minimization was as close to 

7 a recantation as you could get without calling it 

8 recantation. 

9 In this particular case, I find the facts 

10 distinguishable. Amanda Bortner testified extensively 

11 about the defendant grabbing Kassidy's face so hard that 

12 it left bruising. She testified about the defendant 

13 roughly putting the victim into a corner such that she 

14 banged her head on the wall. Though at times when 

15 confronted by the prosecutor with her statement, she 

16 indicated she might have told the police something, she 

17 provided almost consistent testimony at trial with her 

18 pretrial statement to the police. 

19 So what the Court needs to do is to consider a 

20 spectrum here, and there's a spectrum of minimization. 

21 And the more the minimization and the closer it gets to 

22 recantation, the more probative the proper testimony is. 

23 And the flip side of that is the less minimization, the 

24 less probative value the particular testimony is. In this 
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1 case, as well, Amanda Bortner admitted that the two of 

2 them made up stories to cover up the abuse, and provided 

3 fairly consistent testimony with her pretrial statements. 

4 In addition, what the State has in this particular 

5 case is Amanda Bortner's admission that she still loves 

6 the defendant, that she misses the defendant. The State 

7 has testimony from Cathy Nuernberg about her particular 

8 observations which makes the domestic-violence expert's 

9 testimony even less relevant, because there is information 

10 in the record from which the State can make a common-sense 

11 argument explaining Amanda Bortner's minimization, to the 

12 extent it is in this particular case. 

13 The Court also has to balance what it believes is 

14 some -- there is some relevance to Scott Hampton's 

15 testimony, though not enough to be admissible. It also 

16 has to balance the likely prejudicial affect of an expert 

17 testifying about the domestic-violence syndrome. And I 

18 find that that prejudicial affect outweighs any minimal 

19 probative value to that particular testimony. 

20 Finally, the Court is also extremely concerned 

21 about this particular witness, Scott Hampton's involvement 

22 with Chad Evans in a previous -- in previous sessions in 

23 '99 and 2000. I understand and appreciate that Mr. 

24 Hampton can't remember his particular contact with him, 
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1 but the fact that he spent 13 weeks providing lectures to 

2 a small group of people concerns the Court enough to 

3 believe that the defense would be restricted in its 

4 cross-examination of this particular witness on his 

5 contact with Chad Evans. And if the jury did find out 

6 that there was some contact, even though Mr. Hampton can't 

7 remember it, they may even draw more of a speculative 

8 conclusion about this particular witness's testimony in 

9 this case and his conclusions about what a battered woman 

10 or battered family would act like under these 

11 circumstances. So for those reasons, I'm going to 

12 prohibit the State from introducing Scott Hampton's 

13 testimony. 

14 Why don't we take a short break so you can make a 

15 call, Mr. Sisti, then we're going to take up the 

16 testimony. We'll do the instruction at a break. Okay. 

17 MR. SISTI: Thank you, your Honor. 

18 THE COURT: Thank you. 

19 MS. SHOEN: Your Honor, may I be excused? 

20 THE COURT: Yes, you may. Thank you, very much, 

21 Ms. Shoen. 

22 MS. SHOEN: Thank you. 

23 A 
[State's Exhibit No. 72, videotaped interview of 

24 defendant, part 1, received in evidence] . 
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1 
A [State's Exhibit No. 73, videotaped interview of 

2 defendant, part 2, received in evidence] . 

3 
A [Defendant's Exhibit G, Indictment - Cory Merrill, 

4 received in evidence] . 

5 
A [Defendant's Exhibit H, Indictment - Cory Merrill 

6 received in evidence] . 

7 A [Defendant's Exhibit I, Indictement - Cory Merrill, 

8 received in evidence] . 

9 [Court recessed at 9:56:16 A.M.] 

10 [Court resumed at 10:07:42 A.M.] 

11 THE BAILIFF: You may be seated. 

12 THE COURT: Good morning, again, ladies and 

13 gentlemen. Nice to see you. I was thinking last night 

14 when we broke: Well, should I have them come at 9:00, 

15 because, probably, we'll get all this done before nine. 

16 Well, maybe 9:30, this will be safe. So it's a good thing 

17 I didn't make you come at nine, because here we are at 

18 10:00. And I want to thank you again for your patience. 

19 Let you know we've resolved a lot of legal issues so that 

20 we'll be able to proceed this morning with the rest of 

21 testimony. And I'm going to ask you again the same 

22 question I ask you every morning: Has anything come up 

23 overnight for any of the jurors, including anything you 

24 might have read about, or heard about or seen on 
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1 television that has caused you to believe you cannot sit 

2 on this case and hear the evidence fairly and impartially? 

3 Okay. Thank you, very much. 

4 All right. Do we have the witness that was on 

5 yesterday? 

6 MR. DELKER: Yes, your Honor. 

7 THE COURT: Okay. 

8 MR. DELKER: And may we approach, just briefly - - -

9 THE COURT: Sure. 

10 MR. DELKER: - - for a housekeeping matter? 

11 THE COURT: Okay. 

12 [The following is a discussion at the bench] . 

13 MR. DELKER: I noticed -- I noticed that Bruce 

14 Aube, who is on the witness list, is in the courtroom 

15 today. I don't think that the State intends to call him, 

16 but I don't know if the defense does. So I just wanted to 

17 make sure. 

18 THE COURT: Okay. 

19 MR. CRONHEIM: Yeah. And for the record, the 

20 reason he's here is because we're not calling him. 

21 MR. DELKER: All right. 

22 THE COURT: Okay. 

23 MR. DELKER: Good. Thank you. 

24 [End bench conference] . 
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1 THE COURT: Thank you, sir, you may resume the 

2 stand. Good morning. You understand you're still under 

3 oath? 

4 THE WITNESS: Okay. Yes. 

5 THE COURT: Okay, have a seat. 

6 THE WITNESS: Thank you. 

7 A CROSS-EXAMINATION [By Mr. Sisti] 

8 Q Good morning. 

9 A Good morning, sir. 

10 Q You need water up there? 

11 A Yeah, a glass of water would be good, please. 

12 MR. SISTI: Can you get it, Babe? Thanks. 

13 [By Mr. Sisti]: 

14 Q And if you need a break or anything like that, just 

E 15 tell me. 
~ 
8, 

t 16 A Thank you. 

ill 17 Q ~ 
fi 

Detective, I just want to go through some 

~ 18 ;, background here, first, so we have an understanding 
'" '" z 
w 

19 "-

® 
of who you are, and what you do, and just what the 

'" ::;; 20 a: 
0 
IL 

heck you were doing on November 9th, 2000. You 
" i5 
III 21 a: 
w stated to the jury that you had some law-
'" ~ 

22 enforcement experience, and I just need to know 

23 again just what was that so the jury has a full 

24 understanding of what you did prior to November 
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1 9th. 

2 A Would you like my full career up until this point? 

3 Q If you would, please. 

4 A 1991, I started with the Waldo County Sheriff's 

5 Department as patrol deputy. I was assigned to an 

6 island patrol, which I lived out there for three 

7 months. I was employed with them for approximately 

8 one year when I was hired by the Gorham Police 

9 Department as a municipal patrol officer. I 

10 patrolled there for approximately three years when 

11 I applied to the Maine State Police; was hired as a 

12 Maine state trooper; graduated from the academy, 

13 was assigned to a rural patrol. From that point, I 

14 was placed into an undercover unit which was --

15 called the Central Maine Violent Crime Task Force. 

16 I was assigned to a United States Marshall Service 

17 unit working undercover. My primary assignment 

18 there was to apprehend fugitives of federal 

19 
® 

warrants, and also investigate illegal gun 
< 
~ 20 ~ 
~ 

trafficking and make purchases of guns undercover. 
0 

~ m 21 ~ w From there, I was promoted into this Criminal 
00 
5 

22 Investigation Division One of the Maine State 

23 Police, which is our major-crimes unit. And thus 

24 far I'm responsible for homicide, suspicious death, 
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1 suicides, any major crimes in child-abuse 

2 cases. And that's the capacity where I'm at right 

3 now. 

4 Q Now, that means you have 10 years' of experience, 

5 right? 

6 A Roughly, yes. 

7 Q Okay. Tell me a little bit about Richard LeClair. 

8 How much experience does he have? 

9 A I believe Detective LeClair has 15 years, possibly 

10 16 years with the department. He worked for the 

11 Maine State Police, primarily. He wasn't employed 

12 by any other agency. He was promoted into the 

13 criminal investigation unit approximately four and 

14 a half years ago where he works for the same office 

E 15 that I do, and he's assigned at the rank of 
8 

1 16 f detective as am I, and has the same job description 

~ 17 ~ and responsibilities that I do. 
~ 

~ 18 Q 
~ 

So he has at least 15 years of law-enforcement 
< 
~ z w 

19 ~ experience, right? 
® 
< 
~ 20 A ~ Yes. 
0 
~ 

0 z 
0 

21 m Q ~ w 
Tell me a little bit about Sergeant Matthew 

00 

5 

22 Stewart. 

23 A Sergeant Matthew Stewart is my direct supervisor. 

24 He has approximately 19-plus years' experience, all 
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1 of which -- I'm sorry -- 17 years of that have been 

2 in the criminal-investigation division. He 

3 progressed from detective to sergeant where he 

4 currently supervises my southern unit, and is my 

5 direct supervisor. 

6 Q All right. So between the three of you folks, 

7 you've got somewhere between 40 and 45 years of 

8 law-enforcement experience, that's what we now, 

9 right? 

10 A Yes. 

11 Q You've got between 40 and 45 years of experience 

12 dealing with investigations and dealing with, I 

13 don't know, interrogation of suspected individuals 

14 in a criminal context, right? 

E 15 A 
8 

Between the three of us, yes. 
~ a 
~ 16 Q i Okay. Between the three of you. And November 9th, 

~ 
~ 17 
~ 

2000, in fact, Chad Evans was subjected to the 

~ 18 
Q 

questioning of both you and Richard LeClair, right? 
< 
0 
Z 
W 
~ 19 A 
® 

Detective LeClair and I was both assigned to 

< 
~ 20 ~ 
0 interview Chad Evans, yes, we were. 
~ 
Q 

~ m 21 Q ~ w And Sergeant Stewart, right? 
~ 

~ 

22 A He was monitoring the interview via remote video 

23 system and was aware of the interview as it 

24 progressed. 
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14 Q 

15 A 

16 Q 
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18 
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21 A 
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No, I mean, in fact, in all fairness, Chad didn't 

know at the beginning at this particular interview 

that he was being videotaped, right? 

I don't know if he was made aware of that or not. 

Well, we have -- we listened to what was going on. 

We saw the videotape and heard the words yesterday. 

Was there anything on that videotape, or did we 

miss something, and when we were reading over the 

transcripts that indicated that you told Chad that 

he was being recorded? 

Actually, I think he noticed the tape recorder on 

the desk himself, which was plainly visible and 

remarked about it. 

Yes. How many pages into the interview? 

I'm not sure. 

All right. But let me -- let me ask the question 

again, because I'm not asking whether or not Chad 

saw something. I'm asking whether or not you 

folks, in all fairness, told him that his statement 

was going to be videotaped? 

No, we're not required to do that in the State of 

Maine. 

You're not? 

No. 
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1 Q Do you know if that's required in the State of New 

2 Hampshire? 

3 A I do not know. I don't function under the New 

4 Hampshire State rules. I'm not sure. 

5 Q Well, let me just ask you something: Did you tell 

6 him -- were you straight with him, did you say this 

7 is being monitored by somebody, as well? 

8 A No. And, again, that's not required in the Maine 

9 State statutes. 

10 Q All right. So Chad Evans came over to the police 

11 station. Do you know what time he got there? 

12 A No, I don't. 

13 Q Do you have any idea how many hours he was waiting 

14 around for this interrogation? 

E 15 
8 

A No, I don't. 

I 16 Q Do you know if he was forced to come over to the 

ill 
17 i\! 

iii 
station, or did he voluntarily come over to the 

~ 18 
" 

police station at the request of the police? 
« 
'" z 
W 
11. 19 
® 

A I'm not aware how he was made notified to come to 
« 
~ 20 a: 

" IL 
the police station. I was contacted by my 

C 
fj 
CD 21 a: 
w supervisor, and when I arrived, I was advised that 
II) 

S 

22 I'd be assigned the interview. And I had no 

23 contact with Mr. Evans at that point. So I'm not 

24 sure how he was made aware to come down to the 
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1 police department. 

2 Q Well, let me ask you this, okay? Was he told at 

3 any time prior to your interrogation how Kassidy 

4 died? 

5 A I am not sure. The first time that I spoke with 

6 Mr. Evans is when we were video interviewing him. 

7 I don't know if he was made aware or told how she 

8 died prior to coming to speak with me. 

9 Q Do you know if Chad even knew whether or not the 

10 death was being considered a murder, or do you know 

11 if he even knew if Kassidy was involved in a 

12 pickup-truck accident or something? 

13 A Again, I'm not sure what he was aware of. I was 

14 strictly assigned to interview him, and I don't 

15 know what he was told prior to coming to speak with 

16 me. 

17 Q But you certainly didn't tell him, right? 

18 A Tell him? 

19 Q 
® 

Well, did you tell him how Kassidy died? 

< 
~ 20 A oc 
0 

Yes, I did. 
~ 

Q 
Z 
0 
~ 21 Q oc w Well, why don't you tell the jury, okay, if you 
~ s 

22 would. 

23 A I was told by detectives that the physician had 

24 indicated some sort of a closed-head trauma. 
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1 Q Closed-head trauma? 

2 A That's what I was told. 

3 Q Okay, we're going to talk about that as we move 

4 along. Are you any kind of an expert in 

5 closed-head trauma or the symptoms with regard to 

6 closed-head trauma? 

7 A I'm not an expert on that, no. 

8 Q Did you make yourself out to be one during the 

9 course of your interrogation of Chad Evans? 

10 A No, I did not. 

11 Q Did you ever infer that you knew that the injury 

12 would have had to have taken place after Chad Evans 

13 picked Kassidy up at Jeffe Marshall's home? 

14 A My experience with closed-head injuries, which I do 

E 15 
8 

have some, is generally they're referred to as a 

I 16 
i 

subdural hematoma, and they progress over time. 

~ 
17 ~ 

~ 
Generally, they're not an instant type of injury; 

~ 18 
~ 

they develop over a period of time. 
< 
~ z w 
~ 19 Q 
® 

Okay. That was an interesting comment. Let's go 

< 
~ 20 ~ back to the question. Did you tell -- by the way, 
0 

~ 21 ~ w I just want you to know something, in all fairness. 
~ 

22 The jury's going to get the videotape. The jury's 

23 going to hear your questions, if they want to, 

24 during the course of their deliberations, okay? 
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1 A Yes, that's fine. 

2 Q All right. Let me ask the question, again. And 

3 I'll ask you to be responsive. Did you infer or 

4 directly tell Chad Evans that the injuries that 

5 were inflicted upon Kassidy Bortner would have had 

6 to have taken place after she was picked up at 

7 Jeffe Marshall's house? 

8 A That was -- that was my suspicion, yes. 

9 Q That was your suspicion. Did you get -- let me ask 

10 you something, okay? Did anybody with any medical 

11 training, whatsoever, tell you that? 

12 A No. That's from my experience. 

13 Q That's from your experience. From your experience, 

14 do you just interrogate people like that without 

E 
8 

15 knowing what the heck's going on with the actual 
~ 

~ 
16 f physical condition of the alleged victim? 

m 17 A ~ I interviewed him with the amount of information 
~ 
8 
~ 18 
0 

that I was provided with from the physical -- from 
< 
~ z w 

19 ~ 

® 
the physician at the hospital, and that was all I 

< 
~ 20 ~ had at that time. 
~ 

0 

~ m 21 Q oc w Well, you didn't speak to the physician, right? 
S 

22 A No, I did not. 

23 Q You didn't get a medical opinion as to time of 

24 infliction of injury, right? 



53 

1 A No, I did not. 

2 Q You didn't have any information with regard to the 

3 actual cause of death yet, right? 

4 A I was given information that it was a suspected 

5 closed-head injury that caused the death. 

6 Q There wasn't an autopsy, yet, right? 

7 A No, there wasn't. 

8 Q You didn't talk to a doctor, right? 

9 A No, I did not. 

10 Q Did anyone give you a physician's report, or 

11 anything? 

12 A I was made aware of that through one of the 

13 detectives or my supervisor, I'm not sure which 

14 one, that the suspected cause of death was a 

E 15 
~ 

closed-head injury from the physician at the -- at 
& 
~ 16 i the hospital. 

m 
~ 17 Q 
~ 

Okay. But I'm just -- I'm asking you about your 

~ 18 
Q 

accusation, and it was an accusation, that the 
~ 
0 z w 
~ 19 
® 

injuries must have taken place after Kassidy was 
~ 

~ 20 ~ 
~ 

picked up Jeffe Marshall's home? 
0 

~ 21 A ~ w 
0 

Again, my experience with closed-head injuries is 
~ 

22 that they develop over time. That was the 

23 suspicion at that time. So it would have happened 

24 over a fair amount of time before the injury killed 
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her. 

Right, a fair amount of time. The injury could 

have occurred at Jeffe Marshall's house, right? 

When? 

The night before, November 8th. 

It's very possible. I'm not sure exactly what 

what the frame is. I'm not an expert in that. 

You'd have to narrow that down with an expert. I 

was operating off of what I was given for 

information at the time. 

Okay. But I gotta ask you a question, okay? Who 

gave you the information? Name a name for this 

jury. 

I'm not sure which detective. I'd have to say 

Sergeant Matt Stewart was privy to that information 

at the time, and I was briefed by him, as well as 

other detectives. 

Okay. Did Sergeant Matthew Stewart say that the 

injury would had to have occurred after Kassidy was 

picked up at the Marshall residence? 

I don't believe he said that. I don't recall if he 

said that or not. 

Did any Maine state police detective tell you that? 

No. 
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1 Q Did any physician, nurse, or EMT tell you that? 

2 A No. 

3 Q Okay. What we really have here is an interrogation 

4 device, correct? 

5 A Again, I was operating off of the information I had 

6 at the time of a closed-head injury, which 

7 progresses over time. 

8 Q I understand. 

9 A It's all the information I had, and, from my 

10 experience, that was the best way that I could 

11 explain that. 

12 Q Yeah. What really happened here was that you 

13 already settled in on Chad Evans as being the 

14 perpetrator of the crime before you got to analyze 

15 any medical evidence, right? 

16 A I did not, no. 

17 Q Before you got to see an autopsy report, right? 

18 A No, I did not focus on Chad Evans at the time. 

19 Q Okay. We'll bring you to that, too. 

20 A Okay. 

21 Q And we're going to have some specific questions 

22 with regard to why you didn't want to talk about 

23 Jeffe Marshall, because you didn't want to, right? 

24 A Jeffe Marshall was being interviewed by another 
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1 detective, or had already been. So I was 

2 interested in what Mr. Evans had to say. I was 

3 confident that Jeffe Marshall would be asked a lot 

4 of the same questions. During the interview, Mr. 

5 Evans was given an opportunity to speak about Jeffe 

6 Marshall, which he did for well over an hour, and 

7 towards the end, that's when we decided to start 

8 asking him directly if he was involved with the 

9 death of this child. 

10 Q Well, we'll get into that. But you're telling this 

11 jury, and they're going to have to make a decision 

12 on it, that he was talking about Jeffe Marshall for 

13 well over an hour? 

14 A Not just Jeffe Marshall. 

15 Q Well, you know, I mean, I think that's what you 

16 said, that's why I want to be real careful with it, 

17 detective, okay? 

18 A He said he had an opportunity to discuss that, and 

19 he did discuss portions of Jeffe Marshall. 

20 Q Well, he discussed it when you let him, right? 

21 A No, we discussed it throughout the interview. 

22 Different points of it. 

23 Q When you were sick of hearing about it, when you 

24 were just going to point the finger, right, then 



57 

1 you said I don't want to hear about Jeffe Marshall 

2 any more, right? 

3 A No, I was interested in what Chad Evans had to say 

4 to me about his involvement. I knew Jeffe Marshall 

5 was being interviewed by the detectives, 

6 and I was interested in what Mr. Evans had to say. 

7 Q Okay. Is that why you said: I do understand that. 

8 I don't want to hear any more about Jeffe, okay? 

9 So let's just put Jeffe away? Page 100 of the 

10 transcript. Is that why you said that? 

11 A We had spoken about Jeffe already. It seemed that 

12 when we started to talk about Mr. Evans' 

13 involvement, he wanted to talk more about Jeffe 

14 than what he had been asked. So I wanted to 

15 concentrate on Mr. Evans. That was my assignment. 

16 And I was trying to complete that assignment. 

17 Q Well, was your assignment to get Chad Evans to 

18 confess to killing Kassidy Bortner, is that the 

19 deal? 
® 
< 
~ 20 A ~ 

~ 
No, my -- my assignment was to find out what role 

0 z 
g 

21 ~ w Chad Evans may have played in the death of Kassidy 
w 
~ 

22 Bortner. 

23 Q Okay. And he denied having any role in the death 

24 of Kassidy Bortner, correct? 
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1 A Yes, he did. 

2 Q And he did so over three hours and thirty minutes 

3 of interrogation by you folks, right? 

4 A He was interviewed for that amount of time, yes. 

5 Q Yeah. Three hours and thirty minutes, interviewed 

6 as you say, by two Maine State Police detectives, 

7 at least, in a room at what police department? 

8 A The Kittery Police Department. 

9 Q At the Kittery Police Department. He was all by 

10 himself, right? 

11 A Yes, he was. 

12 Q And he came there voluntarily, right? 

13 A To my knowledge, yes. 

14 Q Right. And he didn't have a lawyer? 

15 A No, he was offered one and chose not to have one 

16 present. 

17 Q So you were going to play by these rules that you 

18 gave him in the beginning, the Miranda warnings, is 

® 
19 that what you're saying? 

20 A We were directed to read Miranda, which I did do 

21 that. 

22 Q All right. Did you hear my question? 

23 A You have to repeat it for me. 

24 Q All right. Were you going to play by the rules 
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I that's dictated by Miranda, or were you just 

2 reading off the Miranda words to Chad Evans? 

3 A I always follow the rules. 

4 Q All right. We'll talk about that, too, okay? In 

5 fact, let's talk about that right now. One of the 

6 rules, as basically set forth by the Miranda rule, 

7 is that if Chad doesn't want to talk any more, or 

8 if he wants to leave, and then ---

9 MR. DELKER: Objection, your Honor. May we 

10 approach? 

11 THE COURT: Sure. 

12 [The following is a discussion at the bench] . 

13 MR. DELKER: The defendant's -- I think the 

14 defendant's question, depending on how they're worded, the 

15 way this one is being worded, I think, is misleading. The 

16 defendant wasn't in custody. He wasn't subject to Miranda 

17 There was no obligation for them to give him Miranda 

18 warnings at that point in time. So for them to -- for the 

19 defense to suggest that he was somehow violating the law 

20 with the dictates of Miranda by continuing to question the 

21 defendant is misleading and inaccurate. 

22 MR. SISTI: Well, it's not. He said he played by 

23 the rules. 

24 THE COURT: I mean, you can bring all that up on 
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1 redirect. But the fact is he read Miranda and the defense 

2 is entitled to ask: Well, why did you read him Miranda if 

3 you weren't going to let him go? 

4 MR. DELKER: If you ---

5 THE COURT: If you weren't going to let him go and 

6 he said he wanted to go. 

7 MR. DELKER: All right. Thank you. 

8 [End bench conference] 

9 [By Mr. Sisti]: 

10 Q Let's go back to playing by the rules, okay? You 

11 read him the rules, and the rules were in a Miranda 

12 warning, right? 

13 A Yes, he was read Miranda. 

14 Q All right. He was read Miranda. And just so -- I 

15 just want to be really careful here, detective, 

I 16 okay? Are those the rules that you say you were 

ill 
17 III 

i3 
playing by? 

~ 18 A ;; Yeah, we read Miranda, and we progressed with the 
« 
CJ z 
W 
Q. 19 
® 

interview after that. 
« 
::0 20 Q a: 
~ 

All right. So you were going to adhere to the 
c 
i5 ., 

21 a: w Miranda rules, right? 
~ 

22 A Yes. 

23 Q Okay. So if he said he wanted to leave, then you 

24 would let him leave, right? 
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1 A Yes. 

2 Q If he said he didn't want to answer any questions, 

3 or he didn't feel like answering any more 

4 questions, then you weren't going to question him 

5 any more, right? 

6 A No. 

7 Q All right. But you did, didn't you? 

8 A If we talked any more, it was because he would have 

9 reinitiated that. 

10 Q Sure. 

11 A And, again, he wasn't under arrest, so Miranda 

12 doesn't necessarily apply in this case where he was 

13 not under arrest. 

14 Q Ah. Did you -- at the beginning of that interview, 

15 that interrogation of Chad, did you say: I'm 

16 reading you Miranda, but that really doesn't really 

17 apply. Did you tell him that? 

18 A No. We read Miranda at the direction of the 

19 attorney general's office. He was in a 

20 non-custodial situation. We read Miranda. It does 

21 not necessarily apply if he's not under arrest, 

22 which he was not. 

23 Q That's nice to know that as a law-enforcement 

24 officer, right, that's a good thing to know, isn't 
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1 it? 

2 A It's part of my job to understand that. 

3 Q It's part of your job to tell Chad Evans what the 

4 rules of the interrogation are, too? 

5 A Yes, they are. 

6 Q You didn't tell him that Miranda didn't apply, did 

7 you? 

8 A I was instructed to read Miranda, and that's 

9 exactly what I did. 

10 Q Sir, did you hear my question? 

11 A Yes, I did. 

12 Q All right. Did you tell Chad that, basically, all 

13 you're doing is reciting an empty set of words? 

14 A No, I didn't. 

E 15 Q 
~ 

Because he really doesn't have the right to an 
1 
i 16 i attorney? Did you tell him that? 

III 17 A ~ 
iji 

He has the right to have an attorney there if he 

~ 18 ;, wants one, absolutely. 
0( 

'" z w 
Q Q. 19 

® 
He really doesn't have a right to stop any time he 

0( 

~ 20 a: 
0 

wants, right? 
LL 

C 

~ 
'" 21 A a: w 

Yes, he does. 
~ 

22 Q Why did you tell the jury it doesn't apply then ---

23 A Because 

24 Q -- in a non-custodial situation? 
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1 A Where he's not under arrest, he can get up and 

2 leave. He's free to do whatever he wishes to do. 

3 He can have an attorney there. He doesn't have to 

4 have an attorney. He was not under arrest, and he 

5 was free to leave at any time. 

6 Q He was free to leave? 

7 A Yes, he was. 

8 Q Is that what he was told, to sit tight and to stay 

9 there? And we'll be right back? And we just had a 

10 few more questions? Is that why you were saying he 

11 was free to leave? 

12 A He was free to leave. If -- if he was going to 

13 walk out, it would be necessary to see who else 

14 might be in the hallway as far as other people 

15 being interviewed, to speak to my sergeant and 

16 prepare him to leave if that was -- that's what was 

17 going to happen. 

18 Q Did you tell him all right -- did you tell him 

19 that he was free to leave and you told him to sit 

20 back down? 

21 A No. 

22 Q Did you tell him that he was free to leave when the 

23 both of you, all right, basically froze him out, 

24 got out and walked out of that interrogation room 
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1 after he said I don't want to talk to you guys any 

2 more? 

3 A That's because when he said that, I stopped talking 

4 to him. 

5 Q Did he say I want to leave, I want to get out of 

6 here, I want to go home? 

7 A I think he said he was all done talking, and he was 

8 finished speaking with us. 

9 Q But you told him to stay there. 

10 A Yeah, I needed to confer with my sergeant. 

11 Q You had to confer with your sergeant to see if it 

12 was okay to let Chad go? 

13 A Again, if he was going to walk out of there, I 

14 don't know that Chad Evans knows his way out of 

E 15 
8 

Kittery PD. I needed to speak with my sergeant to 
~ g 

f 16 make sure there weren't any other witnesses walking 

m 
17 ~ 

~ 
around, things of that nature. 

~ 18 Q 
Q 

Honestly, is that what you were doing with your 
< 
~ z w 
~ 19 
® 

sergeant? Honestly, detective? 

< 
~ 20 A ~ 

~ 
Absolutely. I was conferring with my sergeant. 

Q 

~ m 21 Q ~ w What you did is you went to sergeant, you said 
~ 

22 Evans didn't crack, right, he didn't admit 

23 anything, and he's saying he wants to leave. Isn't 

24 that what really happened? 
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1 A I did go to my sergeant, said he's indicated he 

2 wishes to leave at this point. 

3 Q All right. You didn't say: Hey, let's check out 

4 the hallways and make sure there aren't any 

5 witnesses around. You didn't go there and say 

6 that, did you? 

7 A Well, if there's people in the hallway that could 

8 interfere with with the smooth transition of him 

9 leaving, yeah. I mean, all that plays into the 

10 role. There was a lot of people there. There was 

11 probably 15 or 20 people there. 

12 Q who was in the hallway when Chad left? 

13 A I can't remember. 

14 Q You don't remember if there was one person, ten, 

15 people, four people, you don't remember, really, do 

16 you? 

17 A No. 

18 Q Now, during the course of this interrogation, it's 

19 an interrogation where, you know Chad's not in the 

20 courtroom where there are rules like we have here, 

21 right? 

22 A Well, there are always rules that, I mean, we need 

23 to follow, of course. 

24 Q Well, I mean, Chad was without an attorney, who was 
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without Alan and me there, right? 

Right. He was offered to have that option and 

chose to speak to me without having anyone present. 

Yeah, that was before you accused him of killing 

the baby, right? 

Well, we need to ask questions to find out what 

would have had happened to that child. It wouldn't 

be fair of me to investigate without asking 

questions. 

Oh, I understand that. But I'm just saying he came 

there under the -- voluntarily, and under the 

impression that you folks needed some information, 

and you needed his help in getting to the bottom of 

the death of the baby, correct? 

Yes, we needed to find out what knowledge he might 

have had about the baby. 

All right. That's the context in which Mr. Evans 

came to the police station, right? 

Again, I'm not sure what he was told to come to the 

police station. I was given the specific 

assignment to interview him regarding anything that 

he might have been involved in with the death, and 

that's what I did. 

Okay. And he comes in the police station, and 
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1 there isn't a judge sitting there saying: Whoa, 

2 you're out of line asking that question, right, 

3 nothing like that, right? 

4 A Right. 

5 Q Okay. He's basically a citizen who comes off the 

6 street to aid in an investigation of a dead 

7 21-month old baby, and he is subjected to the 

8 questioning of the two detectives on a tape, right? 

9 A Yes, we definitely had some questions for Mr. Evans 

10 regarding Kassidy. 

11 Q I'm not going to go into everything that you folks 

12 did or didn't do, but before -- before you 

13 questioned Chad, did you know that baby was found 

14 on the porch, the porch of the Marshall home on 

15 Rogers Road, and she felt cool, and her skin was 

16 dry, and she was unresponsive, and she was, for 

17 lack of a better word, I mean, she was -- she was 

18 dead. Did you know that? 

19 A Yes, I believe CPR, what I had been told, had been 

20 initiated, and I believe I had been told it was on 

21 the porch. 

22 Q Do you know -- did you know that there had been 

23 phone calls from Jeffe Marshall to his girl friend 

24 moments before that discovery by trained EMT 
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1 personnel? 

2 A I don't recall being told that. 

3 Q Nobody told you about what Jeffe Marshall would 

4 have communicated to his girl friend? 

5 A I can't recall if that was told to me prior to 

6 going in. Most of the information that was given 

7 was regarding the interviews that mostly surrounded 

8 Amanda. I can't recall if I was told about a phone 

9 call or not. 

10 Q So here you are, it's, what, seven o'clock at 

11 night, a little after seven tonight, right? 

12 A Yes. For what, the interview? 

13 Q Yeah. 

14 A Yes. 

E 15 Q 
8 And you don't know what Jeffe Marshall would have 
1 

i 16 said to his girl friend about the victim's 

~ 17 
~ 

condition, right? 
6 

~ 18 A ~ No, I didn't interview Jeffe Marshall. 
< 
~ z w 
~ 19 Q 
® I didn't ask if you did interview him. You didn't 
< 
~ 20 oc 
0 
~ 

c 
know the content of his interview, right? 

g 
21 A oc w No. 

00 

~ 

22 Q You didn't now the content of his girl friend's 

23 interview, that being Jennifer Conley, right? 

24 A Not that I recall now, no. 
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I Q You didn't get to speak with any EMTs, right? 

2 A No. 

3 Q You didn't get to speak with any evidence 

4 technicians at the scene? 

5 A No. 

6 Q You didn't get to speak to any doctors? 

7 A No. 

8 Q You didn't get to view an autopsy report? 

9 A No, I didn't. Thee was no autopsy, yet. 

10 Q In all reality, did you get to -- did you get to 

11 read Amanda Bortner's interview? 

12 A I was briefed by other detectives that had been in 

13 her interview, and Detective Richard LeClair had 

14 been involved with her interviews, as well. That 

E 15 was the detective with me at the interview with Mr. 
~ 

I 16 Evans. 

m 
~ 17 Q 
~ 

Right. So what other things did you know? I guess 

~ 18 0 that's the fair way to ask. What other information 
< 
~ z w 
~ 

® 
19 did you have other than the briefing that you 

< 
~ 20 ~ 

~ 
received concerning Amanda Bortner? 

0 

~ 21 A ~ w 
00 

Just that the overall case at that point, that 
~ 

22 there was a dead child; suspected a lot of abuse 

23 had occurred. She was covered with bruises. 

24 Suspected closed-head injury; that people were 
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1 being interviewed, and that Amanda Bortner had 

2 indicated abuse by Chad, Chad Evans, and that's 

3 basically where I was at at that briefing. 

4 Q And in all fairness, on November 9th, did you get 

5 to talk with Travis Hunt or anything like that? 

6 A No, I wasn't assigned to speak to him, so I did not 

7 talk to him. 

8 Q You didn't talk with him. Did you get to talk with 

9 any individuals that had witnessed bruising on the 

10 baby's buttocks, her rear area attributed to Jeffe 

11 Marshall? 

12 A No, again, I was briefed by detectives. The 

13 assignment I was given was to interview Mr. Evans. 

14 Q Did you even know anything about the baby's 

15 condition after the baby returned from Jeffe 

16 Marshall's overnight stay on an occasion wherein 

17 she was black and blue? 

18 A I was made aware of that -- that piece of 

19 
® 

information, I believe. 
< 
~ 20 Q ~ Did you know about her falling from a truck and 
0 

~ m 21 ~ w striking her head the week or so before? 
00 

~ 

22 A Yes, I had heard about that information. 

23 Q Who told you that? 

24 A Detectives that were at the scene. I remember 
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1 hearing that. I'm not sure if I was told that 

2 before or after, but I do remember that information 

3 being given to me. 

4 Q Well, I guess I'm asking before you talked to Chad. 

5 Before you told him that only he could have caused 

6 the injury, did you know those two little facts? 

7 A I can't be certain if those two facts were given to 

8 me. It was a year ago. 

9 Q How about facts like at the scene where the baby 

10 was found dead, there was a wrapper of some kind 

11 from a fast-food chain, I believe it was Wendy's, 

12 that had blood on it. Were you told about that? 

13 A No, I was not. 

14 Q Were you told that there was a blood stain, or 

15 suspected blood stain on a sheet where the baby had 

16 been lying that morning at the Jeffe Marshall home? 

17 A No, I don't recall that being told to me. 

18 Q Those are kind of interesting things to ask about, 

19 don't you think? 

20 A I can only ask questions about the information that 

21 I was briefed on prior to going in. 

22 Q So you didn't know anything about that, and the 

23 jury will get the videotape, but you pointed the 

24 finger at Chad? 
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1 A The more I spoke to Chad, in comparison to the 

2 information I had been given, it appeared that what 

3 he was telling me was minimizing some of the abuse. 

4 And, in fact, leaving out some abuse that I'd been 

5 briefed about from the Amanda Bortner interviews. 

6 Q I'm talking about a dead baby, now, okay? I guess 

7 what I'm asking you, detective, is you didn't know 

8 about the blood from that baby that was found at 

9 the very scene where she lie dead, right? 

10 A No. 

11 Q You didn't have any information at the time that 

12 you made inquiry of Chad Evans, okay, about the 

13 pickup truck and falling from it, right? 

14 A I know I was given that information. I can't 

15 recall if that was before or after the interview. 

16 Q And you didn't get into the severely beaten and 

17 bruised buttocks of the baby, right? 

18 A I knew that was going to be covered with other 

19 detectives with Jeffe Marshall. 

20 Q Did you know it before you asked Chad questions? 

21 A That Jeffe Marshall was being interviewed? 

22 Q No, that Jeffe Marshall had had his hand in the 

23 bruising of Kassidy Bortner. 

24 A I know the information was conferred to me. I'm 
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1 not sure when I got that, whether it was before or 

2 after the interview with Mr. Evans. 

3 Q Now, let me just ask you, if a citizen is called 

4 upon by law enforcement, any citizen, anyone of 

5 us, to come into the police station to give 

6 information about an investigation, is that the way 

7 you treat them? 

8 A Well, when the discrepancies start to crop up in an 

9 interview, it raises suspicions on my part. 

10 Q Is that -- is that the way you're trained to treat 

11 people that come in voluntarily to impart 

12 information so that you can solve a murder case? 

13 A Again, I was briefed. And when he came in, I was 

14 given specific information that he'd been abusing 

15 the child in the past. So someone coming in and 

16 just giving information to help out, he was more 

17 involved than that; he had actually abused the 

18 child. And that isn't -- that would raise 

19 suspicions in my head. 

20 Q It may raise suspicions. Does equate to the fact 

21 that he's a murderer? Is that what you're telling 

22 the jury? 

23 A Well, if somebody's already been abusing a child 

24 and now we have a dead baby, I'm definitely 
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1 interested in speaking with that person about their 

2 possible involvement. Absolutely. 

3 Q And that wasn't my question. 

4 A Repeat it, please. 

5 Q All right. If you had information from whatever 

6 source, and you don't know if it's a credible 

7 source or not at that time, do you? 

8 A I believe my detectives are very credible. 

9 Q You do? 

10 A Yes, I do. 

11 Q Okay. Again, are these the same detectives that 

12 would have failed to tell you that a doctor had 

13 seen the baby and really couldn't tell when the 

14 child was injured? 

E 15 A 
8 

I was told of a suspected closed-head injury, and 
t 

t 16 without an autopsy, I don't think they would have 

~ 
17 ~ 

~ 
been able to tell me when the injury would have 

~ 18 0 occurred. 
< 
~ z w 
~ 19 Q 
® 

So you and LeClair just assumed it had to be Chad 
< 
~ 20 ~ 

~ 
Evans, not Jeffe Marshall, right? 

c 
~ m 21 A ~ w 
~ 

Well, again, Mr. Marshall was being interviewed. 
5 

22 I'm sure a lot of the same questions were asked of 

23 him. 

24 Q Are you sure? 
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1 A No, I'm not. But, again, there are discrepancies 

2 in what Mr. Evans was telling me in my interview, 

3 and the information that I had been briefed on. 

4 And that definitely raises questions in my head 

5 whether or not he may have been abusing her. 

6 Q All right. May have been abusing her. Okay. 

7 You're there, all right, you are there, major 

8 crimes, State of Maine, all right, to investigate, 

9 all right, to obtain evidence and facts, all right, 

10 about the death of Kassidy Bortner, right? 

11 A Yes. 

12 Q All right. Not to assume or suspect, right, but to 

13 get facts and information, right? 

14 A We get facts and information, yes. 

E 15 Q 
8 

I mean, is it your technique or style when you're 

J 
t 16 trying to get facts or information to just cut 

m 
~ 17 
~ 

people off? 

~ 18 A 
c 

Well, what I indicated before, he had spoken about 
< 
0 z w 
~ 

® 
19 Jeffe Marshall, and I was interested in what Chad 

< 
~ 20 ~ 

~ 
Evans' role would have been in this. We had spoken 

c 

~ 21 ~ w 
0 

quite candidly for a while regarding what had 
~ 

22 transpired the prior day or so. The more we spoke, 

23 the more discrepancies in what he was telling me 

24 regarding the abuse from the information that I was 
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1 given. That definitely raises questions in my 

2 head. And the hard questions needed to be asked if 

3 he was involved or if he did it. 

4 Q Yeah. Now, let me just ask you a question, okay? 

5 All right? Let me -- I know it seems as though you 

6 want to say a lot to this jury, and you're getting 

7 your opportunity, but let me ask you some 

8 straight-up questions, okay, because you know a 

9 little bit about closed-head injuries, do you? 

10 A Just from my experience with them, which mostly 

11 evolves around shaken-baby syndrome type things. 

12 Q Well, that's one kind, and then there's blunt 

13 trauma to the skull, right? 

14 A Sure, that's a type of injury that can happen to 

15 the head. 

16 Q You don't know. You have no idea when you start in 

17 this particular interrogation whether it's shaken-

18 baby, or blunt-head trauma, do you? 

19 A I was told major trauma, suspected closed-head 

20 injury. 

21 Q That's what you were told? 

22 A Yes, I was. 

23 Q Okay. And -- and you do know, at least you told 

24 the jury, that what happens is that the individuals 
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I start to kind of like lose it over time, right? 

2 A I don't think I used those words. I said the 

3 injury progresses over time. 

4 Q Right. But the injury can be -- be shown in many 

5 symptoms from what you know, can it not? 

6 A From the symptoms that I've seen first-hand, they 

7 generally seem to be the same from the ones that I 

8 have been involved with. 

9 Q Let me -- let me ask you about a couple of 

10 symptoms, now. In all fairness, we had a doctor 

11 sitting right where you're sitting, all right, over 

12 a week ago, okay? And let me ask you about the 

13 symptoms, okay? And what we know about closed-head 

14 injuries, would it be inconsistent if there was an 

15 observation of an individual that had a closed-head 

16 injury inflicted upon her that that victim became, 

17 for lack of a better term, spacey or out of it? 

18 A Lethargic. 

19 Q Would that be consistent with a closed-head injury? 

20 A Yes. 

21 Q Would it be consistent with a closed-head injury, 

22 as you know them, where a child or anybody would 

23 lose consciousness, or just drool or lose balance? 

24 A That could be a symptom, yes. 
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Would it be consistent with a closed-head injury 

wherein a baby of 21-months old, or an adult lost 

balance or fell because of [inaudible - coughing]. 

Possibly. Most of my experience is with infants, 

so balance I would believe probably would go along 

with that, but I couldn't be sure. 

Would it be consistent with a closed-head injury 

wherein the individual, whether it be a baby, 

whether it be an adult, had a loss of appetite 

shortly thereafter? 

That could be, yes. 

Would it be consistent with a closed-head injury 

wherein a baby or an adult could come in an out of 

responsiveness, in other words, at one moment be 

active, another moment be very, very quiet or 

withdrawn? 

I have not experienced that particular one. That 

doesn't mean that isn't a symptom. Just in my 

experience, I haven't seen that. 

Would it be consistent with a closed-head injury 

that the individual, upon waking the following 

morning, would be lethargic, unresponsive, out of 

it, different? 

Yes. Lethargism is definitely a symptom of a head 
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1 injury. 

2 Q And those are the things that you know, even though 

3 you're not an expert, right? 

4 A Definitely, I'm not an expert. 

5 Q Did you know before you started interviewing Chad 

6 Evans that those symptoms were exhibited by Kassidy 

7 Bortner on the evening of November 8th, through the 

8 morning of November 9th? 

9 A No, I did not. 

10 Q Now, you're in major crimes, and you have searched 

11 crime scenes before in the State of Maine, right? 

12 A Yes, I have. 

13 Q In fact, it's extremely important, especially in 

14 homicide cases, to do a thorough, complete, 

E 15 
8 

detailed search when you have that opportunity, 
~ 

t 16 i correct? 

m 
~ 17 A Yes. 
~ 

~ 18 Q 
~ 

Especially at a scene where a baby has been found 
< 
~ z w 
~ 19 
® 

dead, right? 

< 
~ 20 A ~ Yes. 
~ 

c 
~ m 21 Q ~ w 
00 

Now, let me ask you something: You think that it 
~ 

22 would be a high quality search or investigation, if 

23 you were assigned to search a residence where a 

24 21-month old baby was found dead, and you failed to 
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1 search the complete residence? 

2 A I'm sorry. Repeat that, please? 

3 Q Would that be, let's say, protocol? 

4 A Yes, a thorough search is generally what we do. 

5 Q And if you don't do a thorough search, that's 

6 considered kind of a lousy search, right? 

7 A Yeah, for whatever reason. There may be reasons 

8 why we weren't able to search a certain area of the 

9 house. 

10 Q Well, is there any excuse -- let me ask you this, 

11 okay? You know a Detective Leighton? 

12 A Yes, I do. 

13 Q Have you heard of any reason in the world, any good 

14 reason in the world that you can tell this jury why 

E 15 
~ 

Detective Leighton would fail to search the 
i 
[ 16 
~ 

basement of a residence where a 21-month old baby 

~ 
17 ~ was found dead? 

~ 
8 
~ 18 A 
0 

I can't speculate about why he would not have done 
< 
~ z w 
~ 19 
® 

that if, in fact, that's what happened. I don't 
< 
~ 20 ~ 
0 even know. 
~ 

0 

~ m 21 Q ~ w 
00 

Assume for a moment that he sat in the very chair 
5 

22 you're sitting, and he stated to this jury that he 

23 did not search the basement, okay, of the residence 

24 on Rogers Road, in Kittery, Maine, where Kassidy 
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1 Bortner's body was found. Now, is there any good 

2 reason why any experienced investigator in a 

3 homicide investigation would fail to search the 

4 basement? 

5 A I don't know why he wouldn't have searched it. I 

6 haven't spoken with Herb. If, in fact, that's what 

7 happened. I don't even I don't if -- why he 

8 would have done that. 

9 Q You're sitting there and you can't believe it 

10 yourself, right? 

11 A Depends on what the situation was. Is this 

12 hypothetical? I don't even know. 

13 Q Sir, you can't believe somebody from the Maine 

14 State Police assigned to search a crime scene where 

15 a dead baby was found would fail to go into the 

16 basement of that residence? 

17 A Is there a reason for that? Was he limited to a 

18 certain part of the house? 

19 Q Assume -- assume he was given full consent. With 

20 that additional fact, is there any reason why a 

21 detective with the Maine State Police failed to do 

22 a thorough, complete, detailed search of a homicide 

23 scene? 

24 A Not that I can think of. 
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1 Q You can't even fathom such behavior, correct? 

2 A I guess not. He'd have to -- I really don't know 

3 what you're referring to. 

4 Q I know. Nobody told you, did they, that the Rogers 

5 Road residence in Kittery, Maine, was not 

6 thoroughly searched. It's the first you heard of 

7 it, right, today? 

8 A Yes. If, in fact, that's the case. 

9 Q Assume that's a fact. That would shocking, would 

10 it not? 

11 A Yeah. I don't know why it wouldn't have been 

12 searched. 

13 Q I mean, you said you're dumbfounded now, right? 

14 A With this line of questioning, I am. I'm not sure 

E 15 where we're going with it. 
8 

I 
16 Q f Well, I'm just asking a question. 

~ 17 A ~ Yeah, it doesn't relate to the interview. I'd hate 
~ 

~ 18 
0 

to speculate on what would happen at a search 
< 
~ z w 

19 ~ 

® 
warrant scene without me being there. 

< 
~ 20 Q ~ 
0 

It doesn't relate to the interview. That's okay. 
~ 

0 

~ m 21 ~ w 
I'm asking a question, all right, all right 

w s 
22 A Okay. 

23 Q -- as a Maine State Police detective on major 

24 crimes. I know it doesn't relate to the interview. 
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1 A Okay. 

2 Q We're not restricted to that here, okay? 

3 A Okay. 

4 Q All right. There's not a reason in the world for 

5 that behavior to take place in a thorough, 

6 professional homicide investigation, correct? 

7 A Correct. 

8 Q There's not a reason in the world, is there, for a 

9 homicide detective to search a scene, seize what 

10 that individual considers to be relevant evidence 

11 of a blood stain on a sheet, and not have it 

12 analyzed, correct? 

13 A Yes. 

14 Q That would be outside of protocol. I mean, if you 

15 go there and you seize a bed sheet where a baby was 

16 said to have been lying in the morning of November 

17 9th, and was found dead at the residence later on, 

18 and you seize a sheet where there's suspected 

19 blood, whether -- whether there's blood there or 

20 not, where there's suspected blood and it's not 

21 analyzed, that's -- that's not even comprehensible, 

22 is it? 

23 A Generally, in a search, if we're looking for 

24 biologicals of that nature, that would be seized 
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1 and analyzed. 

2 Q Because homicide investigation, and because 

3 investigations of this type should rest on solid 

4 forensic facts, right? 

5 A Yes, they should. 

6 Q Yeah. 

7 A As we investigate, we gather facts. 

8 Q Right. And they should rest on fair, probing 

9 interviews, right? 

10 A Yes. 

11 Q Okay. They shouldn't be resting on suspicions, 

12 right? 

13 A Well, that's how we develop information, is we have 

14 suspicions and we develop areas to investigate 

E 15 
8 

through -- through different facts that we uncover. 

I 
f 16 Q Yeah, but you shouldn't be judgmental of this if 

m 
17 ~ 

~ 
you have a suspicion, should you? 

8 
~ 18 A 
~ 

No. 
< 
0 z w 
~ 19 Q 
® No. And you shouldn't be judgmental if you don't 
< 
~ 20 ~ 

~ know where your background information is coming 
0 

~ m 21 ~ w from, right? 
w 
~ 

22 A If I'm given background information from a 

23 detective, I'm assuming it's credible. 

24 Q Now, you're assuming. But, again, you can't just 
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1 assume things before you accuse somebody, right? 

2 A Well, if I'm given information by a state police 

3 detective, it's -- it's credible. I have no reason 

4 to doubt another detective. 

5 Q Is part of the device of an interrogation making 

6 stuff up, you making stuff up? 

7 A Occaisonally, that -- I mean, that can happen in an 

8 interview, yes. 

9 Q Were you making stuff up In order to engage Chad in 

10 conversation? 

11 A Which stuff would you be referring to? 

12 Q I'm just asking -- I'm just giving you a general 

13 question. Did you make up anything? 

14 A Nothing that you'd have to refer to the transcript. 

15 I can't think of anything off the top of my head 

16 that I would have fabricated. 

17 Q Nothing off the top of your head? 

18 A No. If you can show me where you're referring to, 

19 
® 

I could try to explain that for you. 

< 
~ 20 Q ~ 
0 

No, I'm just asking you. 
~ 

c z 
0 m 21 A ~ w Fabrication? No. 
00 

5 

22 Q Yeah. Well, I mean, you fabricated the fact that 

23 the baby had died -- or hadn't had this injury 

24 inflicted before Chad picked her up? 
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1 MR. DELKER: Objection. 

2 THE COURT: Basis? 

3 MR. DELKER: Speculation. 

4 THE COURT: Overruled. 

5 MR. SISTI: Thank you. 

6 THE WITNESS: Because of the closed-head injury, 

7 and, again, my experience of it, it develops over a period 

8 of time. So my experience with it, it doesn't occur 

9 within an hour or two. It happens over time. So when I 

10 said that he would have she would have had that injury 

11 prior to being dropped off at Jeffe Marshall's house, that 

12 was my experience, that it would have happened over a 

13 longer period of time. 

14 [By Mr. Sisti]: 

15 Q You don't know that, though, do you? 

16 A If -- if the injury would have occurred at Jeffe 

17 Marshall's house? 

18 Q Yes. 

19 A No. Again, my experience is that they occur over 

20 time, so that's where my frame of reference was 

21 from. 

22 Q Okay. But let me just ask you this straight-up 

23 question, okay? You don't know if the injury took 

24 place at Jeffe Marshall's house? 
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1 A The night before or 

2 Q The night before. 

3 A No, I don't know. 

4 Q So to say that it did not occur at Jeffe Marshall's 

5 house is fabrication, right? 

6 A No, I was referring to being dropped off that 

7 morning. 

8 Q You were referring to being dropped off in the 

9 morning? 

10 A Right. 

11 Q Well, didn't Chad explore with you, tried to, 

12 anyhow, explore with you the fact that Kassidy was 

13 at Jeffe Marshall's home on November 8th, 2000? 

14 A Yes, he did. 

15 Q Didn't he tell you that when he picked up the 

16 child, that the child was acting weird? 

17 A Yes, he did. 

18 Q Okay. Didn't he -- didn't he explain to you the 

19 symptoms that you and I have just gone over about 

20 10 minutes ago? 

21 A Yes, he did. 

22 Q He told you all those things, all by himself, 

23 without any prompting from any lawyer, right? 

24 A Yes. 
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Without any prompting from any other witness, 

right? 

Yes, he did. 

He did it all alone, in a room, by himself, 

subjected to your questioning, right? 

Yes. 

And at that time, at that time, are you telling me, 

all right, that Chad Evans had any medical 

experience with regard to closed-head injuries? 

I don't know if he has any medical experience or 

not with closed-head injuries. 

He was just telling you what he observed, right? 

Yes. 

Whether it was a closed-head injury that killed 

this baby, whether it was poison that killed this 

baby, whether it was a kick in the abdomen that 

killed this baby, he was just telling you what he 

saw, right? 

Yes, he did. 

Okay. Did you tell him that you talked to a 

doctor, all right, and that there was a closed-head 

injury? 

Yes. 

And when you explained that to him, okay, and you 
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1 explained that to him, he just told you what he 

2 saw, right? 

3 A Yes. I don't know if he told me that after I 

4 explained that I'd spoken to a doctor or before. 

5 Q But either way, but either way it would be an 

6 outrageous assumption to believe that Chad Evans 

7 knew anything about the mechanics or symptoms of a 

8 closed-head injury, correct? 

9 A If he has no knowledge of medical history, I'd say 

10 yes, he wouldn't have that information. 

11 Q Did you ask him? 

12 A Regarding his medical background? 

13 Q Yeah. 

14 A No. 

E 15 Q 
8 

So you asked him questions about the baby, and he 
1 

t 16 answered those questions, right? 

m 
17 A ~ 

~ 
Yes, he did. 

~ 18 
0 

Q He answered those questions and, 10 and behold, he 
< 
~ z w 
~ 19 
® 

did it in a vacuum, right? 
< 
~ 20 A ~ 
0 Excuse me? 
~ 

0 z 
0 m 21 Q ~ w He did it in a vacuum? You didn't tell him the 
w 
~ 

22 baby would be drooling, right? 

23 A No. 

24 Q You didn't tell him the baby would have lost 
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1 balance if she had a closed-head injury, right? 

2 A No. 

3 Q You wouldn't have told him that the baby would have 

4 looked strange, different, weird, anything like 

5 that, right? 

6 A No. 

7 Q You wouldn't have told him that the baby would have 

8 been lethargic, right? 

9 A No. 

10 Q These are all things that he's telling you all by 

11 himself, right? 

12 A Yes, he did. 

13 Q And he's telling you those things in the context of 

14 picking the baby up from Jeffe Marshall's home and 

E 15 
8 

beginning to see the steady decline in her 
ti 

~ 

f 16 condition, correct? 

m 
17 ~ A Yes. 

~ 

~ 18 Q 
0 

Just like closed-head injuries seem to cause a 
< 
0 z w 
~ 19 
® 

steady decline of people? 
< 
~ 20 A ~ 
0 Right. 
~ 

0 

~ m 21 Q ~ w Now, I saw towards the end of the video that 
5 

22 Sergeant Stewart came in to tell Chad that his home 

23 in Rochester was going to be secured and searched. 

24 Did you see that on the video? 
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1 A Yes, I did. 

2 Q I don't recall, were you in the room at the time? 

3 Were you sitting back a little bit? 

4 A I was in and out of the room. I think I was comlng 

5 part way through when he was talking to him. 

6 Q All right. Now, the jury's going to get the video. 

7 Chad didn't look like he was upset, or shocked, or 

8 anything when that was told to him, right? 

9 A Not that I recall. 

10 Q No. Chad didn't appear as though he didn't want 

11 the police to be there, did he? 

12 A Not that I can remember. 

13 Q Chad basically warned you guys that he had German 

14 Shepard there, and you might want to be careful, 

15 right? 

16 A Yes. 

17 Q All right. He was also concerned that his 

18 roommate, Travis, should be notified as well, 

19 correct? 

20 A Yes, he did. 

21 Q But in no way, shape, or form did he express any 

22 concern of police to search his home, right? 

23 A No, not to me, he didn't. 

24 Q And nobody -- nobody will every be able to say, 
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from what you know, that Chad had any reservations 

about police going through his home? 

None that I was made aware of. 

Even though that's a significant inconvenience, 

right? 

Yes, it is. 

Even though that would have put him out, and you 

would have had to have found another place to sleep 

that night, right? 

Yes. 

And his roommate would have, also? 

Yes. 

The dog would have, of course. 

Yes. 

And anybody else who slept there would have had? 

Yes. 

But he didn't complain one iota? 

No. 

In fact, he basically helped you by telling you 

watch out for the dog, make sure the dog's taken 

care of? 

Yes. 

He didn't have to tell you that, did he? 

No. 
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1 Q In fact, guys sometimes that don't want their 

2 houses searched, they want to cause you trouble, 

3 wouldn't tell you about something like that, would 

4 they? 

5 A I don't know. I'm sure he didn't want his dog 

6 injured, and that's probably why. We didn't want 

7 any detectives injured. 

8 Q Now, did you get to go over any search any of that 

9 house? 

10 A No. 

11 Q Did -- at any point in time in the investigation of 

12 this case did you get to go over and search Jeffe 

13 Marshall's house? 

14 A No. 

15 Q At any point in time in this investigation, did you 

16 get to read over Jennifer Conley's interview with 

17 the police? 

18 A I interviewed her on the second interview, but the 

® 
19 first one I didn't read over that, no. 

< 
~ 20 Q ~ On the second interview with Jennifer Conley, were 
0 

~ m 21 ~ w w 
you accusing her of killing the baby? 

s 
22 A No. 

23 Q On the second interview of Jennifer Conley, did you 

24 get a good, clear sequence of when Jeffe Marshall 
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1 called her? 

2 A I can't recall it. I'd have to see the interview 

3 again. 

4 Q I'm just asking if you have any recollection of it? 

5 A No. 

6 Q And you, of course, didn't interview Jennifer 

7 Conley before you interviewed Chad? 

8 A No, I wasn't assigned to interview her. 

9 MR. SISTI: If I could just have a moment, your 

10 Honor? 

11 THE COURT: Sure. 

12 MR. SISTI: Thank you. 

13 [Pause in proceedings] . 

14 MR. SISTI: Thank you, very much, detective. 

15 THE WITNESS: Could I have a glass of water? 

16 THE COURT: Surely. Can we get some water for this 

17 witness, please? Thanks. Mr. Delker. 

18 MR. DELKER: Thank you. 

19 THE WITNESS: Thank you. 

20 THE COURT: Okay. 

21 A REDIRECT EXAMINATION [By Mr. Delker]: 

22 Q Detective, you were asked a number of questions 

23 about some information you had going into the 

24 interview with Chad Evans. Can you explain to the 
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1 jury how that process worked in this case, how you 

2 were briefed? 

3 A Yes. This particular case I had been asked to 

4 respond about two o'clock in the afternoon by my 

5 sergeant to the Kittery Police Department. I was 

6 tied up on another matter at that time, so I 

7 arrived several hours into the investigation. When 

8 I arrived, there was detectives from Maine State 

9 Police, New Hampshire State Police, Kittery Police 

10 Department people were there. There was interviews 

11 going on throughout the area. I came into the 

12 police department. My sergeant approached me, and 

13 told me that he was going to assign me to the 

14 interview with Mr. Evans. I was briefed on the 

E 15 information that they had up to that point, in 
8 
i 
~ 16 i quick manner given the information that he could 

m 
17 ~ 

~ 
relay to me. I believe -- I can't remember if Chad 

~ 18 
0 

Evans was already there, or if he arrived after I 
< 
0 z w 
~ 19 
® 

did. And from that point I'm not sure on that. 

< 
~ 20 ~ on, I was told Detective LeClair would be 
~ 

0 

~ m 21 ~ w interviewing him with me. 
~ 

22 MR. SISTI: Your Honor, I just want to interject an 

23 objection. This has all been asked and answered on 

24 direct. This is not delving into cross-examination. In 
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1 fact, it's almost verbatim as to what the initial question 

2 was in direct. 

3 THE COURT: Overruled. 

4 MR. DELKER: Thank you. 

5 [By Mr. Delker]: 

6 Q Could you continue? 

7 A I was briefed on the information that they had at 

8 that point. All the detectives I don't believe had 

9 come back, yet, so they had given me what they had. 

10 And shortly thereafter, approximately 19:10 hours 

11 is when we started the interview with Mr. Evans. 

12 Q Is it uncommon -- one of the questions you were 

13 asked on cross was about the fact that you hadn't 

14 personally spoken with the ER doctor and medical 

15 personnel. In your experience in terms of 

16 interviewing witnesses, is it uncommon for you 

17 to -- for a person such as yourself to conduct an 

18 interview to receive information in this manner 

19 from the different detectives who are out there 

20 gathering information? 

21 A That's a very common practice. Lots of times 

22 there's several detectives that are gathering 

23 information, and it makes it quicker for us to get 

24 information, obviously, if we have four or five 
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1 people doing interviews and relaxing it back, than 

2 one person going around to do all the interviews. 

3 So we utilize everybody that we can, and that's a 

4 common practice. 

5 Q Now, you were asked some questions on 

6 cross-examination about a portion in the interview, 

7 I think it was page 100, that the defendant pointed 

8 to, in which you said something to the defendant 

9 about you didn't want to talk about Jeffe Marshall 

10 any more. Had you given the defendant an 

11 opportunity earlier in the interview to speak about 

12 Jeffe Marshall? 

13 A Yes, I did. 

14 Q Okay. And do you remember, specifically, what you 

15 had asked the defendant? 

16 A I don't specifically remember. I'd have to refer 

17 to the transcript. 

18 Q Page 51. Oh, you have it? 

e 19 A Yes, I do. 

< 
~ 20 Q ~ The first third of the page. 
0 
tj 
OJ 21 A a: 
w Okay. Yes, I can see Rick LeClair had asked him 
~ 

22 

23 MR. SISTI: Well, I'm going to object. That's 

24 non-responsive. Thank you. 
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1 THE COURT: Let me hear the question again. 

2 MR. DELKER: I'll rephrase the question. 

3 [By Mr. Delker]: 

4 Q Had either you or Detective LeClair given the 

5 defendant an opportunity to speak about Jeffe 

6 Marshall -- given the defendant an opportunity to 

7 speak about Jeffe Marshall's treatment of Kassidy? 

8 A Yes. 

9 Q And what was the -- what was the opportunity, or 

10 what was asked? 

11 A Do you want me to read that? 

12 Q Sure. 

13 A It's from Rick LeClair. It says question here: 

14 Have -- quote, have, comma, have you ever suspected 

15 Jeffe of being assaultive? And then Chad Evans 

16 answers that question. Would you like me to read 

17 that, too? 

18 Q No. 

19 A Okay. 

20 Q Does it continue for several pages along that ---

21 A Yes. 

22 Q -- vein with the defendant talking about Jeffe 

23 Marshall? 

24 A Yes, it does. 



99 

1 Q Now, from the point in time when you wanted to -- I 

2 think your testimony on cross is you wanted to 

3 focus on what the defendant had done. Why -- what 

4 was it that you had? What information did you have 

5 and what information did you have from the 

6 defendant at that point that made you want to focus 

7 on his conduct? 

8 A The information that I had been given was that he 

9 had the abuse was more -- was at a greater 

10 extent than what Mr. Evans had indicated to me. I 

11 had been briefed that he actually held her, the 

12 baby under water, not just splashed water in her 

13 face. And now that the baby was afraid of water 

14 because of that; that he -- when he was angry, he 

15 would grab her by the face; that he had thrown her 

16 into a hollow door three-plus times a week; that he 

17 called her stupid, a bitch, brat, things of that 

18 nature; that he had choked her on one occasion. 

19 And the information that Mr. Evans was giving me 

20 seemed to be minimized, and wasn't to the extent 

21 that I had been briefed prior to going into the 

22 interview. 

23 Q What was the significance of the fact that the 

24 defendant's statements about the treatment of 
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1 Kassidy was different from other information that 

2 you had received from other witnesses? 

3 A It was -- it was conflicting from what I had been 

4 given. And when I see that, and I have information 

5 from a detective regarding conduct, and then I have 

6 the person that's involved with the prior 

7 information and the two aren't matching up, it 

8 raises questions in my head as to whether or not 

9 he's telling me the truth. 

10 Q And you were asking questions about how the 

11 interview ended when the defendant said he wanted 

12 to leave. Was the defendant in custody? Was he 

13 ever arrested that night? 

14 A No, in fact, he wasn't arrested, I'm not sure of 

15 the exact date, but for possibly a week later the 

16 investigation progressed, and he wasn't arrested at 

17 that night at all. 

18 Q And when you went back into the room after the 

19 defendant said he wanted to leave, who was it that 

20 reinitiated the conversation? 

21 A Mr. Evans did. 

22 Q That was even after he told you he wanted to stop 

23 talking? 

24 A Yes. 



101 

1 Q Did the defendant actually call you back at one 

2 point, do you remember, and say he wanted to 

3 continue talking or say something else to you? 

4 A Yeah, I started to leave the room, and I think he 

5 said, hey, or something to that nature, and a few 

6 seconds later I re-entered, and asked him if he --

7 if he wanted to talk to me, if he had called me. 

8 Q Do you remember how the defendant described 

9 Kassidy's condition on Thursday morning when she 

10 left his house? 

11 A Thursday being -- is it the 9th or the 8th? 

12 Q The 9th, the day she died. 

13 A He said that -- I remember him putting some 

14 Cherrios in a bag, or some cereal in a bag. I'd 

15 have to refer to the transcript to be exact, 

16 because we're talking over a few days there. 

17 Q Page 61. 

18 A Yes, I recall this. Yup. 

19 Q And how did that -- how did he describe her 

20 condition? 

21 A He described her as fine. Actually rolled over and 

22 gave -- said kiss, gave him a kiss. 

23 MR. SISTI: I'm going to object. It's 

24 non-responsive. 
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1 [By Mr. Delker]: 

2 Q That's referring to the night before, correct? I 

3 think, actually -- I'm sorry, I gave you the wrong 

4 page number. 

5 A Yeah, that's the night before when Travis wasn't 

6 home. 

7 Q Okay. If you go back to page 60, I think is where 

8 it starts. 

9 A Okay. 

10 Q I apologize. I think it's towards the bottom of 

11 the page. 

12 A Yes. He indicates that she seemed normal. 

13 Q How did that compare with -- did you have 

14 information from other people about Kassidy's 

15 condition when she showed up at Jeffe Marshall's 

16 house that morning? 

17 A Yes, I did. 

18 Q And how did that compare? 

19 A It wasn't the same. When she showed up, what I 

20 recall being told was that Amanda brought her in 

21 and said something to the effect of look at this, 

22 and indicated bruising on her face. 

23 Q And what significance would that have in your 

24 interview with the defendant? 
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1 A Well if three people see marks or injuries to a 

2 child a short before -- within a short period of 

3 time of Mr. Evans seeing her, that would be a 

4 complete discrepancy. If there's injuries there 

5 now, and there weren't, whatever the time was to go 

6 home to the Marshall residence the discrepancy 

7 would mean somebody isn't telling the truth. 

8 Q Did the defendant make other statements during the 

9 interview that caused you concern about his conduct 

10 and caused you to focus on him? 

11 A Yes. 

12 Q What else? 

13 A Just the statements about splashing water on a 

14 baby's face who's crying, things of that nature. 

15 Q Did he did he make any statements about a 

16 doctor? 

17 A Yes. He told me that he didn't want to take the 

18 child to see a doctor when -- when he noticed that 

19 things didn't seem right, because he was afraid he 

20 might be accused of -- of the bruising or the 

21 injuries. 

22 Q And what significance does that make? 

23 A The significance is that if somebody see injuries 

24 or thinks something's wrong with the 
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1 MR. SISTI: [Inaudible - witness still speaking]. 

2 [Pause in proceedings] . 

3 MR. DELKER: Judge, I don't have a particular page 

4 reference, although the witness does recall saying it's 

5 

6 MR. SISTI: Well, I would like a reference to the 

7 page so that I can adequately follow along on this 

8 rationale, your Honor. 

9 THE COURT: I'll allow the witness to answer the 

10 question. 

11 MR. BROWN: Could you please answer -- ask the 

12 question, again? 

13 MR. DELKER: Sure. 

14 [By Mr. Delker] : 

15 Q I think my question was: What significance would 

16 it have that -- that the witness said he didn't 

17 want to take Kassidy to the doctor -- I mean, the 

18 defendant said he didn't want to take Kassidy to 

19 the doctor, in terms of the focus of your 

20 interview? 

21 A That he was afraid that he would be looked at as 

22 being responsible for the injuries. The child has 

23 injuries that you're concerned about. I mean, they 

24 should be dealt with by a doctor, immediately. 
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1 Q Did the defendant make any statements about how 

2 Kassidy responded when the defendant would order 

3 her into a time out? 

4 A Yes, he did. 

5 Q And what's your memory of the -- that? 

6 A I think that sometimes she did do the time out. 

7 Other times, she would run into the corner, I think 

8 is what he had said, and I think he used the word 

9 face plant, or something like that into a corner on 

10 her own. And he thought that was unusual. 

11 Q Did that have any significance in terms of the 

12 focus or your concern about focusing on the 

13 defendant? 

14 A Yes, I think it's unusual for a child to run 

E 15 
8 

straight into a corner. I'll definitely have 

1 
f 16 questions about if that's actually the case. 

$ 
~ 17 Q 
~ 

And I think you were also asked questions about 
8 
~ 18 
0 

defendant's observations of Kassidy's condition. 
< 
~ z w 
~ 19 
® 

Is there anything about the information you have 
< 
~ 20 ~ 
0 
~ 

that -- based either on the briefing you've had, or 
c 
~ m 21 ~ w 

~ 
the information the defendant gave you during the 

22 interview, that would make it inconsistent with the 

23 defendant's observations if he had inflicted those 

24 injuries and told you how Kassidy is reacting? 
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1 A Are you referring to the bruising, things like 

2 that? 

3 Q No, the drooling, the lethargic, etcetera. 

4 A I'm sorry. He didn't indicate that. Could you 

5 rephrase that question for me? 

6 Q Sure. Is there anything about the statements he 

7 made during the interview in which he could have 

8 inflicted the injuries and observed Kassidy's 

9 reaction to his own actions? 

10 A Yeah, I think that's a possibility. 

11 MR. DELKER: One moment. [Pause] 

12 A RECROSS-EXAMINATION [By Mr. Sisti]: 

13 Q This is a criminal case, you understand that, 

14 right? 

15 A Yes, it is. 

16 Q This isn't about possibilities, you know that, 

17 right? 

18 A This is about proof, beyond a reasonable doubt, 

19 right? 

20 Q Yes, it is. 

21 A Okay. 

22 Q I just wanted to make sure we're playing the rules 

23 of this game right, okay? Now, you were asked by 

24 the assistant attorney general very specific 
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1 questions. I'm going to ask you, basically, the 

2 same thing. When Chad said he wanted to leave, he 

3 wanted to leave, he didn't reinitiate anything, did 

4 he? And I also make a reference to page 113 of the 

5 transcript, and I'll ask you to take a look at it, 

6 because you're put down there as "LM", right, Lance 

7 McCleish? 

8 A Yes, I do -- I am. Where ---

9 Q Well, let's start right here. Do you want more 

10 water? Chad: No, I just want to leave. Lance 

11 McCleish: All right. Just sit tight. Let me just 

12 make sure. Let me just get things squared away. 

13 Gonna pop this in. Chad Evans: Talk to my friend, 

14 Bruce. Now, let me just stop there, okay? He said 

15 "No, I just want to leave". 

16 A Yes, he did, and he also called me back into the 

17 room on another occasion that ---

18 Q Wait. 

® 
19 A -- I left, and that was what ---

< 
::. 20 Q II: 

f2 Detective ---
0 

~ 
<Xl 21 A II: 
W 
II) 

The attorney general was referring to. 
:5 

22 Q Oh, was it? 

23 A Yes, it was. 

24 Q I'm referring to this. 
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Okay. 

How many times did he ask to leave? 

I'm not sure. 

It was more than once, wasn't it? 

Yes. 

It was more than one time you told him to sit 

there, even though he wanted to leave? 

Yes. 

Talk to my friend, Bruce, he said. Lance McCleish: 

I'll be right with you. Chad, do you want me to 

give you some water? You asked me for that. Chad: 

Right. Lance: Be back -- be right back in a few 

minutes, okay? Then you come back. Now, he hasn't 

said: "Oh, I'm talking" any more, does he? You 

start right out. Listen, Chad, I know -- I know 

you want to get out of here. Okay? But, look, 

we've -- like we're talking before you. You know, 

we came in here, we wanted to get some answers. 

You didn't stop questioning him, did you? 

No, I -- there's no Miranda issues here. 

Well, wait a minute, now, okay? I mean, we can't 

have it both ways, okay? And I want to make sure 

the jury understands this, okay? 

Okay. 
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1 Q All right. When he said he wanted to leave, he 

2 didn't want to answer any more questions, that 

3 really didn't mean one bit of difference, to you, 

4 did it? 

5 A Yes, it did, because he left that evening. 

6 Q Well, I know he left that evening, detective. But 

7 on page 113, that didn't mean anything. 

8 MR. DELKER: Objection, your Honor. Under the rule 

9 of completeness, I think 

10 THE COURT: Could I see counsel at the bench, 

11 please? 

12 [The following is a discussion at the bench] . 

13 MR. DELKER: I think under the rule of completeness 

14 and fairness, during the cross-examination, I think that 

15 Rule 106 calls for contemporaneous with parts of the 

16 interview that are being asked about. The other side can 

17 insist that other portions be admitted, as well. And on 

18 page 112, the defendant reinitiates a conversation, and 

19 then, again, on 115, he calls them back in and says "I 

20 just want to tell you, you know, I want to make it clear 

21 that I'm not -- don't want to talk, because I don't want 

22 to help. And so he re -- calls attention -- he calls 

23 Detective McCleish [inaudible-paper shuffling] portion out 

24 of the middle of the two portions, before and after that 
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1 where the defendant reinitiates. And I think under 106, 

2 it's appropriate to have the entire context. 

3 MR. SISTI: That entire context makes no sense, and 

4 something that happened prior to it makes no sense, first 

5 of all. I'm talking about something that happened 

6 subsequent to page 112. 

7 THE COURT: Hold on. I'll allow you redirect to 

8 get that out. 

9 MR. DELKER: Thank you. 

10 [End bench conference] 

11 [By Mr. Sisti]: 

12 Q Do you have the transcript in front of you? 

13 A Yes, I do. 

14 Q Keep an eye on page 113. "Do you want more water?" 

E 15 Chad Evans: "No, 
8 

I just want to leave." 
t 
~ 16 Period. Is there anything there you didn't i 
m 17 understand? ~ 
fi 
8 
:'i' 18 A No. 
0 
-< 

'" z 
w 
"- 19 
® 

Q All right. He didn't want water, he wanted to 

-< 
~ 20 leave. a: 
~ 
0 

~ 
OJ 21 A That's what he indicated. a: 
w 

~ 

22 Q He didn't care if you went out and got water. He 

23 wanted to leave, right, detective? 

24 A Right. 
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He didn't want to answer any more questions. He 

wanted to leave. 

If you keep reading down here 

Sir, at that point, he wanted to leave, correct? 

Correct, three sentences above the sentence I was 

going to read is -- he says he wants to leave. 

Yes. Says he wants to leave. But you told him 

just sit there, right? 

Just sit tight, yes. 

Because you weren't done with him. 

I needed to check with my supervisor. 

You checked with your supervisor, and your 

supervisor is a sergeant? 

Yes, he is. 

And even though Chad would have been under the 

understanding, I guess it's a misunderstanding that 

he could just stop questioning and leave any time, 

you came back and you asked him another question. 

He could stop and leave at any time. 

You told him to stay there. 

He didn't have to. 

Did you tell him that? 

No. 

No. Detective, you know, I've got to tell you, 
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okay, he's a citizen, okay. This guy's not a law 

student, you understand that? 

[No audible response] . 

Understood? 

Yes. 

Okay. He's not a lawyer, okay? All right? 

Yes. 

He's a supervisor at McDonald's, you understand 

that? 

Yes. 

Do you know if he has any -- any knowledge of what 

the constitutional law is, okay? 

He seemed to indicate that he understood that he 

didn't have to talk to me if he didn't want to. 

That's what he indicated. 

He's alone at the Kittery Police Department being 

questioned about a homicide by Maine's state 

police, right? 

Yes. 

Okay. And you told him to stay there after he 

asked to leave, right? 

I told him to sit tight. 

You didn't say sit tight, but, Chad, if you want to 

leave, you can go. 
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1 A I believe that was covered in the beginning, that 

2 he didn't have to answer questions, and he ---

3 Q Sir ---

4 A said he understood them. 

5 Q in fairness can you tell the jury whether that 

6 was three hours or three hours and fifteen minutes 

7 before this happened? 

8 A I can't say if was three or three hours and fifteen 

9 minutes, no. 

10 Q It was a long time before this happened, wasn't it? 

11 A Yes. 

12 Q The other thing I wanted to ask you, just general, 

13 That the information you get from other detectives, 

14 of course, is only as good as the information 

~ 
15 you're getting from those people they're 

l 
t 16 interviewing, right? 

m 
~ 17 A Yes. 
~ 

~ 18 Q 0 So if those people are giving him a line of 
< 
~ z w 
~ 19 
® 

garbage, then that's what you're going to give, 

< 
~ 20 ~ 

~ 
don't you agree? 

0 

~ m 21 A ~ w Yes. 
0 s 

22 Q And one other thing that was specifically brought 

23 to our attention had to do with page 51. It had to 

24 do with you giving him an opportunity to talk about 
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1 [inaudible - coughing], right? 

2 A Yes. 

3 Q And part of that question had to do with why he 

4 didn't take the baby to the doctor's right? 

5 A Yes. 

6 Q Okay. And the question was "Have you ever 

7 suspected Jeffe of being assaultive?" And his 

8 answer was "About a -- and this is why I'm kicking 

9 myself in the ass. Because last night, she was, 

10 you know, didn't seem right, whatever, you know, 

11 and she was acting kind of funny. I'm thinking 

12 maybe I should just take this kid to the doctor's, 

13 because she has some, you know, black and blues on 

14 her, whatever, and I'm like, you know, like I went 

E 15 
8 

through my thing with Tristan, and I know how 

I 
e 16 i people are with kids. I don't want anybody 

~ 17 
~ 

thinking I'm bringing this kid to the hospital", 

~ 18 
0 

and then it goes on, because he's concerned about .. 
'" z 
w 
"- 19 

® 
the marks, right? He doesn't want to be accused of 

.. 
::E 20 a: 
12 
0 

~ 
III 21 A a: 
w He's concerned of his own well-being, instead of 
5 

22 the child. 

23 Q He was concerned you know what? He was 

24 concerned the night before that they may falsely 
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1 accuse him, right? 

2 A Yes. 

3 Q Right, because he doesn't want to be falsely 

4 accused by people at a hospital, right? 

5 A That's what he indicated. 

6 Q And he didn't want to be falsely accused by people 

7 that were detectives with the Maine State Police, 

8 either? 

9 A Correct. And because of that, the child's dead. 

10 Q Because of that, a child's dead? 

11 A Possibly if they'd seek ---

12 Q Because of that a child's dead? 

13 A If he had sought medical attention, there may have 

14 been a chance that something could have been done. 

15 Q Because of that a child's death, is that what you 

16 just said? 

17 A Yeah, I think if it had some medical attention, 

18 maybe things would have turned out differently. 

® 
19 Q Maybe if it wasn't assaulted that evening, right, 

20 maybe things would have turned out differently? 

21 A Sure. 

22 Q Yeah. 

23 A Yes. 

24 Q Maybe if we talked to Jeffe Marshall, maybe the 
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1 child wouldn't be dead, right? 

2 A We did talk to Jeffe Marshall. 

3 MR. SISTI: Thank you. 

4 THE COURT: Mr. Delker, I will allow some 

5 re-redirect on the issues that we talked about. 

6 MR. DELKER: Thank you, your Honor. 

7 A RE-REDIRECT EXAMINATION [By Mr. Delker]: 

8 Q Out of completeness, you were referred to page 113 

9 of the transcript. Can you refer to the previous 

10 page, 112? Is there a portion here where the 

11 defendant re-inititiates conversation with you 

12 after he says he wants to end the interview? Just 

13 about the middle of the page. 

14 A Yes. 

E 15 Q 
8 

And is it just a brief answer that he gives at that 

i 16 i point? 

III 17 A ~ 
iii 

No, he gives quite an extensive answer. 

~ 18 Q 0 Okay. And that's not prompted by any questions by 
< 
CJ 
Z 
w 
a. 19 
e 

you, is it? 

< 
:f 20 A a: 
f2 

No. 
0 

~ ., 21 Q a: 
w And then you were asked about 113 . On lIS, does he 
en 
:"i 

22 actually call you back into the room and tell you 

23 he wants to continue explaining himself at that 

24 point? Page 115, top third of the page. Sorry. 
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1 A Yes, he did. 

2 Q Okay. And so he actually calls you back in, 

3 correct? 

4 A Yes. 

5 Q And that's not prompted by any questions by you, is 

6 it? 

7 MR. DELKER: Thank you, detective. 

8 A RE-RECROSS-EXAMINATION [By Mr. Sisti]: 

9 Q And the only reason he's in that room is because 

10 you didn't tell him he could leave three pages 

11 before? 

12 A Correct. 

13 MR. SISTI: Thank you. 

14 THE COURT: Thank you, sir. You may step down. 

15 THE WITNESS: Thank you. 

16 THE COURT: Why don't we take the morning break at 

17 this time, ladies and gentlemen. We're going to take a 

18 15-minute break. Again, please don't discuss the case, 

19 yet. Don't decide the case until you've heard all of the 

20 evidence. And I'll see you in 15 minutes. 

21 THE BAILIFF: All rise, please. 

22 [Court recessed at 11:29:55 A.M.]. 

23 [Court reconvened at 11:53:38 A.M.]. 

24 THE COURT: Mr. Delker? 
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1 MR. DELKER: Thank you, your Honor. State calls 

2 Dr. Margaret Greenwald. 

3 THE COURT: Good morning. Come right up here, 

4 please. Remain standing, and face Attorney Delker, and 

5 raise your right hand. 

6 A DR. MARGARGET GREENWALD 

7 was called as a witness, and having been first duly sworn 

8 on oath, was examined and testified as follows: 

9 THE COURT: You may be seated. 

10 DIRECT EXAMINATION [By Mr. Delker]: 

11 Q Good morning. Could you please introduce yourself 

12 to the jury, and spell your name for the record? 

13 A I'm Dr. Margaret Greenwald, G-r-e-e-n-w-a-l-d. 

14 Q And what is your occupation, doctor? 

E 15 A I'm the Chief Medical Examiner of the State of 
8 
i 
~ 

f 16 Maine. 

~ 
~ 17 Q 
~ 

Could you explain to the jury what your educational 
8 
~ 18 
~ 

background and work experience is? 
< c z w 
~ 19 A 
® 

First of all, I'm a physician, and I graduated from 

< 
~ 20 ~ 

~ 
Ohio State University Medical School in 1976. Then 

0 

~ m 21 ~ w I took a year of medical internship at Los Angles 
0 s 

22 county usc Medical Center. Then I spent two years 

23 in New York City at St. Vincent's Hospital, where I 

24 did an anatomic pathology fellowship, and then I 
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1 went back to California and spent two years in San 

2 Diego doing a clinical pathology fellowship. In 

3 1981, I was certified by the American Board of 

4 Pathology in both clinical and anatomic pathology. 

5 Then I spent about two years working at a hospital 

6 in Thousand Oaks, California, as a regular hospital 

7 pathologist. I then went back in 1984, and did a 

8 forensic pathology fellowship at Los Angeles County 

9 Corner's office. And in 1985, in May of 1985, I 

10 was again certified by the American Board of 

11 Pathology, this time in forensic pathology. I 

12 spent about two years practicing in the 

13 Commonwealth of Massachusetts as an associate 

14 medical examiner there. And then I went to San 

~ 
15 Fransico and spent about seven years working for 

1 
~ 16 i the medical examiner's office in San Franasico, 

m 
~ 17 
~ 

first as an assistant medical examiner, and then as 

~ 18 
0 

the deputy chief medical examiner. I spent a year 
< 
~ z w 
~ 

® 
19 in San Diego working at their medical examiner's 

< 
~ 20 ~ 

~ 
office, and I actually took about two years off 

0 z 
0 
00 21 ~ w 
00 

then, and then came to Maine in 1997, and worked 
~ 

22 for about six months as the deputy chief medical 

23 examiner, and then as the chief medical examiner in 

24 1998. 



120 

1 Q You said that you became board certified in 

2 forensic pathology. Can you explain to the jury 

3 what forensic pathology is? 

4 A Well, pathology is basically the study of disease. 

5 That's the definition of it. And a hospital 

6 pathologist, first of all, is usually the one who, 

7 if they're an anatomic pathologist, which is the 

8 basis for forensic pathology, they would be the 

9 ones in the hospital who would look at the biopsy 

10 specimens and tell your physician, for example, 

11 that a breast biopsy was either benign or had 

12 cancer. They might look at a skin biopsy and give 

13 your doctor a diagnosis. They would also do any of 

14 the autopsies that might be needed in a hospital to 

E 15 
~ 

help a physician determine how well they've treated 
& 
i 16 i a disease. 

m 
~ 17 
~ 

A forensic pathologist has further training 

~ 18 
~ 

in determining medicolegal causes of death, 
< 
0 z w 
~ 19 
® 

primarily deaths that might occur from trauma, or 

< 
~ 20 ~ suicide, or very sudden and unexpected deaths. And 
0 

~ 21 ~ w we have a special expertise in looking at wounds 
~ 

22 and injuries. 

23 Q And what's it mean to be board certified? 

24 A In order to be board certified, one has to have 
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1 completed an accepted fellowship training program 

2 and to pass a national board examination. And it 

3 is a part of the boards, as set up for all 

4 physicians. 

5 Q You said that you're the chief medical examiner for 

6 the State of Maine. Can you describe for the jury 

7 what the role of the medical examiner is, and, in 

8 particular, your job as chief medical examiner? 

9 A Well, each State and each district in the United 

10 States handles the investigation of the dead 

11 differently. In Maine, we actually have local 

12 medical examiners, physicians, who sometimes may go 

13 to the scene. My office is a state office, and I'm 

14 in charge of all of the medical examiners in the 

§ 15 State of Maine. I get to make the decisions as to 
~ 

~ 

t 16 which medical examiner I may send to a scene, or 

~ 
~ 17 
~ 

whether a case needs to be handled by myself or my 

~ 18 0 deputy chief who is also a forensic pathologist, in 
< 
0 z w 
~ 19 
® 

which case, we might either go to the scene, or do 
< 
~ 20 ~ 
0 
~ 

an autopsy, or both. 
0 

~ m 
21 Q ~ w w 

And can you explain to the jury what an autopsy is 
s 

22 and what the purpose of it is? 

23 A An autopsy is really a surgical examination, a 

24 postmortem examination, both external and internal, 
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1 very much like a surgeon would do, except that it 

2 occurs after death. 

3 Q And what's the purpose of the autopsy? 

4 A The purpose of the autopsy is to determine the 

5 cause of death. But in the process of doing that, 

6 we try not to just focus on one thing, but to look 

7 at all aspects of the person so that if there is a 

8 significant disease present, that might be 

9 important for the family to know, that we would 

10 identify that and notify the family. But, 

11 primarily, we're looking for the cause and manner 

12 of death in a person who has died under 

13 circumstances that the law has stated needs to be 

14 examined by the medical examiner. 

15 Q How many autopsies have you -- excuse me --

16 performed in your career? 

17 A Somewhere around 2,000, or more. At a certain 

18 point, I sort of stopped keeping track. 

19 Q And you -- have any of those autopsies involved 

20 traumatic injury to a child resulting in the 

21 child's death? 

22 A Yes, they have. 

23 Q Okay. How many of those cases have you been 

24 involved in? 
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I A I've probably examined, including all different 

2 types of traumatic death, maybe 100 cases. 

3 Q And how about cases involving fatal child abuse 

4 where the child died as a result of abuse? 

5 A Maybe 25, 30 cases. 

6 MR. DELKER: At this point, the State would ask the 

7 Court to recognize Dr. Greenwald as an expert in forensic 

8 pathology. 

9 MR. SISTI: That's certainly without any objection, 

10 your Honor. 

11 THE COURT: Okay. The witness is recognized as 

12 that expert. 

13 [By Mr. Delker] 

14 Q You were describing that there are certain 

E 15 
8 

circumstances in which the law requires or calls 

1 
~ 16 i upon the medical examiner to perform an autopsy. 

m 
~ 17 
~ 

What sort of situations does your office -- is your 

~ 18 ~ office required to do an autopsy? 
< 
0 z w 
~ 19 A 
® 

Well, it's actually quite a wide range of cases. 
< 
~ 20 ~ 

~ Probably the most common is a case without any 
0 

~ 
~ 21 ~ w w 

trauma, which would be a younger individual who 
~ 

22 would die very suddenly that doesn't have a 

23 physician or doesn't have any medical history. But 

24 we also are called in on any kind of a traumatic 



124 

1 death. Motor-vehicle accidents may be the most 

2 common type of trauma that a medical examiner is 

3 asked to certify. Suicide death, whether it's by 

4 overdose, or gunshot wound, or hanging, are often 

5 cases, and, of course, the homicides, as well. 

6 Q And I think you said a few minutes ago that part of 

7 the purpose of an autopsy is to determine the cause 

8 and manner of death. Can you explain -- well, 

9 starting with the manner of death what the manner 

10 of death means? 

11 A Manner of death is really just a classification of 

12 the circumstances around the death. So if we can 

13 show that all of the circumstances of death are 

14 consistent with suicide, then we would make that 

E 15 
~ 

manner a suicide. There are four major 

l 
f 16 classifications: Homicide, suicide, accident and 

m 
17 ~ natural, and then there is the occasional death 

~ 

~ 18 Q which we, as medical examiners, have to put in the 
< 
0 z w 
~ 19 
® 

category of undetermined. 

< 
~ 20 Q ~ And what is -- you said cause of death is another 
0 

~ m 21 ~ w purpose of an autopsy. What -- what is, in general 
~ 

22 terms, the cause of death? 

23 A The cause of death from a medical examiner's 

24 perspective is usually a fairly simple and 
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1 straightforward statement that indicates what the 

2 disease or injury was that actually led to the 

3 death, itself. 

4 Q Now, when you perform an autopsy, can you explain 

5 what sort of documentation or records you keep with 

6 respect to the autopsy and your findings? 

7 A As we are performing an autopsy, we have a number 

8 of ways to document what we are finding. First of 

9 all, we photograph the individual from he beginning 

10 when we receive them through the various stages of 

11 the autopsy to document what we are finding, and 

12 the evidence that we have taken, and so on. I 

13 also, during the time of the autopsy, draw very 

14 simple diagrams with measurements on the diagrams 

~ 15 to help me remember and be able to verify the sizes 

1 16 and shapes and approximate locations of any 

m 
~ 17 
~ 

injuries, or other findings. And, finally, after 

~ 18 ~ I'm finished with the autopsy, I will dictate all 
< 
~ z w 
~ 

19 e of the findings. So there are a number of 
< 
~ 20 ~ 

~ different things that we do. 
0 

~ m 
21 Q ~ w 

S 
Okay. So there are photographs you said, diagrams 

22 and then a verbal description ---

23 A Yes. 

24 Q -- of your observations? Did you perform an 
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1 autopsy on Kassidy Bortner? 

2 A Yes, I did. 

3 Q And when and where did you do that? 

4 A It was performed in Augusta, Maine, where the 

5 medical examiner's office is located. And it was 

6 November 10th, 2000, and we actually did a 

7 secondary examination then on the 14th of November, 

8 as well. 

9 Q And why was the Maine Medical Examiner asked to 

10 perform an autopsy in this case? 

11 A Well, basically, by State statutes, the medical 

12 examiner who has jurisdiction is the medical 

13 examiner in the State where the person died, and 

14 Kassidy died in Maine, so I was the one who 

15 performed the autopsy. 
ti 

[ 16 Q 
I 

Just so it's clear, the decision about whether the 

~ 
17 ~ 

~ 
Maine Medical Examiner and New Hampshire Medical 

8 
~ 18 
~ 

Examiner performs the autopsy isn't based on where 
< 
~ z w 
~ 19 
® 

the injury was inflicted, it's where the person 

< 
~ 20 ~ 
0 died, correct? 
~ 

c 
~ m 21 A ~ w Correct. 
~ 

22 Q Now, what was your conclusion with respect to the 

23 manner of Kassidy's death? 

24 A Kassidy's death was a homocide. 
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1 Q And what was your conclusion with respect to the 

2 cause of her death? 

3 A Multiple blunt-force injuries. 

4 Q I'm going to get into that in a little bit more 

5 detail, each of those in a little bit more detail a 

6 bit further on, but I want to back up a little bit 

7 more and have you describe for the jury, in general 

8 terms, how you go about performing an autopsy, what 

9 the methodology is. 

10 A Well, the first thing we do when we receive a 

11 person in my facility, as I stated earlier, is to 

12 photograph them as we receive them, with all of the 

13 medical devices still in place. I will usually, at 

14 least in one diagram, note those medical devices. 

~ 
15 And then we will look for any injuries in general, 

I 
f 16 and we will look for any trace evidence and do any 

m 
17 ~ evidence collection that needs to be done before we 

~ 

~ 18 
a 

have cleaned the person. 
< 
~ z w 
~ 19 Q 
® 

Okay. And then what's the next step? 
< 
~ 20 A ~ a 
~ 

After we have completed documenting that, we would 
a 
~ m 21 ~ w 

~ 
remove the medical devices, and if the person has 

22 blood, or dirt or anything -- occasionally --

23 Kassidy, of course, came to us from the hospital, 

24 so she wasn't wearing any clothing. But if a 
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1 person is clothed, we would document those clothes 

2 and we would coll'ect them for evidence, as well. 

3 And so we do sort of a step-by-step, layer-by-layer 

4 removal of the outer garments and any evidence that 

5 we see. And only after we've collected all of that 

6 would we then wash the person and document all of 

7 the injuries that we can see externally, both by 

8 photographs and, of course, my diagrams that I do. 

9 Q So sounds like the first -- in terms of the 

10 injuries to the person, the first step is external 

11 observations and documentation of the injuries? 

12 A Yes. 

13 Q Okay. And then once you've gone and done the 

14 external observations how do you proceed from 

15 there? 

l 
f 16 A After we feel that we've documented as well as we 

m 17 l!! 
i2 

can everything externally, we then proceed with an 

~ 18 0 internal examination. And that internal 
< 

'" z 
W 
Q. 19 
® 

examination is done systematically. We examine the 

< 
~ 20 
~ chest cavities, the abdominal cavity, as well as 
0 

~ 
CD 21 a: 
w 

the soft tissue underneath the skin, particularly 
(/) 

:"i 

22 if there is any injuries that we have seen 

23 externally. And then we look into the head, 

24 looking at the scalp, the skull and the brain. And 
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1 finally the last step is always a neck examination. 

2 And depending on the case, we may do other 

3 specialized examinations, possibly an examination 

4 of the spine or specific bones which we may look 

5 at. 

6 Q Now, did you follow that procedure with respect to 

7 the autopsy of Kassidy? 

8 A Yes, I did. 

9 Q And did -- you took diagrams in this case? I mean, 

10 you drew diagrams of the different injuries in this 

11 case? 

12 A Yes, I did. 

13 Q At this point, I'd like to show you a couple of 

14 exhibits. I'm showing the defense, first, State's 

15 Exhibits 57 to 58, currently for identification. 

16 MR. SISTI: This can be admitted without objection, 

17 your Honor. 

18 THE COURT: Okay. It may be marked as a full 

19 exhibit. 

20 [State's Exhibit No. 57, diagram of head, received in 

21 evidence] . 

22 [State's Exhibit No. 58, diagram of chin, received in 

23 evidence]. 

24 [By Mr. Delker] 
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1 Q I'm showing you State's Exhibits 57 and 58. Do you 

2 recognize these two exhibits? 

3 A Yes, I do. 

4 Q Okay. And what are those? 

5 A Those are two of the diagrams that I prepared in 

6 association with the examination of Kassidy. 

7 Q Let me just set this up here. 

8 MR. DELKER: May I ask the witness to step down 

9 from the stand? 

10 THE COURT: Sure. If you need to move, Mr. Sisti, 

11 you may do that. 

12 MR. SISTI: Thank you. 

13 [By Mr. Delker]: 

14 Q Dr. Greenwald, could you orient the jury to what 

15 these diagrams are, what the various writings on 

16 them are? 

17 A Maybe I'll start over here with the one that shows 

18 the four different views. This -- these are views 

19 of the face and back of the head on Kassidy 

20 Bortner, and you can see that we showed -- I tried 

21 to look at a frontal view, and then the left side 

22 of Kassidy's face, the right side of her face, and 

23 the back of the head. As you can see, a lot of 

24 drawings and writing on there. I'm doing this at 
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1 the time I'm doing the autopsy, so the numbers are 

2 accurate. 

3 Q I'm sorry to have to -- to interrupt. I might have 

4 to move this one over. I think you're blocking 

5 some text from the jurors. 

6 A Is that better? The numbers that I've written on 

7 the side are accurate, and the shapes are 

8 approximate, but it's -- it's -- it's not exact. 

9 And I put little notes as to coloration, and so on. 

10 So that was the face, and including the back of 

11 the head, and then because you can't see very well 

12 on this, the undersurface of the chin, you can --

13 I -- this diagram would be consistent with somebody 

14 who has raised their chin up, and you can see the 

E 15 
~ 

undersurface, the bottom of the mandible, and the 

I 16 upper neck. 

~ 
~ 
~ 

17 Q And you had mentioned that you had also taken 

~ 18 ~ pictures. Are -- do the pictures, also, reflect 
< 
~ z w 
~ 19 
® 

these injuries? 
< 
~ 20 A ~ 
0 
~ 

Yes, they do. 
0 

~ m 
21 Q ~ w 

0 
And would the pictures assist you in describing the 

~ 

22 injuries to Kassidy's head? 

23 A Yes. 

24 Q Let's start with State's Exhibit 44. It's already 
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1 been admitted as a full exhibit, and I'm going to 

2 show you -- do you recognize that photograph? 

3 A Yes, I do. 

4 Q Okay. And what is that a photograph of? 

5 A This is a photograph of Kassidy's face that was 

6 actually taken at the time of autopsy. 

7 Q Okay. And I suppose the best way to do this is if 

8 we step closer to the jury and have you describe 

9 the different injuries on Kassidy, and then, 

10 perhaps, once you've done that with the 

11 photographs, if you could orient the jury using the 

12 photographs and the diagram [inaudible - coughing] 

13 come a little closer here. Maybe we need to do it 

14 in two steps. 

15 A This picture is a little bit smaller. We can start 
~ 

~ 16 
~ 

up on the forehead and it should be reflected, as 

~ 17 ~ 

~ 
well, on the diagram, but there's a -- these are 

~ 18 
~ 

all essentially on the top of the forehead. These 
< 
~ z w 
~ 19 
® 

are all bruises. They are somewhat variable in 

< 
~ 20 ~ color. The middle of the forehead, you can observe 
~ 

0 

~ 21 ~ w an oval-shaped, brown bruise, and, similarly, in 
~ 

22 between the two eyebrows, it's a little bit more 

23 elongated. Here, in between these two, there's 

24 sort of a curvilinear. It's more of a reddish 
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1 bruise that goes up around from above the left 

2 eyebrow up the middle of the forehead; and I don't 

3 know how well you can see it on the picture, but it 

4 sort of comes down almost in a tent-like shape, and 

5 there's sort of an empty area here. It looks like 

6 this may be one uninterrupted bruise, but it may be 

7 two, as well. It's difficult to tell. This is the 

8 middle of the forehead. Shall I show other people 

9 

10 Q Yeah, I'm wondering, we have another photograph. 

11 Perhaps, it'll be easier for jurors to see. I show 

12 the defense State's Exhibit 56, that's been marked 

13 for identification. 

14 MR. SISTI: We have no objection. 

15 THE COURT: Okay. You can mark it as a full 

16 exhibit. 

17 A [State's Exhibit No. 56, blown up picture of Kassidy's 

18 face, received in evidence] 

19 THE WITNESS: Okay. I think this is just a little 

20 bit easier, particularly for someone to see it, and I'll 

21 bring it down there, as well, even though it's larger. 

22 Here's that curvilinear bruise I was talking about. It 

23 sort of comes up almost in a tent-like shape up here on 

24 this angle, and then it comes -- there is -- it's almost 
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1 continued down to this em~ty area that may have been seen 

2 down here. And these are the two oval bruises. This 

3 picture makes it a little difficult to see the bruises on 

4 the left side of the forehead [inaudible - away from 

5 microphone-voice trails off]. Here -- here are the 

6 bruises that we were referring to. There's an oval-shaped 

7 bruise here. And in this, this bruise looks a little more 

8 purple. And here, you have a curvilinear bruise that's 

9 coming up here, and it sort of comes down here in this 

10 tent shape. And then it looks like it may even continue 

11 down into here. There's a bare, empty space in there, so 

12 it may be two bruises. 

13 [By Mr. Delker]: 

14 Q And those are all reflected on the background? 

15 A Yes, that -- this is -- this is in -- in reference 

16 to these bruises here in the mid forehead. You can 

17 see the -- the two oval ones, and this sort of 

18 tent-like one with the -- here. 

19 Q And how about from sort of the eyes down? What 

20 sort of what injuries did you observe there? 

21 A I guess let me just point out here on this 

22 again, and maybe people can see it. I'll -- I'll 

23 sort of move down, because they're light. There's 

24 a couple of lighter bruises above the right eyebrow 
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1 here, which I didn't mention earlier. Just a 

2 little bit lighter. Underneath the right eye, 

3 there are a number of abrasions. An abrasion I 

4 should probably explain this a little bit. A 

5 bruise from a forensic pathologist's point of view 

6 similar to the bruise you would see. We try to be 

7 a little more specific, in that a bruise should not 

8 have a break in the surface, it should be bleeding 

9 under the skin. It may be red, it may be blue, it 

10 may be purple. If it's older, it may be a 

11 different color. An abrasion is a scrape, an 

12 actual break in the skin surface, usually just 

13 superficial. And that's what was seen here 

14 underneath Kassidy's eye. And there are a number 

15 of separate abrasions that actually -- you can just 

16 barely see it in this picture because it's a little 

17 bit overexposed. But there is an area of bruising 

18 underneath that abrasion. It's just slightly 

® 
19 discolored underneath that abrasion, as well. 

« 
::E 20 Q a: 
0 
IL 

Can you see that perhaps better in the smaller 
0 
Z 
0 

'" 21 a: 
w 
en 

picture what you just described, the bruise under 
:'5 

22 the abrasion? 

23 A Yeah, I think it's a little bit more obvious here. 

24 It's just harder for the jury, I think, to see it. 
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1 So there's just -- there's discoloration under the 

2 areas of the abrasion that you see the mUltiple 

3 scratches on the skin. The other area, there were 

4 a few small bruises over the left eyelid on 

5 Kassidy. And then there's this large area here 

6 that extends from the bridge of her nose -- I'll 

7 stand back so you can see it a little bit -- stem 

8 from the bridge of the nose along the cheek bone 

9 here, the zygomatic ridge, all the way over 

10 underneath her eye. That's almost two inches long, 

11 actually, extending here, and when we look at it in 

12 the autopsy room, you could see that there's almost 

13 a straight edge on the bottom area right in here. 

14 Thank you. Underneath this elongated bruise here, 

E 15 
8 

there's sort of a cluster of little hemorrhages, 
t 
~ 16 i petechial hemorrhages, which may be another bruise. 

m 
~ 17 
~ 

And then you lose it, to some extent, but you have 

~ 18 
0 

this second curvilinear injury that kind of comes 
< 
~ z w 
~ 19 
® 

from the angle of the lips here up underneath this 

< 
~ 20 oc 
0 
~ 

bruise that extends across from the bridge of the 
0 z 
g 

21 oc w nose. This curvilinear injury also has two sort of 
~ s 

22 tiny, little parallel lines that go down from 

23 towards the bottom of the chin. And you can't see 

24 it very well in this picture. There are a few 
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1 other smaller bruises there. 

2 Q Okay. And those are also reflected in the diagram? 

3 A Yes, they are. 

4 Q I'm going to ask you about the left side of 

5 Kassidy's face. Did you take a photograph of that, 

6 as well? 

7 A Yes, I did. 

8 Q Let me show you State's Exhibit 46. It's for 

9 identification at this point. I'll show defense 

10 counsel. 

11 MR. SISTI: No objection. 

12 THE COURT: Okay. May be marked as a full exhibit. 

13 [State's Exhibit No. 46, photograph of left side of 

14 Kassidy's head, received in evidence]. 

15 [By Mr. Delker] 

16 Q Do you recognize State's Exhibit 46? 

17 A Yes, I do. 

18 Q And could you explain to the jury what that is? 

19 A Yes. This is a picture that's taken to represent 

20 the left side of the face. It shows the forehead, 

21 the eye and then coming down along the chin. And 

22 you can see the bruises that are documented on the 

23 diagram. On the left forehead, there are two 

24 larger bruises up here that you can see, and then 
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1 there are a couple of smaller ones in that area, as 

2 well. You can see that there is a bruise that goes 

3 to the side of the left eye here. And this this 

4 area here under the eye is the extension of that 

5 bruise that you saw across the left cheek. So this 

6 is the same one. There area also two smaller --

7 just pinpoint little bruises on the cheek there. 

8 And then this area here, this bruise is actually 

9 what was documented on the diagram over there on 

10 the chin, on the left side of chin. This is a 

11 larger bruiser here. 

12 THE COURT: Did everyone down at that end get a 

13 chance to see? 

14 THE WITNESS: Okay, let me -- sorry. Again, 

15 there's two bruises here on the forehead and then a couple 

16 of smaller ones. This is that same injury that went 

17 across the cheek. There are two very small bruises here. 

18 And then this area, this bruise here on the chin is 

19 represented on the diagram, on the chin diagram. 

20 [By Mr. Delker]: 

21 Q And were there injuries on the right side of 

22 Kassidy's head? 

23 A Yes, there were. 

24 Q I'm showing you what's been marked as State's 
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1 Exhibit 48, as a full exhibit. Do you recognize 

2 that? 

3 A Yes, I do. 

4 Q And can you point out the injuries on that for the 

5 jury? 

6 A This in this photograph, Kassidy still has the 

7 neck brace on that we put on in the hospital. And 

8 so one of the bruises, there's one that's right 

9 down here that's a little bit obscured by the neck 

10 brace. But there are a few smaller bruises that 

11 are here in front of the ear, and then there's a 

12 big purple bruise on the ear, which you can 

13 actually see on both sides of the ear. We turned 

14 the ear over, and the bruises go on both the front 

I 
15 

16 Q I 

of the ear and the back of the ear. 

Now, with respect to the pictures we just looked at 
g 
g 17 i of Kassidy, would the photo - would she appear 

~ 18 0 
< 

those photographs were taken during autopsy? 
~ z w 
~ 

19 A ® Yes. 
< 
~ 20 Q ~ 

~ Okay. And how long after her death was that, 
0 z 
0 m 

21 ~ w 
j 

approximately? 

22 A Probably about 12 to 15 hours. 

23 Q Would the injuries appear more pronounced in the 

24 photographs than it would in life? 



140 

1 A It's a little bit longer than that, because we 

2 didn't start until 9:00 in the morning, but, yes. 

3 Q Would the injuries appear more prominent in the 

4 photographs than they might have in life? 

5 A Yes, they could. 

6 Q And can you explain why that is? 

7 A Well, a living, breathing person has blood that's 

8 being pumped through their tissue, and so their 

9 face tends to look pink or a reddish coloration. 

10 These bruises, most of them have reddish or 

11 slightly red/tan appearance. So though you would 

12 be able to see them at the time of death, they 

13 wouldn't be or before death, that they wouldn't 

14 be quite as prominent, because after the person 

15 dies, that blood begins to drain to the lowest 

16 point of the gravity. So if the person is lying 

17 down on their back, most of the blood would drain 

18 to the back of the head. 

19 THE COURT: Why don't we stop at this point. 

20 MR. DELKER: Okay. 

21 THE COURT: We'll break to take the lunch break. 

22 Ladies and gentlemen, again, please don't discuss the 

23 case, yet. Don't decide the case until you've heard all 

24 of the evidence. And we'll see you back here at 1:30. 
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1 Thank you. 

2 THE BAILIFF: All rise, please. 

3 [Court recessed at 12:25:02 P.M.]. 

4 [Court reconvened at 1:32:19 P.M.] 

5 THE COURT: Could I see counsel, briefly? 

6 [The following is a discussion at the bench] . 

7 THE COURT: Do you want me to start this 

8 instruction? 

9 MR. SISTI: No, I'd rather do it at the end. 

10 THE COURT: Okay. 

11 MR. SISTI: Can you read it all right, though? 

12 THE COURT: Yeah, I tried that first. 

13 MR. SISTI: Okay. 

14 [End bench conference] 

15 [By Mr. Delker]: 

16 Q Good afternoon, doctor. I think where we had left 

17 off was you were describing various injuries to 

18 Kassidy's head and face. And you had described a 

19 number of injuries on the head, and you had made 

20 reference earlier to some injuries on the chin 

0: 
W 

~ 
21 area. And I want to show you a couple of 

22 photographs. I'll show them to the defense, first. 

23 It's 49 and 50, is marked for ID. 

24 MR. SISTI: These are without objection, your 
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1 Honor. 

2 THE COURT: Okay. They may be marked as a full 

3 exhibits. 

4 A [State's Exhibit No. 49, photograph of Kassidy's chin, 

5 received in evidence] . 

6 
A [State's Exhibit No. 50, close-up photograph of 

7 Kassidy's chin, received in evidence]. 

8 [By Mr. Sisti]: 

9 Q Do you recognize State's Exhibits 49 and 50? 

10 A Yes, I do. 

11 Q Okay. And maybe I'll hold them up, and if you can 

12 explain to the jury what they're looking at here. 

13 A Actually, these are two views; one, obviously, is a 

14 closer picture showing Kassidy's neck, and 

15 particularly we're looking at the area right 

16 underneath the chin and are bruises there. We've 

17 talked already about the bruises that were on the 

18 left side. And you don't see them as well in this 

19 
® 

picture. What you do see are the -- right under 

" ;!; 20 a: 
~ the chin and extending over on the right side, 
0 

is 
CD 21 a: 
w 
<J) 

there are some bruises here. I think you can see 
5 

22 better in the smaller picture that the bruises 

23 under the chin are almost entirely surrounded by a 

24 very light bruise, and then, within that area, 
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1 there are two darker bruises not quite as obvious 

2 on the larger photo. Let me just show you on this, 

3 as well. There's this large area right underneath 

4 the front of her chin, and you can see -- and 

5 between the two rounded bruises there's still some 

6 discoloration. So there's a bruise that extends up 

7 in both of these bruises. And then down 

8 underneath -- it almost underneath the angle of the 

9 jaw here. There is another oval-shaped bruise on 

10 the right-hand side. 

11 Q If you could just point out, I know it's not very 

12 clear in these pictures, but the bruises that we 

13 saw earlier on the left-hand side of the jaw. 

14 A Well, it's actually just in here on the -- again, 

15 on the -- above, actually, the angle of the jaw on 

16 the left. Here, as you see it, you can see it a 

17 little bit in this view right in here. I don't 

18 know if you can see that. In this larger picture, 

19 it's difficult to see. It's in here. But you can 

20 just barely pick it up on the side here. Those are 

21 the bruises. They're seen a little bit better on 

22 the frontal view of the face. 

23 Q And those are depicted on the diagram that we 

24 looked at earlier, as well? 
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1 A Yes. Yes, they are. 

2 Q Now, did you observe injuries to the inside of 

3 Kassidy's mouth? 

4 A Yes, I did. 

5 Q And, in general terms, what did you see there? 

6 A There were -- there's a large area of -- first of 

7 all, there were some drying and abrasions on 

8 the outside of the lips, both on the upper and 

9 lower lip. And then when the lower lip is turned 

10 down, there's a large area of bruising, as well as 

11 almost a small ulceration on what we call the 

12 frenulum, which is the mid point of the lower lip. 

13 Q And did you take a photograph of that? 

14 A Yes. 

15 MR. DELKER: Okay. Let's us show defense counsel 

16 51, for ID, at this point. 

17 MR. SISTI: It's without objection, your Honor. 

18 THE COURT: Okay. It may be marked as a full 

19 exhibit. 

20 
A 

[State's Exhibit No. 51, photograph of inside lower lip 

21 of Kassiday's mouth, received in evidence]. 

22 [By Mr. Delker]: 

23 Q Do you recognize State's Exhibit 51? 

24 A Yes, I do. 
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1 Q And if you could point out for the jury what you 

2 observed in that photograph? 

3 A First of all, it's a little difficult to see, but 

4 on the lips, there is some drying on the upper lip, 

5 and you'll be able to see it on some of the 

6 views that we saw earlier. There's some drying on 

7 the lower lip, as well. And then there's this 

8 large area of bruising on the lower lip. And then 

9 you can see this small, little area -- and I'll 

10 come down there -- that looks like it's almost like 

11 a cutout of the little ulcer of the frenulum, mid 

12 portion of the lower lip. Here some bruises here, 

13 and here's that little ulcer area. 

14 Q You had mentioned the encrusting on the upper lips. 

15 I'm going to show you -- actually, first, I'll show 

16 defense counsel State's Exhibit 52, which is 

17 currently marked for identification. 

18 MR. SISTI: This is without objection, your Honor. 

19 THE COURT: Okay. May be marked as a full exhibit. 

20 
A [State's Exhibit No. 52, photograph of inside top lip of 

21 Kassidy, received in evidence] . 

22 [By Mr. Delker]: 

23 Q Do you recognize State's Exhibit 52? 

24 A Yes, I do. 
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1 Q Okay. And if you could explain to the jury what is 

2 in that picture? 

3 A This is, again, a picture of Kassidy's lips. And 

4 we've -- we've raised the upper lip just a little 

5 bit, but it allows you to see the brine on the 

6 lips, and, particularly, on the upper lip. And 

7 this sort of brown crusting is just a scab, a 

8 particular type scab that you would see with an 

9 abrasion. So there's some abrasion and drying, 

10 both on the lips. 

11 Q Now, did you also observe injuries on the back of 

12 the head? 

13 A Yes, I did. 

14 Q Okay. Can you using the diagram, first, can you 

15 explain where those injuries were? 

16 A This is a view of the back of the head, and this --

17 this area sort of on the lower back we refer to as 

18 the occipital region. Actaully, it kind of covers 

19 this whole -- this whole area, here. So this would 

20 be the right occipital, this would be left. And 

21 there's some -- some bruising here. In sort of the 

22 mid-portion of the back of the head, there was an 

23 area that looked dried and mottled. We weren't 

24 sure whether there was a bruise there or not. And 
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I then just above that, there was a separate bruise 

2 that we could see. 

3 Q Okay. And did you take a photograph of that, as 

4 well? 

5 A Yes, I did. 

6 Q I'm showing you State's Exhibit 53, which is 

7 currently a full exhibit. Do you recognize that 

8 photograph? 

9 A Yes, although I'm not sure this was actually taken 

10 in my office, but I recognize the view of the 

11 scene. 

12 Q And can you show the jury what is in this 

13 photograph? 

14 A Yeah, this is taken while Kassidy still has the 

~ 
15 collar on, as you saw in the other pictures. You 

l 
t 16 can't actually see, because the collar's there, so 

ill 
l!i 
~ 

17 you can't really see that injury that's over the 

~ 18 ;, right bottom of the head here. But here's this 
< 
" z 
W 
Q. 19 
® 

area of redness. It's a little bit subtle. And 
< 
~ 20 ~ 
u. 

then here, the other bruise that you can see above 
0 
Z 
0 

'" 21 II: 
w that area of redness. Here's -- here's the area of 
<I) :s 

22 redness, and here's the bruise that's just above 

23 that. And the other in this particular photo, 

24 the other bruise, as well, under the collar. 
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1 Q Now, were there other injuries that we haven't 

2 covered on the head at this point? 

3 A I think we have most of it. 

4 Q Did you also observe injuries to Kassidy's back and 

5 arms, in that area? 

6 A Yes, I did. 

7 Q Okay. And at this point, actually, remove the head 

8 diagrams. Actually before I put up the other 

9 diagrams, was the injuries to the back and arms at 

10 the same extent or severities to the face itself? 

11 A No, there were scattered bruises on both arms, 

12 actually, both legs, and there were two small 

13 bruises on the mid-back. 

14 MR. DELKER: These two are State's Exhibit 60, and 

15 61. They're currently for identification. 

16 MR. SISTI: I have no objection to these. 

17 THE COURT: Okay. They may be marked as a full 

18 Exhibit. 

19 A [State's Exhibit No. 60, large diagram of side of body, 

20 received in evidence] . 

21 A [State's Exhibit No. 61, large diagram of back of body, 

22 received in evidence] 

23 [By Mr. Delker]: 

24 Q Do you recognize State's Exhibit 60 and 61? 
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1 A Yes, I do. 

2 Q And what is depicted in these diagrams? 

3 A The diagram that's on my left is actually showing 

4 both sides of Kassidy, the lateral, what we would 

5 call a physician's lateral view of Kassidy's torso 

6 and arms and legs. And this photograph on my -- or 

7 diagram on my right is showing the back of the 

8 arms, back of the legs, and Kassidy's back. 

9 Q Could you point out for the jury and describe the 

10 different injuries that you observed to these 

11 portions of Kassidy's body? 

12 A There's a small bruise over the right-lateral 

13 chest. There's three small areas of bruising over 

14 the right-lateral hip. Going down on the right 

E 15 
~ 

side, there are two small linear abrasions, 
1 
~ 

16 i basically scratches on the right side of the leg. 
m 
~ 17 
~ 

And then staying on the same diagram, on the left 

~ 18 0 
< 

side, again over the hip area, there are three 
0 z w 
~ 

19 ® bruises, tan to red/tan in color. There is the 
< 
~ 

20 ~ 
~ 

0 

little abrasion on the medial aspect of the right 
~ m 

21 ~ w 

~ 
knee, and an abrasion on the medial of the lateral 

22 aspect of the left leg. I think that's pretty much 

23 that diagram. And then looking at the back --

24 yeah, that might help -- you can see two small 
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1 bruises on Kassidy's back. There are two small 

2 bruises on the back of the right arm, and two 

3 scratches on the back of the right leg. And then 

4 there's the injuries on the feet. I don't know if 

5 you want to do that. 

6 Q Yes, sure, why don't we. I'm going to ask some 

7 questions about that. You said you mentioned 

8 injuries on the feet. What did you observe on 

9 Kassidy's feet? 

10 A Extending across both arches of Kassidy's feet, 

11 there were multiple, minute, almost pinpoint 

12 scratches, really, of the surface. They're 

13 abrasions. They do not really appear to penetrate 

14 through the skin. And the ones on the left are 

E 15 
8 

slightly bigger than the ones on the right and, 
l 

t 16 appeared almost to be scabbed, to have eschars on 

m 
~ 17 the bottom. 
~ 

~ 18 Q 
~ I show you State's Exhibit 55, and ask you if you 
< 
0 z w 
~ 19 
® 

recognize that exhibit? 

< 
~ 20 A ~ 

~ 
Yes, I do. 

0 

g 
21 Q ~ w 

S 
Okay. And could you explain to the jury what it is 

22 Shown on that exhibit? I'll take this from you. 

23 A Actually, I'll come up here so you can see it. 

24 This is the body. Kassidy is actually laying on 
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1 her stomach, and so you're looking at -- this is 

2 the left foot here, the right foot. You can see 

3 that the injuries are just a little bit bigger on 

4 the left than they are on the right. And that I 

5 don't know if you can make it out looking it from 

6 where you are, they're almost raised, and what 

7 you're seeing is the scab over the injury there. 

8 And, primarily, the injuries are distributed not 

9 only on the heel, but on the balls of the arch. 

10 Q Actually, I had forgotten to ask you on the head, 

11 back of the head, when you were describing the 

12 injuries to the back of Kassidy's head, did you 

13 observe any swelling or lumps on the back of her 

14 head? 

~ 
15 A No, I didn't. 

i 
~ 16 Q i And if the defendant had described a goose egg or 

m 
~ 
~ 

17 an egg on the back of Kassidy's head the night 

~ 18 0 before she died, would you have expected to see 
< 
0 z w 
~ 

19 
® 

that during the autopsy? 
< 
~ 20 A ~ 
0 
~ 

That description usually, to me, is in reference to 
c 
~ m 

21 ~ w 

~ 
a large area of bleeding, a large bruise under the 

22 skin, and it should still have have been visible 

23 at the time of the autopsy. 

24 Q And you didn't see anything consistent with a goose 
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1 egg? 

2 A No. 

3 Q With respect to the feet, were there any injuries 

4 on the tops? You mentioned the ones on the bottom 

5 of Kassidy's feet; were there any injuries on the 

6 top of Kassidy's feet? 

7 A There were a couple small areas of discoloration. 

8 MR. DELKER: I'm going to have -- I don't believe 

9 'these have been marked, yet, two photographs marked for 

10 identification. 

11 MR. SISTI: Without objection. 

12 THE COURT: They may be marked as full exhibits. 

13 [State's Exhibit No. 75, photograph of Kassidy's right 

14 foot, received in evidence] . 

15 [State's Exhibit No. 76, photograph of Kassidy's left 

16 foot, received in evidence] . 

17 [By Mr. Delker]: 

18 Q Showing you Exhibits 75 and 76. Do you recognize 

19 those two photographs? 

20 A Yes, I do. 

21 Q Okay. And if you could explain to the jury what is 

22 depicted in these photographs. 

23 A This is 75. And what we're looking at is Kassidy's 

24 right foot. And there is a little bit of area of 
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1 bruising, discoloration that you can see between 

2 the big toe and the second toe. It goes onto the 

3 inner surface of the big toe here. The rest of the 

4 foot looks pretty good. 

5 Q And before we go down to the next set of jurors, 

6 why don't you do 76, as well. 

7 A This is the left foot, and you can see some tiny, 

8 little brown areas on the top right by the toes. 

9 Those are abrasions, just scratches. This one, 

10 which is 75, is the right foot. And here's the 

11 area, bruise discoloration that's a little bit of 

12 bruising in between the two toes, the big toe and 

13 the second toe. And on the left foot, 76, there 

14 are just are little, tiny abrasions, scratches on 

E 15 
8 

the top of it in 76. 

} 
16 Q i Thank you. If the defendant described a large 

ill 
i!! 17 
~ 

bruise or black and blue mark on the top of 

~ 18 ;, Kassidy's foot that he observed on the night before 
« 
Cl z 
W 
Q. 19 
® 

Kassidy died, would you have expected to see that 
« 
::!; 20 II: 
0 ... during the autopsy? 
0 

~ 
CD 21 A II: 
W Yes. 
S 

22 Q Did you see any injuries consistent with that 

23 during the autopsy? 

24 A No, I didn't. 
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1 Q And, finally, I want to ask you about injuries to 

2 abdomen. I think we have one more diagram here. 

3 MR. DELKER: This is 59, for identification. 

4 MR. SISTI: Without objection, your Honor. 

5 THE COURT: Okay. It may be marked as a full 

6 exhibit. 

7 
A 

[State's Exhibit No. 59, large diagram of front of body, 

8 received in evidence] 

9 [By Mr. Delker]: 

10 Q Could you describe for the jury what is depicted In 

11 this State's Exhibit 59? 

12 A Actually, this exhibit shows the entire front of 

13 the chest, the abdomen, and the arms and legs. 

14 Q Okay. And what injuries are denoted on that 

15 exhibit? 

16 A There are a couple of small bruises over the right 

17 shoulder. There are multiple red/brown bruises 

18 over the abdomen, both sides of the abdomen. And 

® 
19 there are a couple of bruises over her right shin, 

20 the lower leg, and then just the injuries that 

21 we've already discussed over the feet. 

22 Q And I'm showing you State's Exhibit 54, which is a 

23 full exhibit. Do you recognize that photograph? 

24 A Yes, I do. 



155 

1 Q Okay. And if you can come up and explain to the 

2 jury what's in that photograph. 

3 A This is a photograph showing Kassidy's stomach 

4 area, her abdomen, the umbilicus is right -- right 

5 here in the middle. And you can see the 

6 distribution of the bruises, both on the left side 

7 and on the right side. Most of the bruises show 

8 sort of an oval or rounded appearance, even in this 

9 area, which is a slightly larger bruise. There's 

10 some separate, rounded areas in that bruise. Here 

11 in the middle of the abdomen is the umbilicus area. 

12 So this is the right side here. On the left side, 

13 you can see the multiple bruises distributed on 

14 both side of the umbilicus. And most of them are 

15 round to oval. This is the larger one I was 

16 talking about where there were maybe some rounded, 

17 more defined areas inside that larger disk. 

18 MR. DELKER: This is actually one more diagram, 

19 just for completeness. State's Exhibit 62, currently for 

20 identification. 

21 MR. SISTI: It's without objection, your Honor. 

22 THE COURT: Okay. It may be marked as a full 

23 exhibit. 

24 [State's Exhibit No. 62, large diagram of hands, 
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1 received in evidence] 

2 [By Mr. Delker]: 

3 Q Do you recognize State's Exhibit 62? 

4 A Yes, I do. 

5 Q And can you describe what's depicted here? 

6 A These'are four views of Kassidy's hands. And 

7 actually, I'll start with the palms, because 

8 there's not really much here. What I've called 

9 here as blue discoloration, when we did -- when we 

10 examined underneath the skin, that was just 

11 lividity, there's no -- there's no bruising here. 

12 So that's just lividity. On the backs of Kassidy's 

13 hand, this is the right hand, and this is the left 

14 hand, and you don't really see much on the left 

15 hand. But on the right hand, there is a little 

16 area of blue discoloration over the knuckle between 

17 the middle and distal, the end of the finger. And 

18 there is a similar area on the index finger. This 

19 mark here, it says brown and keratosic. That's a 

20 wart. It's not an injury. So there's two like 

21 areas of bruising over the tips of her fingers. 

22 Q Thank you. I'll actually ask you to take the 

23 witness stand before I have you step down again. 

24 A [Witness complies] . 
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1 Q Did any of the injuries you've described, or seen, 

2 or that you saw on Kassidy during the autopsy, 

3 would any of those be a cause of a blood transfer? 

4 A No. 

5 Q And can you explain why not? 

6 A Well, a blood transfer usually means that blood 

7 from an injury on one person is left on another 

8 surface, whether it's another person, clothing, or 

9 some other object. Except for the abrasions which 

10 were starting to heal, none of the injuries 

11 actually cut through the surface, and there wasn't 

12 any blood associated with them. 

13 Q As part of the dying process, do you commonly see 

14 purged fluid from the nose and mouth? 

E 15 A Yes. 
8 

} 
16 Q i And can you explain what that is? 

m 
~ 17 A 
~ 

As a person goes into the final phases of death, 

~ 18 ~ the lungs begin to fill up with fluid, and that 
< 
~ z w 
~ 19 
® 

fluid may be somewhat bloody, because it's coming 
< 
~ 20 ~ 

~ 
from the blood vessels. And that fluid my well up 

0 

~ m 
21 ~ w 

~ 
and get mixed with some mucus, and we would - I 

22 won't say commonly - but we do see that there is 

23 what we call purge, and it's really just bloody 

24 fluid that may comes out of the nose or the mouth. 
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1 We see it in all different kinds of cases. 

2 Q Is there anything unusual about purged fluid, that 

3 kind of mixed blood and mucus on a person who's 

4 dying? 

5 A Well, it's -- it's just a manifestation of the fact 

6 that the person is in the terminal stages of dying. 

7 It's not characteristic of anyone particular type 

8 of death or injury. 

9 Q Do you see it in non-homicide cases, as well? 

10 A Yes. 

11 Q If the jury had heard that when Jeffe Marshall 

12 found Kassidy Bortner, and before he called 9-1-1 

13 did check Kassidy's mouth with a napkin and there 

14 may have been blood on that napkin, would that be 

15 consistent with purged fluid if he checked her 

16 mouth with that napkin? 

17 A Yes. 

18 Q Now, during the autopsy, do you take any steps to 

19 
® 

try to determine the age of injuries? 
< 
~ 20 A ~ 

~ 
Yes. 

0 

~ 
~ 21 Q ~ w And can you explain that? 
w 
~ 

22 A Well, the first thing that we do is to look at the 

23 injuries. We look at abrasions to see if they're 

24 just surface injuries or if they're starting to 
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1 have scabs on them. That's about as much, again, 

2 as you can do for an abrasion. With bruises, we 

3 look, first of all, at the color of the bruise and 

4 try to do some aging with that. Most of you have 

5 seen when a bruise starts to turn color, it goes 

6 into a brown phase or a yellow-and-green phase; 

7 that means the bruise is aging. So we get to see 

8 if there's anything definitive we can say about 

9 just the external bruise. And then we may take 

10 microscopic sections through the bruise, itself, or 

11 the abrasion and see if, by examining the 

12 microscopic section, looking actually at the tissue 

13 under the microscope, we can determine a little bit 

14 better the age of a bruise. 

15 Q Can you explain that second part of the process, 

16 the microscopic examination? How do you take a 

17 microscopic examination? How do you take a 

18 microscopic section and -- well, let me start from 

® 19 [inaudible - coughing] 

20 A Well, basically we -- we go into the area of the 

21 bruise. Sometimes, if it's on the head, I might 

22 actually go under the scalp and take the section 

23 from under the scalp. But if it's on the skin 

24 surface of the arms or the legs, we actually take a 
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1 very thick piece of the tissue and put it in 

2 formalin to fix it. And then our histologist, who 

3 is trained to make microscopic slides, will put 

4 that -- process that and take microne's thick 

5 sections of what I have taken and actually put it 

6 on a slide for me to examine. 

7 Q How much of a particular injury do you have to see 

8 microscopically when you take a section like that? 

9 A Because of the fact that we have to just take very 

10 small pieces, and then it's even cut into a 

11 thinner, smaller slice, we would only be looking at 

12 a very small portion of the bruise. 

13 Q Can you explain what the examination of the 

14 microscopic slide, how that helps you, or assists 

E 15 
8 

you in aging injuries? 
1 
~ 16 A i Once somebody receives an injury like a bruise, 

~ 
~ 17 
~ 

what you're looking at under the skin when you see 
8 
~ 18 ; red or a purple color is the bleeding under the 
< 
~ z w 
~ 19 skin from the broken blood vessels. And when that 
® 
< 
~ 20 ~ 
0 blood gets into the tissue, that's an irritant to 
~ 

0 

~ m 21 ~ w 
~ 

the body, and so the body will respond by sending 

22 out white blood cells to try and basically clean up 

23 that area. We call it an inflammatory reaction. 

24 And the white cells come out in a relatively 
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1 uniform sequence, and we -- we know sort of a range 

2 of times that we -- we use to look at what white 

3 cells are present, how much is there, and whether 

4 there's any early scaring, whether the fibrosis and 

5 the collagen, which is the scar itself, has begun 

6 to appear in the injury. 

7 Q Can you explain in a little bit more detail, how 

8 you can tell, based on the progression of white 

9 blood cells, the different ages of injuries? 

10 A The first -- first of all, if we're looking at an 

11 injury, the first thing we look for, of course, is 

12 the blood. And if that's all we see, we would say 

13 that that's a very acute injury. It's not until 

14 about four hours after injury occurs that you can 

~ 15 start to see the first white blood cells corne out. 
& 
~ 

16 i The very first ones that corne out are what we call 

m 
~ 17 
2 

neutrophils. And those are the primary cell that 

~ 18 
0 come out within the first 12 hours, or so. At 
< 
~ z w 
~ 

19 ® about eight to twelve hours, we start to see some 
< 
~ 20 ~ of the cells that may be present in the tissue for 
0 

~ m 
21 ~ w 

00 
a little bit longer, macrophages. Another cell 

5 

22 that I have in my report that you may hear is a 

23 lymphocyte. That cell sort of comes out somewhere 

24 in between the neutrophil and the macrophage. But 
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1 you won't -- you probably will see just very 

2 early -- you will just see a very, very few of the 

3 neutrophils maybe right around the blood vessels. 

4 And then around eight to twelve hours, you see if 

5 the first few macrophages -- they start to 

6 actually, you can see them in the tissue going over 

7 to the area of the injury, in and around the area 

8 of the bleeding. 

9 Q Just so it's clear, it sounds like the -- depending 

10 on the level of reaction and the different types of 

11 cells that are apparent, you can distinguish how 

12 quickly the body has, or how much time has elapsed 

13 to allow the body to react and it begins the 

14 healing process? 

E 15 A 
8 

Yes, in a sense, we can. We -- we usually use 

I 16 i terms like acute or recent, because every injury 

~ 
17 ~ heals at a different rate. Children heal somewhat 

~ 
8 
~ 18 
~ 

more quickly than adults heal. And different parts 
< 
0 z w 
~ 19 
® 

of the injury may heal at a different rate. So we 
< 
~ 20 ~ 
~ 

use those times I've given you, four hours, eight 
0 z 
0 m 21 oc w to twelve hours, as -- as approximations of what 
00 

5 

22 that may say. But we know that we have a range, 

23 really, in anyone person, in anyone injury, that 

24 we're really talking about. 
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1 Q And with respect to -- you mentioned just a second 

2 ago that the injuries heal at different rates. Can 

3 you explain how an injury heals at -- in other 

4 words, does the whole -- if an injury is inflicted 

5 at one time, does the whole injury heal at the same 

6 rate? 

7 A No, usually the outside of the injury begins to 

8 heal first, and then the white blood cells make 

9 their way into the inner portion of the injury. 

10 Q So if you see, microscopically, a particular 

11 section doesn't have any reaction, does that 

12 necessarily mean that it's a fresh injury, that's a 

13 recent injury, or acute as you've described it? 

14 A If it's a larger injury, we might only be looking 

15 at one part of it, and there could be some reaction 

16 in another part of the section. 

17 Q So that means that even if the injury -- just so 

18 I'm clear, if the injury was inflicted at one time, 

19 you may be looking at a particular section that 

20 hasn't yet experienced the reaction? 

21 A Correct. 

22 Q All right. And did you engage in that type of 

23 microscopic analysis in this case? 

24 A Yes, I did. 
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1 Q And I'm going to ask you about different areas that 

2 you looked at. Why don't I start with the 

3 forehead. Did you take a sample from the forehead, 

4 the anterior frontal sub-galea? 

5 A Yes, I did. 

6 Q Okay. And so we're clear, I guess if you can show 

7 the jury -- wrong picture here. Showing you 

8 State's Exhibit 44. 

9 MR. DELKER: If I could have the witness step down 

10 off the stand. 

11 THE COURT: Sure. 

12 THE WITNESS: And if it's okay, I'll just bring my 

13 notes with me so ---

14 MR. DELKER: Sure. 

15 [By Mr. Delker]: 

16 Q Can you explain for the jury what that particular 

17 section of the forehead, where you took that 

18 section? 

19 A Well, the frontal bone comes across the forehead, 

20 and the anterior frontal would have been taken 

21 right in this in this area here, sort of along 

22 the hairline. 

23 Q And what did you observe with respect to your 

24 microscopic examination with respect to that injury 
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1 and the age of that injury? 

2 A There were actually what looked to me like two 

3 different areas that I was looking at in there. 

4 There was acute reaction. In other words, we were 

5 seeing some of those early cells come out, the 

6 neutrophils, just a few macrophages. And then in 

7 another part of the injury, there appears to be 

8 some older, very early fibrosis, some of the older 

9 changes that seem like it was maybe three or four 

10 days. Some iron deposition. 

11 Q And with respect to the earlier, you said you saw 

12 some acute -- acute inflammation did you say? 

" 13 A Yes. 

14 Q How old is -- at what rate is the acute 

15 inflammation in terms of the time? 

16 A It was actually out in and around the injury 

17 itself, and there were a few macrophages there, 

18 not very many, but so I thought we were out 

19 around possibly 12 hours. 

20 Q And we're going to put up the diagram of the head, 

21 the forehead, the diagram. 

22 MR. DELKER: Your Honor, actually I need a marker. 

23 I think I have it outside. Could I just step out quickly? 

24 THE COURT: We might have one. 
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1 MR. DELKER: Okay. Great. 

2 MR. SISTI: Your Honor, may we approach for a 

3 moment? 

4 THE COURT: Sure. 

5 MR. SISTI: Thank you. 

6 [The following is a discussion at the bench] . 

7 MR. SISTI: I think the time for marking these has 

8 past. These are full exhibits at this point. 

9 THE COURT: Well, that would make it for ID again, 

10 and then if you want to object after he draws on it, you 

11 can. 

12 MR. SISTI: Stating -- I mean, I don't know, why 

13 don't we just -- are you going to be marking other ones so 

14 we can deal with this right now? 

15 MR. DELKER: Yeah. Yeah. I mean, I intend to, as 

16 she goes through the different sections, to have her 

17 indicate on the exhibit the age of particular injuries. 

18 THE COURT: Okay. 

19 MR. SISTI: Okay. Why don't we strike all the 

20 exhibits. 

21 THE COURT: Yeah, and make them all IDs. 

22 MR. SISTI: All IDs now. 

23 MR. DELKER: Okay. 

24 THE COURT: Because you can't - --
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1 MR. SISTI: And then 

2 THE COURT: - - write on a full exhibit. 

3 MR. DELKER: Okay. And then at the end, can I - - -

4 THE COURT: You can move again, yeah. 

5 MR. SISTI: I hate to be a stickler, Will. 

6 MR. DELKER: Okay. Sorry. I apologize. I did it 

7 backwards. 

8 THE COURT: Did you get that, Brenda? 

9 MR. DELKER: Do I need to step out to get a Magic 

10 Marker? 

11 THE MONITOR: No. 

12 MR. DELKER: Oh, thank you. 

13 [End bench conference] 

14 [By Mr. Delker]: 

15 Q I forgot to ask you, actually, with respect to 

16 these, the times that we're talking about. You say 

17 that they're 12 hours, and the other area you saw 

18 was two to three days old. From what point of time 

19 are you calculating those ages? 

20 A That would be from the point of death. 

21 Q Okay. And why is that? I mean, how can you tell 

22 it's from the point of death? 

23 A At the time of death, all of these cells stop, 

24 actually, because they no longer have any cellular 
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1 energy, so they -- they stop where they are. All 

2 cell reaction stops at the time of death. So even 

3 if there's an interval between the time of death 

4 and the time that I take the section and put it 

5 into formalin, it would still represent 

6 approximately the time of death. 

7 Q And with respect to the time of Kassidy's death, 

8 was there anything that you are aware of in terms 

9 of the material that you've reviewed in this case 

10 that would be inconsistent with her time of death 

11 being approximately 12:30, when 9-1-1 was 

12 contacted? 

13 A No. 

14 Q Okay. So you said that the first area was in the 

15 forehead. Could you mark on what is now State's 

16 Exhibit 57, for ID, what area and the time -- the 

17 age of those injuries? 

18 A It would be in this -- sort of this area here, and 

19 we saw about 12 hours, and then three to four days. 

20 Q Now, was there an area that you looked at over the 

21 right eyebrow? 

22 A Yes. 

23 Q And what did you observe from that area? 

24 A In that area, we saw both, again, the older and the 
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1 newer bruises, as well. 

2 Q And so we're clear for the jury, I'm going to show 

3 you State's Exhibit 44, and could you just point 

4 out the general area we're talking about where you 

5 took a microscopic sample? 

6 A Actually, I'll just come in. We had mentioned the 

7 two very light bruises above the right eyebrow, and 

8 the sections taken were from that area. 

9 Q And you said in that area you also observed two 

10 injuries of two different ages? 

11 A Yes. 

12 Q And what were the different ages in that area? 

13 A Again, approximately, the acute injury that was 

14 approximately -- let me see. I need to look at 

15 this first. Eight to twelve hours with early 
l 
f 16 inflammation, and then older injuries with 

m 
~ 17 
~ 

fibrosis. So again out around the two to 

~ 18 ~ 
< 

three, four days. 
0 z w 
~ 19 Q ® Could you mark the area that you took that 
< 
~ 20 ~ 

~ microscopic analysis? 
c 
~ m 

21 A ~ w 
00 

[Witness complies]. 
~ 

22 Q Did you take any samples from the top of the head, 

23 specifically the superior sub-galea area? 

24 A Yes, I did. 
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1 Q And what area is that, for the jury? 

2 A Well, it's the very top, actually on the vertex, 

3 what we call vertex, the top of the head. It's 

4 shown a little bit on each of these views. But, 

5 you know, you almost have a whole separate section 

6 where if you were just looking at the top of the 

7 head, the right and the left side. 

8 Q And I don't believe you described earlier in your 

9 testimony any visual injuries that you made in that 

10 area. Did you observe injuries during the autopsy 

11 in that area? 

12 A Yes, I did. 

13 Q And can you explain what you saw? 

14 A When we reflect the scalp prior to opening the 

E 15 
~ 

skull we look for bruises and, oftentimes, these 

~ 

f 16 bruises may not be been seen, because -- either 

m 
17 ~ 

~ 
because of the hair, or they're just light enough 

~ 18 
~ 
< 

that they're not seen through the scalp. And when 
~ z w 
~ 19 
® you reflect the scalp, then you can see that there 
< 
~ 20 oc 
0 
~ 

is actually hemorrhage into the tissue underneath 
c 
~ m 21 oc w the hair itself. 
w s 

22 Q And what was your conclusion with respect to those 

23 injuries on the top of the head that you've 

24 described? 
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1 A On the left side, all we saw was the relatively 

2 acute changes, recent changes, where there was 

3 acute, inflammatory reaction. We'll see the early 

4 cells, so again, around eight to twelve hours. 

5 Q And so if you'd mark that side. 

6 A I guess I could. I could do maybe a right side. 

7 Q And did you take another sample from another area 

8 on the superior sub-galea area? 

9 A Excuse me. I'm getting my rights and lefts 

10 Mixed up here. On the right side, we actually had 

11 two different injuries. We had the 12 hours and 

12 then, again, the older injury. It was the left 

13 side that had only the 12 hours. So I'll just add 

14 the three to four days here. And here is the 12 

15 hours. 

16 Q All right. Now, did you take any areas from the 

17 cheek -- did you take any microscopic samples from 

18 the cheek area? 

19 A Yes, I did. 

20 Q All right. And what did you take from that area? 

21 A I took samples from the left -- inside of the left 

22 cheek. 

23 Q And why from the inside? 

24 A You'll see the left on this side. 
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Why from the left -- or why from the inside of the 

cheek? 

We usually try not to deface the actual face of an 

individual. Sometimes even with injuries, the 

funeral home will put makeup on and they will try 

to allow the family to -- to have a funeral. So 

when we can, we try to take the sections without 

going through the skin of the face, itself. 

Okay. And did you observe injury from the inside 

of the cheek, as well? 

Yes. 

Okay. And what did you observe, microscopically, 

from the cheek area, the microscopic slide from the 

cheek? 

There was both acute inflammation in around eight 

to twelve hours, and there was evidence of some of 

the older injury. 

Would you mark that on this, as well? 

[Witness complies]. Somewhere in here. This 

actually looks like it's a little bit older than 

that, so we may be out about a week. 

Let me ask you, you've talked now in your testimony 

a couple of times about areas where, in the same 

section, you were seeing two different ages, 12 
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1 hours and then a few days to a week. How can you 

2 tell, microscopically, that those are two separate 

3 injuries? 

4 A Well, what we try to do is to look at the whole 

5 situation and get an idea of whether what I'm 

6 looking at is just the continuity of an injury, so 

7 that you're looking at the outside, then extending 

8 in, or whether there's some discontinuity between 

9 the injuries, whether there's a relatively abnormal 

10 appearing area, whether one area appears to all 

11 show similar kinds of changes, and then another 

12 area is empty or just shows just hemorrhage. And 

13 that's what I was seeing in many of these sections 

14 where it wasn't like you were just seeing a whole 

E 15 
~ 

spectrum from one end to the other, but it appeared 
& 
~ 

16 ~ 

~ 
to be a lot of one kind of change. The acute 

~ 
~ 17 
~ 

inflammatory cells had been in a separate part of 

~ 18 
Q 

the slide we were seeing some of the older changes 
< 
0 z w 
~ 

19 
® 

where you might see the older inflammation 
< 
~ 20 ~ 
~ 

fibrosis, and then in the special stains, which I 
Q 

~ m 
21 ~ w 

~ 

guess we haven't really talked about, we could 
5 

22 See iron. 

23 Q And I'll ask you some questions about the special 

24 stains in a little bit. With respect to the jaw 
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1 area, did you take samples from the left or right 

2 jaw? 

3 A Yes, I did. 

4 Q And both sides? 

5 A Yes. 

6 Q Okay. So why don't we start with the left jaw. 

7 What area was that? And perhaps if you can show 

8 the jury on the left [inaudible - away from 

9 microphone, voice trailed off] . 

10 A You're correct. This would have been taken -- the 

11 bone itself goes in here, and what we do is, as 

12 we're feeling the neck we reflect the skin upward 

13 and it took the section like in that submandibular 

14 area right underneath the bone right there where 

E 15 the bruise was. 
~ 
1 
i 16 Q i And what did you observe with respect to the 

m 17 ~ 
~ 

microscopic examination on the left side? 

~ 18 A 
~ 

Let me see if I can find it and know where I am. 
< 
0 z w 
~ 19 
® 

In the left side, this was the bruise that you 

< 
~ 20 ~ 
0 

could see over here. I didn't see any of the older 
~ 

0 

~ m 21 ~ w changes, only the acute inflammation, hemorrhage 
w 
5 

22 and the early cells. So that, again, is about 12 

23 hours. 

24 Q And with respect to the right-jaw area, what did 
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1 you observe there? 

2 A On the right side, and the injuries on the right 

3 [inaudible - coughing] the chin there. There was 

4 even less inflammation than we had seen in some of 

5 the other sections, but there was some inflammation 

6 that was going out into the tissues. So about 

7 eight to twelve hours. 

8 Q And I'm showing you State's Exhibit 49. Just so 

9 we're clear, with respect to the photographs, what 

10 area were you looking at there? 

11 A Again, this is the mandible, the jawbone here. So 

12 we were coming up on the right side in this area 

13 where the bruises were. 

14 Q Now, actually, if you could hold that, because I'm 

E 15 
~ 

going to ask you about the chin. Did you also take 
1 

i 16 a sample from the chin? 

g , 17 A 
~ 

Yes. And the chin, we took the sample right in 

~ 18 0 in the middle area of the chin, a large bruise, and 
< c z w 
~ 

® 
19 we only took one section. 

< 
~ 20 Q ~ 
0 
~ 

Okay. What did you observe with respect to that 
0 

~ m 21 ~ w 
~ 

injury? 
~ 

22 A That's again about eight to twelve hours. 

23 Q Now, you had shown the jury a couple of photographs 

24 of injuries to Kassidy's lip, to the inside of 
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1 Kassidy's lips. Did you take samples from there, 

2 as well? 

3 A Yes, I did. 

4 Q And what did you observe with respect to those 

5 injuries? 

6 A In the large area of bruising that we saw on the 

7 lower lip, the injury was all fairly acute, just 

8 the acute, reactive cells going out about 12 hours. 

9 Q Okay. And is it depicted on this diagram, as well, 

10 sort of the middle section here? 

11 A Yes. This is my free-hand drawing of the inside of 

12 the lip. And here's the bruising here, with this 

13 part being the frenulum. So the section would have 

14 been taken here, and about 12 hours. 

E 15 Q 
8 

Did you take a section from the frenulum, as well? 
J 
f 16 A I did. 

m 
~ 17 Q 
~ 

All right. What did you observe there? 

~ 18 A ~ There was a little bit of acute inflammation there. 
< 
~ z w 
~ 19 
® There was some very old tissue changes, as well. I 
< 
~ 20 ~ 
~ 

didn't actually see the kind of inflammation you 
0 

~ m 21 ~ w w normally see in an ulcer, but in the tissue that I 
~ 

22 looked at, it didn't look like we had that section 

23 done. 

24 Q So, approximately, do you have any estimate on the 
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1 time on that one? 

2 A The acute change was separate from the old change, 

3 and there really wasn't reactions there at all. 

4 So, four or five hours. It's hard to tell. And 

5 then there's very old changes. 

6 Q Now, you had mentioned earlier that when you 

7 have -- when you don't see any reaction in terms of 

8 the cell, that that -- is it true that that might 

9 not actually be a new injury, that just might be 

10 the section you're looking at on the slide? 

11 A Yes. 

12 Q Okay. Did you take any -- we talked a little bit 

13 about the -- some of the areas you took from the 

14 top of the head and looked at microscopically. 

15 Were there other areas from the top of the head or 

16 the back of the head, occipital area? 

17 A Yes. 

18 Q And can you describe what areas those would be? 

19 A Actually, I took from the posterior, sort of the 

20 mid-posterior occipital, I took from what I call 

21 the superior occipital area, and I think I took a 

22 right posterior occipital. So from this area. 

23 Q And what did -- what did you observe with respect 

24 to each of those particular areas on the slides 
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1 A In the sections taken from here, I saw only acute 

2 changes. This is only -- the only hemorrhage of 

3 this area, so this would be fairly -- the section I 

4 saw would be fairly early, around, I should say, 

5 less than four hours. 

6 Q And how about the other area? 

7 A In the right posterior occipital area here, I 

8 actually didn't see any acute change. I only saw 

9 older changes, so this one was out two to three to 

10 eight. 

11 Q And just so we're clear on this one here, is it 

12 possible that the section you looked at with 

13 respect to the -- this area in the middle of the 

14 back of the head, you were just looking at an area 

15 that hadn't begun the healing process, yet? 

16 A It's possible. The -- then the final area that we 

17 looked at was the superior. So it probably would 

18 have been in the area of this injury. And, yes, 

19 there was early inflammation, so around 12 hours. 

20 Q Okay. NOW, with respect to the back, did you take 

21 any slides from the injuries on Kassidy's back? 

22 A Yes, I did. 

23 MR. DELKER: State's Exhibit 61. If I could 

24 request that this be marked ID, again. 
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1 THE COURT: Okay. 

2 A [State's Exhibit No. 61, large diagram of back of body, 

3 marked for identification] 

4 [By Mr. Delker]: 

5 Q And what did you observe, microscopically, with 

6 respect to the injury on the back? 

7 A There was only acute hemorrhage injuries without 

8 inflammation. So those are early. 

9 Q And was there an injury that you observed, 

10 microscopically, in the area of the buttocks? 

11 A Yes. 

12 Q And was that something you saw visually when you 

13 did the external examination? 

14 A Yes. Actually part of doing an examination on a 

15 child-abuse case is that you make some incisions in 

16 the back of the legs, the back of the buttocks and 

17 the person's back, because you may miss bruising 

18 that may not be apparent on the surface. And as 

19 part of that examination we did make incisions into 

20 the buttocks area. And in the left buttocks, we 

21 could see that there was some hemorrhage deeper in 

22 that. 

23 Q And how old was that hemorrhage? 

24 A That was probably out to eight to twelve days, 
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1 maybe, with all of the changes that were there. 

2 Q I'm going to ask you some questions about injury to 

3 the brain in a little bit, but besides the -- the 

4 brain examination through microscopic slides there, 

5 were there other areas that we haven't covered that 

6 you did, microscopically, or that you looked at 

7 microscopically? 

8 A We did take sections through the arms and legs, 

9 as well. 

10 Q Okay. And what did you observe there? 

11 A The -- the injuries were superficial as they 

12 appeared to be when we looked at them grossly, and 

13 you can see that there was early scab formation 

14 occurring, so they're probably days old. 

15 Q And so if you could -- I'm sorry. 

16 A I believe we took one section through each foot. 

17 MR. DELKER: At this point, I'd request that 

18 State's Exhibits 57 and 61 be marked as full exhibits. 

19 MR. SISTI: Your Honor, can we reserve that subject 

20 to cross-examination? 

21 THE COURT: Sure. 

22 MR. SISTI: Thank you. 

23 [By Mr. Delker]: 

24 Q Thank you. You can take the stand now. Do you 
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1 have an opinion about how many separate blows were 

2 inflicted to Kassidy's head? 

3 A There were probably at least eight to ten blows if 

4 you include both the front and the back of the 

5 head. 

6 Q And you had shown the jury earlier a photogrqph of 

7 her abdomen. Do you have an opinion about how many 

8 blows to the abdomen? 

9 A At least two. 

10 Q Now, with respect to -- you talked about the 

11 external examination and the microscopic slides. 

12 Did you do an examination of Kassidy's brain, as 

13 well? 

14 A I did. 

E 15 Q 
8 

And what did you observe with respect to that? 
1 
i 16 A i When we opened the skull, there was blood on the 

g 
g 17 
~ 

inside between what we call the dura mater, which 

~ 18 
0 

is a fibrous covering over the top of the brain. 
< 
0 z w 
~ 19 
® 

The dura mater is right between the skull and the 
< 
~ 20 ~ 
0 
~ 

brain, and underneath that dura, there was a blood 
0 

~ m 21 ~ w 
00 

clot present. There was also bleeding underneath 
~ 

22 the very thin covering that's actually directly on 

23 top of the brain, the arachnoid. So we had both 

24 subdural and subarachnoid hemorrhage. And then the 
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brain, itself, was somewhat swollen. 

What causes that type of injury that you observed? 

When force is impacted against the head, either the 

head hits an object or the object hits the head, 

that force is transmitted in through the skull and 

the veins that go between the dura and the brain 

and then from that thin covering, the arachnoid to 

the brain are torn, and as they tear, the bleeding 

occurs into those areas. 

Now, did you observe other injuries associated with 

the hemorrhaging in the brain in the optic area? 

Yes. 

And what did you observe? 

We actually had been told by the emergency-room 

physicians that there was bleeding into the retina, 

the inside of the eye. I could not see that at the 

time of autopsy. But as a part of the standard 

autopsy in a child-abuse case, the eyes are removed 

and examined. And we could see that there was 

bleeding around the optic nerves which attach 

they go actually from the back of the eye and 

attach to the brain, and we could see the bleeding 

around the optic nerves. 

What causes the optic -- bleeding in the optic 
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1 nerves? 

2 A Again, it's the same kind of a process as the 

3 subdural and the subarachnoid hemorrhage. The 

4 force of whatever has been applied to the head will 

5 cause those vessels to tear, those small little 

6 vessels around the optic nerve. 

7 Q Do you have an opinion about whether the injuries 

8 to Kassidy's head and face, the bruising that the 

9 jury's seen and you've described, is consistent 

10 with having caused the internal bleeding of the 

11 brain? 

12 MR. SISTI: Your Honor, could we just approach for 

13 a moment? 

14 THE COURT: Sure. 

~ 
15 MR. SISTI: Thank you. 

i 16 [The following is a discussion at the bench] . 

ill 
!f 17 
fi 

MR. SISTI: It's just the foundation of the 

~ 18 question. a It has to be to a reasonable degree of medical 
< 
Cl z 
w 
"- 19 certainty. That's all. e 
< 
::I; 

20 MR. DELKER: Oh. a: 
0 .. 
a z 
g 

21 THE COURT: Okay. a: w 
'" :s 

22 MR. SISTI: All right. 

23 MR. DELKER: Thank you. Sorry. 

24 [End bench conference] . 
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1 [By Mr. Delker]: 

2 Q I'm going to ask you for a little background --

3 back-up questions, first, with respect to what you 

4 observed in the injury to the brain. What kind 

5 of -- what type of examination did you undertake 

6 with respect to that -- those injuries? 

7 A Well, the first thing that we do is, of course, to 

8 photograph what we have seen, visually. The brain 

9 and stem removed, and the dura is removed, and the 

10 entire brain and the dura is fixed in formalin. It 

11 is much better to take your microscopic sections 

12 after the brain has fixed for a period of time. So 

13 that was done. And the brain and dura were then 

14 sent, actually, to a consulting neuropathologist 

15 who examined them and submitted a report to us. 

16 Q And have you reviewed that report? 

17 A Yes, I have. 

18 Q And was that concluded as part of your autopsy 

19 conclusions? 
® 
< 
~ 20 A ~ 
0 

Yes. 
~ 

0 z 
0 
~ 21 Q ~ 
w 

All right. And what were the conclusions with 
w 
~ 

22 respect to that examination that you just 

23 described? 

24 A There was -- he -- he, in his examination, also 
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1 look at the dura, and he could see the subdural 

2 hemorrhage, which he called acute. And the brain 

3 showed early evidence of what he called anoxic 

4 change, meaning that the cells themselves were 

5 beginning to die from lack of oxygen. 

6 Q Can you describe that in a little more detail, how 

7 that process happens, and what causes that anoxic 

8 change? 

9 A It's a part of the -- the entire mechanism of the 

10 injury. The brain begins to swell, and some of the 

11 smaller vessels are compressed, and so the brain 

12 cells themselves do not receive the blood and the 

13 oxygen that they should. Additionally, as that 

14 force is applied, there is some direct injury to 

~ 15 the brain cells, themselves. 

~ 

f 16 Q What causes the brain to begin swelling? 

~ 
~ 17 A 
~ 

Swelling, as in almost any injury that you have on 

~ 
0 

18 your body, is just a reaction to the injury. The 
< 
0 z w 
~ 19 
® 

body sends the white blood cells that we've already 
< 
~ 20 ~ talked about, but it also sends fluid to that area, 
0 

~ m 
21 oc w and the fluid contains those cells and surrounds 

W 
~ 

22 the injury. 

23 Q With respect to the microscopic analysis in that 

24 area, was that done in this case? 
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1 A Yes. 

2 Q And what was the conclusion with respect to the 

3 degree of inflammation or reaction in that area? 

4 A In terms of the brain, it was called acute anoxic 

5 injury, meaning that it was probably hours old, 

6 maybe as much as 24 hours. But trying to age brain 

7 injury is a little bit difficult, because it sort 

8 of slows down once the brain is injured. All of 

9 the inflammatory reactions that we've already 

10 talked about slow down, considerably. The dura 

11 also showed only an acute reaction. All we could 

12 see was hemorrhage. There weren't any white blood 

13 cells in the area of bleeding under the dura. 

14 Q So if I understand your testimony correctly, the 

15 injury to the brain could be anywhere from a few 

16 hours to 24 hours old? 

17 A That's correct. 

18 Q What would you see? What would you begin seeing if 

19 
® 

it were older than that, older than the 24 hours? 

< 
~ 20 A ~ 

~ 
You should begin to see, at least in the dura, you 

a 
~ m 21 ~ 
w should begin to see some of those white blood cells 
00 

~ 

22 that would leave the vessels in the dura and come 

23 out and surround that area of hemmorhage. And then 

24 as time went on, you would also begin to see, at 
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1 around one to two days, you'd start to see --

2 actually about two days, you'd start to see the 

3 fibroblast, the scaring which actually occurs 

4 somewhat earlier in the -- in the subdural area. 

5 Q Now, do you have an opinion, to a reasonable degree 

6 of medical certainty, as to whether the injuries to 

7 Kassidy's head and face that you've discussed 

8 earlier, the visual injuries, caused the internal 

9 bleeding to the -- to the brain, and what you've 

10 just described? 

11 A Actually, the external injuries don't really cause 

12 the internal injury. But because there were 

13 bruises on the face, that indicated that there was 

14 force applied to the head and the face, and that 

E 15 
8 

force, which caused the bruises, would also cause 

l 
f 16 the internal injury. 

~ 
~ 

17 Q So I'm clear, what sort of force would cause the 

~ 18 ~ injuries to the head and face that we talked about 
< 
~ z w 
~ 19 
® 

earlier? 
< 
~ 20 A ~ The only kinds of injuries we saw really, were what 
0 

~ m 
21 ~ w 

5 
we call blunt injuries, meaning that it wasn't a 

22 cutting injury or a burn. It could be caused by 

23 either the head striking some surface, or some 

24 object striking the head. 
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1 Q And is that the same type of force that causes the 

2 injury to the brain? 

3 A Yes. 

4 Q What would the affect of blunt-force injury to the 

5 brain, like you observed during the autopsy in this 

6 case, have on a child's behavior? 

7 A Well, depending on the force, of course, but the 

8 child's behavior begins to change. They become at 

9 first just quieter and then almost lethargic. They 

10 wouldn't be running around or walking around like 

11 normal. They probably wouldn't be speaking in a 

12 normal fashion. They mayor may not eat. 

13 Q And how quickly could these signs manifest 

14 themselves? 

E 15 A 
8 

It depends, again, on the injury, and the way it's 

I 
i 16 inflicted and the force with which it's inflicted. 

m 
17 ~ 

~ 
But sometimes it takes hours to -- for that to 

~ 18 
~ 

occur. 
< 
~ z w 
~ 19 Q 
® 

Okay. Could it occur quicker than that? 
< 
~ 20 A ~ 

~ 
Yes. 

0 z 
0 m 21 Q ~ w w 

Okay. How quickly could they manifest themselves? 
5 

22 A If it's a significant enough force with -- which 

23 might cause a significant amount of tearing of the 

24 axon, you can get an almost immediate reaction. 
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1 But anywhere from hours to 24 hours. 

2 Q How would the condition of a child who experienced 

3 this type of head injury change over time? 

4 A Well, in general, it gradually gets worse. 

5 Q Okay. And do you expect to see the condition 

6 improve and then deteriorate again? 

7 A No. 

8 Q Can you explain that? I mean, how does it progress 

9 over time? 

10 A Well, because the injury has occurred to the brain, 

11 you get more and more swelling, and as the swelling 

12 increases, the changes that the child is 

13 displaying, the behavior becomes more apparent. 

14 They become more lethargic. 

15 Q If Kassidy had suffered the type of blunt-force 

16 injury that you observed to the brain before 5:30 

17 on Wednesday, when she was picked up from the 

18 babysitter's, would you expect to see her later 

19 that evening -- and she's described at around that 

20 time as being lethargic, and so forth, would you 

21 expect her later in the evening to be acting 

22 normally, eating a Popsicle, doing her ABCs and 

23 playing? 

24 A No. I mean, if there was a time in between when 
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1 the injury occurred where she was actually 

2 lethargic, I wouldn't expect her to then be 

3 perfectly normal after that. 

4 Q If her condition is described on Thursday morning 

5 when she arrives at Jeffe Marshall's house as 

6 lethargic, basically listless, would that be 

7 consistent with the subdural having been caused 

8 before she arrived at the babysitter's house on 

9 Thursday morning? 

10 A Yes. 

11 Q Now, did you see any evidence of an older injury in 

12 your microscopic analysis of the brain and the 

13 optic areas? 

14 A We saw in those sections what we call iron. We do 

E 15 
8 

special stains on many of the injuries on the 

l 
& 16 
I 

bruises and in the sections of the subdural and the 

~ 
17 ~ 

~ 
eyes. And one of those special stains is to test 

~ 18 
~ 

for iron. Iron is usually released when the blood 
< 
~ z w 
~ 19 
® 

cells are damaged and the hemoglobin goes out into 
< 
~ 20 ~ 
0 
~ 

the tissues and breaks down to iron. It's actually 
c z 
0 m 21 ~ w hemosiderin. It's iron in combination with a 
0 
~ 

22 protein, and we stain for that. And so we can see 

23 when that's present. 

24 Q And did you see that here? 
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1 A Yes. 

2 Q Okay. What conclusions did you corne to based on 

3 that observation? 

4 A Well, there was first just a very minute amount of 

5 iron in, I think, at least one of the sections of 

6 the optic nerves, not directly where the hemorrhage 

7 was and not associated with any of the reaction 

8 which you would expect once the red cells began to 

9 break down. So I interpreted that as an old 

10 injury that had deposited iron, as well as the 

11 acute hemorrhage that we saw. There was more of 

12 that iron in the section of the dura. Again, it 

13 was not directly. There was maybe one or two areas 

14 in the hemorrhage, itself, but there was no acute 

15 inflammation associated with that. None of the red 

16 cells appeared to be breaking down, so that most of 

17 the iron was just along the surface of the dura, 

18 and that appeared, again, to be evidence of an 

19 older injury. 

20 Q When you say older, how much older are we talking 

21 about? 

22 A Well, it usually takes at least two to four days to 

23 see iron first in the tissue. But when you see it 

24 like that, you usually see it with a lot of 
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1 inflammatory cells. It can stay around for months 

2 and sometimes up to a year, or so. 

3 Q Do you have an opinion, to a reasonable degree of 

4 medical certainty, as to whether this subdural 

5 hematoma, that actual bleeding that you observed 

6 and described earlier, was caused, or could have 

7 been caused within two to four days after [sic] 

8 Kassidy's death? 

9 A It appeared to have been much less than that, more 

10 in the 24-hour---

11 MR. SISTI: I'm sorry. Your Honor, can I just hear 

12 that question again? 

13 THE COURT: Yes. 

14 MR. SISTI: Thank you. 

E 15 THE 
~ 

COURT: Yes. Would you repeat the question? 

1 16 THE WITNESS: Sorry. 

ill 
~ 17 MR. SISTI: Sure. 
iZ 

~ 18 THE COURT: I think it was the two to four days ;, .. 
<!l z 
w 
"-

® 
19 after her death. 

.. 
::E 20 MR. DELKER: I'm a: sorry. f2 
0 

~ 21 THE WITNESS: Oh, yeah, I think did. a: you w 

~ 

22 MR. DELKER: Before her death. I'll repeat the 

23 question. 

24 [By Mr. Delker] 



193 

1 Q Did you -- do you have an opinion, to a reasonable 

2 degree of medical certainty, as to whether the 

3 bleeding to the brain and the subdural hematoma 

4 that you described could have been caused two to 

5 four days before Kassidy's death? 

6 A It -- the bleeding that I sawall appeared acute. 

7 Again the reactions in the head are a little bit 

8 slower, so we say somewhere around 24 hours. It 

9 did not appear to be older than that. 

10 Q All right. Now, I want to ask you some questions 

11 about the injuries that you described to -- and I'm 

12 sorry, you said around 24 hours. Is that within 

13 the first 24 hours? 

14 A Yes. 

15 Q I want to ask you some questions about injuries 

16 that you showed the jury earlier with respect to 

17 the abdomen. Did you see internal injuries 

18 associated with the external -- the external 

® 19 bruising that you showed the jury earlier? 
< 
~ 20 A ~ 
0 
~ 

Yes, I did. 
0 

~ m 
21 Q ~ w 

~ 
Can you described what you saw internally? 

22 A There was just a very small amount of blood in the 

23 abdomen, and then there was hemorrhage into the 

24 mesentery. That is the fatty tissue on which the 
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1 intestine is attached. And, actually, in portions 

2 of the small intestine, the bleeding went around 

3 the outside of the intestine. 

4 Q What sort of force would cause that type of an 

5 injury? 

6 A It's usually blunt force that's directly applied to 

7 the -- to the abdomen. 

8 Q And did you examine those internal injuries 

9 microscopically? 

10 A Yes, I did. 

11 Q And what did you observe microscopically? 

12 A Well, I took multiple sections throughout, because 

13 there was quite a large area involved. I tried to 

14 take areas where there was just a small amount of 

E 15 
~ 

hemorrhage, and then areas where there is more 

J 16 hemorrhage. So I saw a variety of changes. The 
m 

17 ~ 
~ 

most significant of the changes were in portions of 
8 
~ 18 
0 the small intestine where I could see the reactions 
< 
0 z w 
~ 19 
® that we have described earlier, where there were 
< 
~ 20 ~ 

~ acute inflammatory cells coming in and around the 
0 

~ m 21 ~ w w 
5 

areas of hemorrhage. So it was in the same range 

22 as many of the other bruises we've talked about, 

23 around 12 hours. 

24 Q The jury has heard in this case about Jeffe, 



195 

1 Jefferey Marshall attempting his version of CPR 

2 when he finds Kassidy. Have you reached a 

3 conclusion with respect to whether that action 

4 could have caused the injuries to Kassidy's 

5 abdomen? 

6 A Yes, I have. 

7 Q And what's the opinion? 

8 A That it did not. 

9 Q And what's the basis of that opinion? 

10 A Well, actually there were two things that I 

11 considered. Prior to looking at the microscopic 

12 examinations, I had asked the state police to talk 

13 with Mr. Marshall, and to try and find out how he 

14 had performed the CPR, and, if possible, to get a 

E 15 
8 video of that so that I could see the actions that 
} 

f 16 he had taken. In the video where I looked at him, 

~ 
~ 17 
~ 

the way he did the CPR was -- actually might have 

~ 18 c 
~ 

been appropriate for the chest. It wasn't, 
0 z w 
~ 19 e obviously, appropriate for the abdomen. But had a 
~ 

~ 20 ~ 
~ 

c 
flat hand when he was doing the CPR in the very 

~ m 
21 ~ w 

S 
typical fashion that they train you to do. That 

22 flat hand should not have caused those kinds of 

23 bruises. Then, of course, once we did the 

24 microscopic examination, I could see that there was 
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1 inflammation there, and that that was around eight 

2 to twelve hours of age. So that happened long 

3 before the CPR. 

4 Q What -- I may have asked you this question already, 

5 but what type of force would cause the bruising to 

6 the abdomen that you observed and the injuries, 

7 internally? 

8 A It's a blunt force. It's often a fist or a foot 

9 into the abdomen. 

10 Q Do you have an opinion, to a reasonable degree of 

11 medical certainty, as to whether the external 

12 bruising on Kassidy's stomach was the same force 

13 that caused the internal bleeding? 

14 A It would most likely be the same force. 

15 Q And what's the basis of that opinion? 

16 A The injuries on the outside of the abdomen were 

17 directly over the injuries on the inside of the 

Q 18 
~ 

abdomen. They also had similar coloration to some 
~ z w 
~ 

® 19 of the other bruises that we had already examined. 
~ 

~ 

20 ~ 
0 
~ 

Q 
The most common way that we would see both of those 

Z 
0 m 

21 ~ w w s 
things occurring would be that they would occur at 

22 the same time with the same injury or force. 

23 Q How likely is it that Kassidy sustained the 

24 internal injuries first, and, on the subsequent 
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1 day, received the external injuries? 

2 A Very unlikely. 

3 Q Did you observe any fractures with respect to 

4 Kassidy's bones? 

5 A Actually I didn't observe them myself. But as a 

6 part, again, of an examination in a child-abuse 

7 case, we ask that X-rays are taken and that a 

8 radiologist experienced in looking at fractures in 

9 children read those X-rays. 

10 Q And was that done in this case? 

11 A Yes, it was. 

12 Q And did you review the report of the radiologist? 

13 A I did. 

14 Q And was that part of the autopsy findings and 

15 conclusions in this case? 

16 A Yes. 

17 Q What were the conclusions with respect to 

18 fractures? 

® 
19 A That there were fractures present, both in the 

"" ::Ii 
20 ~ 

I&- upper extremities and in the lower extremities. 
0 

~ 
ID 

21 Q a: 
w 

'" 
Can you explain to the jury where fractures were 

:5 

22 observed? 

23 A The radiologist actually was able to see a fracture 

24 in the left ulna, which is the typical bone 
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1 referred to as the funny bone. It's the bone 

2 that's on the outside of the lower arm, goes from 

3 the little finger to the elbow. He also saw a 

4 fracture in the right hand, what was call the 

5 second metacarpal, and that is the bone that 

6 connects the finger to the hand, the index finger 

7 to the hand. So the thumb would be the first 

8 metacarpal, and the index finger would be the 

9 second metacarpal. And that one was on the right 

10 hand. And there was also a fracture noted in the 

11 left tibia. The tibia is the largest bone in the 

12 lower leg, the bone that is the shin bone. But 

13 this fracture was up just under the knee. 

14 Q Did you examine any of those injuries 

E 15 
8 

microscopically, any of those fractures, 
ti 

f 16 microscopically? 

m m 17 A ~ 

~ 
Yes, I did. 

8 
~ 18 Q 0 Can you describe how that happens, or how you do 
~ 
~ z w 
~ 19 that? 
® 
~ 

~ 20 A ~ 

~ 
After the fractures were identified to me on the 

c 
g 

21 ~ w X-rays, I went to the areas where they were 
00 
~ 

22 located, and we took actual sections of the bone, 

23 and we looked at those sections, microscopically. 

24 I also took what I call controlled sections, so 
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1 that I can see -- in Kassidy's case, she is a 

2 child, she's growing, and bone in a child may look 

3 somewhat different than an adult. So I like to be 

4 able to compare what I would consider normal bone 

5 in that child with the abnormal bone. So on the 

6 left ulna, I also took the right ulna, and the 

7 left -- or the right second metacarpal, I would 

8 take the opposite bone. And we examined all of 

9 those bones. 

10 Q What did you see, microscopically? 

11 A I saw in the ulna, actually, though it was not 

12 initially seen on X-ray, that the right ulna also 

13 showed a fracture of a similar age to what was seen 

14 on the left. This was a fracture that had been 

15 there for a while and was healing. And I'll just 
& 

t 16 look at my notes to give you the age here. And 
~ 
~ 

~ 17 
~ 

in the ulna, I have aged it about three to six 
8 
~ 18 
~ 

weeks. Fractures, like the bruises, we are talking 
0 z w 
~ 

19 ® about a range. We're looking at one very small 
~ 

2 
20 ~ 

0 
~ 
0 

portion of the fracture. And children, of course, 
~ m 

21 ~ w 

~ 
heal faster than adults, so we give a range of when 

22 that might have occurred. 

23 Q And when -- I'm sorry, the three to six weeks was 

24 with respect to the ulna, you said? 



200 

1 A Yes. 

2 Q And which one was that? 

3 A Actually, they were both probably in that same time 

4 range. Just as in the X-ray, the findings on the 

5 right were somewhat less prominent than on the 

6 left. The same was true in the microscopies, but 

7 the findings were the same; they were just less 

8 impressive, I guess. They were both in about the 

9 same time range. 

10 Q And you mentioned the metacarpal finger. What was 

11 your conclusion with respect to the age of that 

12 injury? 

13 A That was actually earlier. The fracture ends on 

14 that had not yet jointed together. So it was 

E 15 
8 

somewhere between one to three weeks of age. 

I l6 Q 
i 

And, finally, I think you mentioned the tibia, left 

m 
~ 17 tibia? 
~ 

~ 18 A Yes. 
0 
< 
~ z w 
~ 19 Q 
® 

Okay. What were your conclusions with respect to 
< 
~ 20 ~ the age of that injury? 
c 

~ 21 A ~ w The left tibia, actually, is similar to some of the 
00 

~ 

22 bruises, appear to have two different stages of 

23 healing. There was healing that appeared somewhat 

24 older in the left tibia, and then there was also 
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1 healing, some actual acute inflammation. As we've 

2 talked about before, there was hemorrhage, there 

3 were inflammatory cells, there were were the 

4 earlier changes. So it appeared as if we had an 

5 older injury, maybe a couple of months old, and 

6 then a fresher injury which would have just been, 

7 perhaps, days old. 

8 Q What sort of force would cause the fractures to the 

9 ulna arm bones that you described? 

10 A Well, typically in fractures with children, it may 

11 be either a compression or a twisting, a torsion 

12 kind of a motion that might cause the fracture to 

13 occur. 

14 Q And with respect to the finger, the metacarpal? 

~ 15 A That actually, because of the structure of the 
~ 

~ 
16 i hand, is usually grabbing tightly or crushing of 

m 
~ 17 
~ 

that area. Sometimes it's a twisting. 

~ 18 Q 0 
< 

And, finally, with respect to the tibia? 
0 z w 
~ 

® 19 A Again, it would be a twisting or a direct 
< 
~ 

20 ~ 

~ application of force to that. 
c g 

21 Q ~ w 

S Now, I want to return to the injuries to the face. 

22 With respect to-- you've described to the jury a 

23 number of curvilinear here injuries to the face, 

24 did -- are any of those injuries consistent with 
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1 having been inflicted by a ball? 

2 MR. SISTI: May we approach for a moment, your 

3 Honor? 

4 THE COURT: Sure. 

5 MR. SISTI: Thank you. 

6 [The following is a discussion at the bench] . 

7 MR. SISTI: Yeah. My understanding from Mr. Delker 

8 is that this has been a recent work-up by this witness. 

9 So recent that I believe she utilized evidence that would 

10 have been submitted as recently as yesterday and did 

11 little experiments, or diagrams and photographs. I 

12 haven't had any reports from this. I haven't had the 

13 opportunity to refer this material to my expert. I 

14 haven't had the opportunity to depose her on this at all. 

15 And I'm asking that it be stricken. This is brand new 

16 stuff. It's coming in in the middle of trial. And even 

17 in civil cases, this wouldn't be allowed at this late 

18 date. We had asked for the expert opinions, and work-ups, 

19 and notes, and everything else prior to trial so that she 

20 could be subjected to deposition questioning then. This 

21 is an awfully late date to be running experiments with 

22 items that have been admitted within the last 24 hours. 

23 MR. DELKER: This is actually not new in terms of, 

24 I think -- I think her conclusions with respect to the 
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1 consistency of these injuries or incon -- I think as a 

2 matter of proffer, I think what her testimony is going to 

3 be is that there are a number of curvilinear injuries on 

4 Kassidy that have roughly the shape of a ball, but that 

5 because of the fact that on -- particularly on the cheek 

6 where it's it's not that dark in the middle like --

7 because it's -- because a ball has gone the facts, 

8 it's inconsistent with having been caused by a ball, as 

9 opposed to something concave that would leave the area 

10 that's not bruised. This is not a new area. It's 

11 something that I asked Dr. Baden about during -- his 

12 opinion about it during the deposition. The defense had 

13 an opportunity to ask Dr. Greenwald about her opinions 

14 with respect to that. And so this is -- I mean, they had 

15 the opportunity to explore this issue during the 

16 deposition. 

17 MR. SISTI: Hold on. I'll just ask one simple 

18 question and ask the Court to make inquiry of the 

19 assistant attorney general. When did this information 

20 become imparted upon him with regard to this case? That's 

21 all. That's all. 

22 MR. DELKER: I've discussed it with her a number of 

23 times from, I don't know, December, whenever she had been 

24 doing her autopsy work, and the autopsy took a period of 
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1 time, so I discussed it with her a number of times. 

2 MR. SISTI: Well, okay, I never got a report on 

3 that. My understanding, I may be wrong, maybe Will can 

4 straighten me out on this, is that she did her experiment 

5 and work-up on this as recently as 24 hours ago? 

6 MR. DELKER: No, that's not correct. 

7 MR. SISTI: Well, then what? 

8 MR. DELKER: She had -- she had -- she had given me 

9 the -- there's some transparencies that she had where she 

10 just basically traced the outline of the ball that, I 

11 don't -- they were done some -- quite a while ago. 

12 MR. SISTI: Well, I don't have those. We never got 

13 those, judge. 

14 MR. DELKER: I'm not going to ask her about the 

15 transparencies. My questions are with respect to the 

16 impression and the convex-versus-concave nature of the 

17 ball, and whether or not that's consistent or inconsistent 

18 with a ball. That's -- that's where I'm going to go with 

19 this. 

< 

~ 20 MR. SISTI: Okay. I asked her on deposition what 
o 

~ 
II: 
W 

21 she utilized during the course of interpreting her 
5 

22 autopsy. This was not there. Okay? 

23 THE COURT: I'm not -- I'm not going to allow the 

24 State to use any transparencies, but I'm going to allow 
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1 her to testify whether or not the injuries were 

2 inconsistent or consistent with a ball being thrown, 

3 because this case is about whether a ball was thrown at 

4 Kassidy or not. This is not a -- this piece of testimony 

5 is not, for example, the witness testified about her 

6 autopsy results without having told you what the autopsy 

7 results were. This is -- this is clarification. She 

8 could have sat in the courtroom and listened to the 

9 testimony and then the State could have asked her: You 

10 heard the testimony about the ball being thrown. Is that 

11 consistent with your observations? It's not a new, 

12 unknown opinion, so I'm going to allow her to testify to 

13 that. I'm not going to allow her to talk about 

14 transparencies if those reports were not provided. 

15 MR. SISTI: But the only problem is that she 

16 utilized -- she utilized -- and I'll take the -- I'll take 

17 the witness board here, if she utilized that study in 

18 order to come to that conclusion. And we have not gotten 

19 that material, ever. Ever. And by not having that 

20 material, I cannot effectively cross-examine her, because 

21 I haven't been able to impart that information on my 

22 expert, nor ask her in deposition, prior to trial, for her 

23 opinion. I mean, of course, I'm not going to ask her 

24 about transparencies I don't know anything about, or 
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1 studies or work-ups I know nothing about. She was asked 

2 specifically what she utilized in order to come to her 

3 conclusions and interpretations. And this was, curiously, 

4 omitted. And her deposition was only two and a half weeks 

5 ago. 

6 MR. DELKER: I think with respect to the ball, 

7 there's no work-up or studies. with respect to any 

8 work-up, I mean, there's no study or report. The question 

9 is: Is the shape of a ball consistent with the pattern of 

10 injuries on the cheek. And I think her testimony is a 

11 ball is convex, and so you would expect not to have the 

12 white area on the cheek. I think that's -- that's part of 

13 the entire case. 

14 THE COURT: How did she draw that conclusion? 

15 MR. DELKER: I mean, by knowing what a ball is. 

16 MR. SISTI: Wait a minute. 

17 MR. DELKER: Then with the respect to the 

18 transparencies, the issue there is only that she basically 

19 did a tracing and said, okay, you know, there are 

20 curvilinear injuries on the head that she can't make a 

21 determination one way or another whether she can say 

22 they're consistent or inconsistent, I think, because you 

23 can't tell from the curve, I mean, in other words, she 

24 can't exclude it, and she can't include it, based on the 
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I shape of the ball, the -- the -- the size of the ball, 

2 let's say. But the issue was the the shape, the con 

3 the rounded nature of the ball is inconsistent with the 

4 pattern of injuries on the cheek. 

5 THE COURT: Okay. And she reached that conslusion 

6 without using transparencies? 

7 MR. DELKER: Yeah, not based on a ball, but based 

8 on knowing what a ball looks like. 

9 MR. SISTI: Well, wait a minute. Based on what 

10 ball? Based on a ball in this case? I mean, these are 

11 questions I've got, and -- and we haven't been able to 

12 deal with, based on 

13 THE COURT: Yeah, but it's not like you were 

14 surprised, that your client indicates a ball was thrown at 

15 her. And you -- did you ask her about whether or not the 

16 injuries were consistent with having the ball thrown at 

17 her? 

18 MR. SISTI: There was no prior conclusion, judge. 

19 There was absolutely -- I'm telling, you judge, that what 

20 we're dealing with here, okay, is brand new stuff, that I 

21 started that deposition by asking her what she used to 

22 come to her conclusions. All right? If she would have 

23 said, well, I have transparency studies that I've had for 

24 months and I used those to come to my conclusions as to 
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1 origin and development of bruises, of course I would have 

2 asked then. I asked a fair -- a fair question in the 

3 beginning of the deposition, like we always do: What 

4 materials were used to come to your conclusions that 

5 you're going to testify about in court? That's what I 

6 asked. And none of those were said. And -- I think I 

7 think I also asked whether or not she had any other 

8 conclusions with regard to the material that she was going 

9 to testify to in court. And, again, there was nothing 

10 else. And, again, I want to know what all she used. I 

11 want to know how she put these transparencies together. I 

12 want to know why. I want to know when. But, you know ---

13 THE COURT: Maybe I misunderstand, but it sounds 

14 like you said that she used the transparencies to attempt 

15 to identify other bruises, which she simply couldn't do. 

16 MR. DELKER: Right. 

17 THE COURT: And that her testimony about -- I guess 

18 it's the lack thereof injuries with a ball were based on 

19 what her knowledge is of balls is 

20 MR. DELKER: Correct. 

21 THE COURT: -- and what she looked at on the face. 

22 MR. DELKER: Correct. I asked -- I mean, Dr. 

23 Baden's report doesn't include any opinions with respect 

24 to that, either. I asked him about it during the 



209 

1 deposition. He said no, there's no issue, there's no 

2 statement in his opinion with respect to that. The ---

3 MR. SISTI: Wait a minute. Can I just interrupt? 

4 I don't know what that means for purposes of what this 

5 argument is, where we asked for expert opinions, documents 

6 and notes. We asked for everything, okay. And we didn't 

7 get this. Now -- now during trials, we understand that 

8 we're months -- this has been brought up in discussion 

9 with the attorney general's office well within the past 

10 two weeks. This witness hasn't recalled anything like 

11 that. 

12 THE COURT: I am going to allow her to testify 

13 about whether or not the injuries on the face are 

14 consistent with throwing a ball. It's not a new opinion. 

15 It is testimony that she can offer based on the facts that 

16 are presented to her at trial. 

17 MR. SISTI: But she didn't she didn't get those 

18 facts at trial. She didn't get them at trial. That's the 

19 problem. They weren't testified to in the courtroom. I 

20 don't know what the balls were that were utilized. I 

21 don't know how she came to those conclusions. I agree 

22 with the Court that if she was sitting here and we looked 

23 at Exhibit 16, and she took Exhibit 16 during trial ---

24 THE COURT: I'm going to allow her to testify. 
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1 Okay. 

2 MR. SISTI: The objection's [inaudible - coughing]. 

3 THE COURT: Okay. 

4 MR. SISTI: Thank you. 

5 [End bench conference] 

6 [By Mr. Delker]: 

7 Q I'm going to ask you whether the shape of a ball, 

8 the convex shape of a ball is consistent or 

9 inconsistent with the injuries that you observed on 

10 Kassidy? 

11 MR. SISTI: Form of the question. Objection. 

12 THE COURT: Reasonable degree of medical certainty. 

13 [By Mr. Delker]: 

14 Q To a reasonable degree of medical certainty. 

15 A The curvilinear shape could be associated with the 

16 ball, but because the ball, as Mr. Delker says, is 

17 convex, as it impacts the skin, it should actually 

18 not just show the edge of the ball but more of the 

19 rounded surface, not just the line, but -- but 

20 maybe a whole round area. So it is not completely 

21 consistent with those injuries. 

22 MR. DELKER: Could I ask the witness to step down? 

23 THE COURT: Sure. 

24 [By Mr. Delker]: 
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1 Q You mentioned the curvilinear injuries, and I think 

2 you may have described this earlier in your 

3 testimony, can you point out the curvilinear 

4 injuries you observed on Kassidy? 

5 A Well, actually, there were two that I looked at, 

6 the one on the forehead here, and then this injury, 

7 which is curving up from the lips to the area under 

8 the eye. 

9 Q Okay. And can you explain, using the photograph, 

10 how the shape of the ball is not consistent with 

11 the -- these injuries? 

12 A Well, I guess I could kind of use my fist, which is 

13 not really the same thing, but if you have the 

14 rounded edge of the ball, it might be consistent to 

~ 
15 have some portion of that cause the curvilinear 

1 

t 16 injury here. But you would expect that there would 

m m 17 
~ 

be even more force directed right adjacent to that 

~ 18 ; curvilinear area by the convex, the rounded part of 
< 
0 z w 
~ 19 
® 

the ball. So you would expect there to be 
< 
~ 20 ~ contusion right adjacent to it. And, in fact, both 
c 
~ 
~ 21 ~ w 

~ 
of these injuries had sort of a pale area where you 

22 might expect more bruising to be. 

23 Q What sort of -- I'm sorry, you can take the stand, 

24 again. What sort of instrument or implement would 
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1 cause -- or could cause the type of injuries, 

2 curvilinear injuries that you saw there? Just in 

3 general terms. 

4 A Well, in general, it would sort of be the opposite 

5 to -- to what we were talking about with the ball 

6 rather than a convex object. It would be a concave 

7 object or something that has a rounded edge and 

8 then nothing directly against that edge. So you 

9 might see it with a cup, or the edge of a spoon, if 

10 it's a large enough spoon, or something of that 

11 nature which would have kind of a rounded edge. 

12 Q Are you familiar with the diagnoses of battered-

13 child syndrome? 

14 A Yes, I am. 

15 THE COURT: Before we -- I'm sorry, before we move 

16 onto that topic, why don't we take the afternoon break. 

17 We're going to take a IS-minute break. Ladies and 

18 gentlemen, please, again, do not discuss the case, yet, 

19 until you have heard all of the evidence, and do not 

20 decide the case for yourselves. And we'll see you in 15 

21 minutes. 

22 THE BAILIFF: All rise, please. 

23 [Court recessed at 3:07:24 P.M.]. 

24 [Court reconvened at 3:25:16 P.M.] 
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1 [By Mr. Delker]: 

2 Q Before the break, I think I asked you the question 

3 whether you're familiar with the diagnoses called 

4 battered-child syndrome. 

5 A Yes, I am. 

6 Q And you explain that to the jury? 

7 A A battered-child syndrome is used to refer to a 

8 child in which there is repeated trauma inflicted 

9 upon them over a period of time. Usually, they 

10 present to a physician or the emergency room with 

11 some kind of an acute injury, often a head injury, 

12 and, upon examination, there are multiple other 

13 injuries present, sometimes other bruises, 

14 sometimes fractures or other injuries, and they are 

~ 
15 of varying ages, some older than others. 

& a 16 Q 
~ 

And what's the significance of the varying ages in 

m 
~ 17 
~ 

the diagnoses of battered-child syndrome? 

~ 18 A c Basically, that indicates that this is not just a 
< 
~ z w 
~ 

19 ® single injury that has occurred, and that the 
< 
~ 

20 ~ children have not just fallen at one time and 
0 

~ m 
21 ~ w 

5 
sustained a single injury as children may certainly 

22 do with accidental injuries. But when there is 

23 more than one fracture or multiple bruises of 

24 varying age, particularly if they are in locations 
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1 that are uncommon for the bruises of childhood to 

2 occur, such as on the face, it would assist in 

3 diagnosing child abuse. 

4 Q What are some other characteristics of 

5 battered-child syndrome? 

6 A Well, some of the other characteristics are that 

7 usually the parent or caregiver, they're might be a 

8 delay in -- which -- in the time in which they 

9 bring the child in for care. Secondly, usually the 

10 story that is told about how the injury occurs is 

11 inconsistent with the severity of the injury. 

12 There may be explanations that are just not 

13 plausible that are given by the caregiver for why 

14 or how the child has sustained multiple injuries. 

15 Q And how is that diagnostic of 
~ 

t 16 battered-child syndrome, the varying explanations? 

m m 17 A ~ 

~ 
Well, I'm not sure that anyone thing in 

~ 18 a battered-child syndrome is really diagnostic. What 
< 
~ z w 
~ 

® 
19 we do is look at the entire picture. And the 

< 
~ 20 ~ 

~ 
typical parent, when a child is brought in with an 

a 
~ m 21 ~ w 
00 

injury such as a fracture, they are very distraught 
5 

22 and they give a story such as fell out of a tree, 

23 or was riding his bicycle and fell in some way, 

24 twisted his leg in the bicycle spoke, that would be 
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1 consistent with the type of fracture that was seen. 

2 Given the same kind of a fracture of the leg or a 

3 skull fracture in a child-abuse type syndrome, a 

4 battered-child syndrome, the explanation might be 

5 fell off the couch, or fell from the bed. And what 

6 happens as the physicians questions the parent and 

7 says, gee, that's not really the kind of ways that 

8 we see these injuries occur, the explanation begins 

9 to change, so that there is often multiple stories 

10 as to how that injury occurred. 

11 Q Are there any common type of excuses that you see 

12 in battered-child cases? 

13 A Well, depending, of course, on the kinds of 

14 injuries that are present. But often we hear that 

E 15 
8 

these parents will say, well, there's a lot of 

1 
f 16 bruises because the child just bruises easily; or 

m 
~ 17 
~ 

if there is fractures, or other injuries, they 

~ 18 Q might say that the child was just very clumsy and 
~ 
0 z w 
~ 

19 
® fell frequently. 
~ 

~ 20 Q ~ 
~ 

What role does the failure of the parent or 
Q 

~ m 
21 ~ w w 

guardian seek [seeking] medical attention play? 
s 

22 A Well, I mean, there are a number of things. But, 

23 certainly, if there is a significant injury, and 

24 the parent has not gone to seek medical attention, 
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1 they may actually be trying to either hide the 

2 injury or pretend that the injury, as it was 

3 inflicted, was not severe, that the child will get 

4 over it. And so they -- they just don't take the 

5 child to the doctor. 

6 Q In battered-child syndrome cases, if there are 

7 other children in the home, do you typically see 

8 all the children suffering from battered-child 

9 syndrome? 

10 A No, actually that would be unusual. 

11 Q Okay. Can you explain that? 

12 A For whatever reason, there is usually one child 

13 that is the scapegoat in that particular family. 

14 We do occasionally see that there is more than one 

E 15 
8 

child with injuries, but very typically one child 

I 
f 16 will be the one with the injuries, and the other 

m 
~ 17 
~ 

children will be healthy and without injuries. 

~ 18 Q 
0 

Are there particular types of the body that are 
< 
~ z w 
~ 19 
® 

commonly injured in battered-child syndrome cases? 

< 
~ 20 A ~ 

~ 
Yes. 

0 

~ m 21 Q ~ w And what are those? 
00 

5 

22 A Well, the most common area is the head. And, 

23 particularly, in the very young children, that's 

24 very common if they're less than a year of age. As 
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1 they begin to get a little bit older, the head and 

2 then the abdomen is the second area that we begin 

3 to see injuries. And then we see small percentages 

4 of injuries in the chest area and the extremities 

5 with the fractures. 

6 Q And are there -- do you have an opinion, to a 

7 reasonable degree of medical certainty, whether 

8 Kassidy suffered from battered-child syndrome? 

9 A I do. 

10 Q And what's your opinion? 

11 A That the injuries that I saw on Kassidy Bortner 

12 were consistent with battered-child syndrome. 

13 Q Can you explain your conclusion? 

14 A Kassidy did have multiple bruises. They did appear 

E 15 
8 

to be both old and recent bruises. There was 

I 
f 16 injury to the head. There was injury to the 

~ m 17 
~ 

abdomen. All characteristic locations. The 

~ 18 0 injuries were not typical for just a childhood 
~ 
~ z w 
~ 

19 ® bruise. And then there were multiple fractures in 
~ 

~ 

20 ~ various stages of healing. Those are all 
0 

~ 
~ 21 
~ 

characteristic findings that one would have in a 

22 battered child. 

23 Q Was there any evidence that Kassidy bruised easily 

24 that you are aware of during your autopsy? 
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1 A There was never any previous description of that 

2 from the pediatricians. And there was nothing in 

3 the sections that I looked at in the bone marrow 

4 that would indicate there would be reason for that. 

5 Q Are Kassidy's injuries consistent with an 

6 accidental cause? 

7 A No. 

8 Q Okay. Can you explain your conclusion? 

9 A Again, the combination of the injuries is what 

10 gives me that opinion. Anyone of the injuries, 

11 individually, I could not, perhaps, say was not 

12 caused accidentally. But when we see multiple 

13 injuries occurring in a single child in an area 

14 that's not typical for just a child to obtain 

E 15 
8 

them, and then in association with the fractures 

i 16 i and the multiple bruises, that is consistent with 

m 
~ 17 
g 

inflicted injury, intentional injury. 

~ 18 Q 
~ 

You testified earlier that Kassidy's cause of death 
< 
0 z w 
~ 19 
® 

was multiple blunt-force injuries. Can you explain 
< 
~ 20 ~ 

~ 
how that caused her death? 

0 z 
0 m 21 A ~ w Well, actually there were, of course, two major 
00 s 

22 areas of injuries. There was injury to the head 

23 and injury to the abdomen. Either of those 

24 injuries, in and of themselves, might potentially 
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1 cause the death. The head injury, of course, by 

2 the swelling could eventually cause death. The 

3 abdominal injury could cause infection or loss of 

4 blood. But in Kassidy's case, there was an 

5 additional factor, and that was that she had fat 

6 emboli in her small blood vessels in her lungs, and 

7 in some of the other organs, as well. 

8 Q And how does that contribute to the cause of death? 

9 A Basically, what happens when the injuries occur, 

10 and it can be -- usually, we see fat emboli 

11 occurring with fractures. But we might also see it 

12 occurring with soft-tissue injuries or with the 

13 abdominal injury. And when the fat which is 

14 present underneath the skin and in the abdomen is 

15 injured, it can be released into the vessels. 

16 then with the chemical reaction that occurs, they 

17 begin to plug the capillaries in the lungs, and 

18 that can lead to respiratory distress and death. 

® 19 Q Do you have an opinion, within a reasonable degree 
< 
~ 

20 ~ 

~ 
0 

of medical certainty, as to when Kassidy's fatal 
~ m 

21 ~ w 

~ 
injuries were inflicted? 

22 A Yes, I do. 

23 Q And what's that opinion? 

24 A The injuries that I saw to the -- to the chest, or, 
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1 excuse me, to the abdomen and to the head, were all 

2 consistent with having occurred at some point 

3 within the 24 hours prior to her death. 

4 MR. DELKER: No further questions. 

5 THE COURT: Mr. Sisti? 

6 A CROSS-EXAMINATION [By Mr. Sisti] 

7 Q Within 24 hours, doctor? 

8 A Yes. 

9 Q Was the State of New Hampshire, through their -- or 

10 the State of Maine, through their investigative 

11 agencies, were they kind enough to tell you who 

12 Kassidy was in the care and custody of over this 

13 24-hour period? 

14 A As I understand it, there were at least two 

15 different places where she was located during that 

16 24 hours. 

17 Q Okay. And those two different places, just so 

18 we're not being at all, you know, goofy about this, 

19 two different places would have been Rochester, New 

20 Hampshire, right? 

21 A Correct. 

22 Q And Kittery, Maine, right? 

23 A Correct. 

24 Q In fact, there is a care provider in Kittery, 
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1 Maine, by the name of Jeffe Marshall, correct? 

2 A Yes. 

3 Q And you mentioned him, because you wanted a 

4 videotape taken of him, right? 

5 A Correct. 

6 Q And then there was also Chad Evans, who would have 

7 picked Kassidy up from Jeffe with that 24-hour 

8 period, right? 

9 A Correct. 

10 Q I guess there are other people, too, if you want to 

11 be complete. Did you ever hear of Amanda Bortner? 

12 A Yes. 

13 Q She would have had care and custody of Kassidy with 

14 that 24-hour period. Are you aware of that? 

15 A Yes, I am. 

16 Q Now, I just want to clarify a few things. I mean, 

17 as we sit here today, we're in December of 2001, 

18 you don't know where the fatal injuries were 

19 inflicted, correct? 

20 A That's correct. 

21 Q You don't know that the fatal injuries were 

22 inflicted in New Hampshire or in Maine, right? 

23 A That's correct. 

24 Q And as we sit here today, in December of 2001, 
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1 during this jury trial, you don't know what time 

2 they were inflicted, right? 

3 A I can only give a range. 

4 Q Right. And, again, you wouldn't know who was with 

5 her, right? 

6 A Well, since I don't know the exact time, I 

7 certainly couldn't say who it was. 

8 Q Right. Because these particular injuries could 

9 have been inflicted on November 9th, between 8:00 

10 and 12:30, eight in the morning to twelve-thirty, 

11 right? 

12 A Correct. 

13 Q These are entirely ---

14 A Excuse me, except for the abdominal injuries which 

15 appeared to be older than that. 

1·6 Q Well, I want to discuss that a little bit, too. 

17 That actually could have happened the night before, 

18 let's say, between four o'clock in the afternoon 

19 
® 

and, let's say, six o'clock, right? 

< 
~ 20 A ~ I'd have to figure out my times here. She died, so 
c 

~ 21 ~ w 12 -- it's possible. I think I gave you a range 
5 

22 during the deposition of eight to eighteen hours, 

23 and that just follows just about at six o'clock. 

24 Q Falls right in there? 
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1 A Correct. 

2 Q Okay. And were you made aware of who she was in 

3 the care and custody of, let's say, between four 

4 and six o'clock on November 8th? 

5 A Yes. 

6 Q And would that have been Jeffe Marshall? 

7 A Yes, it would have. 

8 Q And, again, he would have been the so-called 

9 caregiver between about eight in the morning on the 

10 9th and, I don't know, 12:30 on the 9th, as well? 

11 A Correct. 

12 Q And, of course, we haven't eliminated those 

13 particular time frames to a reasonable degree of 

14 medical certainty in any way, shape, or form? 

E 15 A 8 Not by my autopsy, no. 
1 a 16 Q I No. So medically, medically, we cannot eliminate 
$ 
~ 17 
~ Jefferey Marshall as the perpetrator of this crime? 

~ 18 A c That's correct. 
< 
0 z w 
~ 

® 19 Q Now, I do want to get into a few things with you. 
< 
~ 

20 ~ 

~ 
0 

I know that you want to get back up to Augusta, but 
~ m 
~ 21 w 

~ 
the assistant attorney general took a little time 

22 with you; I need to take a little time, too. 

23 Again, I just need a definitional kind of· review of 

24 what acute injury means, or, you know -- let's 
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1 start with acute. 

2 A When I use the phrase "acute injury," -- and I've 

3 used it in a couple of different ways. In the 

4 diagnoses that you see in the autopsy report where 

5 I say it's an acute contusion, that means that I 

6 don't see any inflammatory reaction at all. If I'm 

7 saying acute inflammation, that's just a 

8 description of the types of cells that are there. 

9 But I believe what you're referring to is the 

10 actual diagnoses on the autopsy report, is that 

11 correct? 

12 Q Well, let's just -- let's start from where you are. 

13 Acute contusion, and I think that there's a direct 

14 reference to the sub-galea scalp, posterior 

15 sub-galea scalp. It would be number six on your 

16 microscopic diagnosis. 

17 MR. DELKER: What page are you on? 

18 MR. SISTI: It would be 1122, for reference. 

19 THE WITNESS: I'll just have to find that page. 

20 Number six? 

21 [By Mr. Sisti] 

22 Q Yeah. 

23 A Yes. 

24 Q Okay. Again, just for the jury and for me, what 
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1 does that mean? 

2 A Number six says "Acute contusion with no reactive 

3 inflammation identifiable." So that means that I 

4 have bleeding into the tissue but without any 

5 inflammatory reaction. 

6 Q Okay. Now, that means that that's a recent injury, 

7 right? 

8 A Well, I use recent in a different fashion, so that 

9 means that the injury does not show any evidence of 

10 reaction. And so those are the ones that I would 

11 say would be, at least microscopically, less than 

12 four hours of age. 

13 Q All right. So I just want to make this sure --

14 make sure we're talking about the same thing. 

E 
8 

15 If -- if the time of death is, let's say, 
~ 

i 16 twelve-thirty to quarter to one, okay, and you see 

m 
~ 17 
~ 

an injury, and you certainly do see injury 

~ 18 
~ 

described as an acute contusion with no reactive 
~ z w 
~ 

19 ® inflammation identifiable, then that, we can 
~ 

~ 

20 ~ conclude, took place, let's say, somewhere between 
c 
~ m 

21 ~ w 
0 

eight in the morning and the time of death? 
~ 

22 A Well, given time, again, this is a range. Our 

23 times are taken from books. And as I had said 

24 earlier about microscopic sections, that we're 



226 

1 looking at one small portion of them. So the --

2 the approximate time we give is four hours, meaning 

3 that in the standard, average person, at four hours 

4 we begin to see early reaction. 

5 Q That's fair. In the standard, normal person you 

6 would see that early reaction, right? 

7 A Correct. 

8 Q Mr. Delker, in one of his last questions, asked you 

9 whether, through your laboratory testing or bone-

10 marrow examination, you noticed anything abnormal 

11 about her blood, let's say, or bruising capability. 

12 You said no, right? 

13 A That's correct 

14 Q There is nothing, medically, that you noted that 

E 15 
8 

would indicate that she's anything but normal with 

I 16 regard to her reaction? 

m 
~ 17 
~ 

A Well, that's true. It's just that four hours is 

~ 18 ~ sort of the average on a bell-shaped curve. So you 
< 
~ z w 
~ 19 
® 

get time on either side. 
< 
~ 20 Q oc 
0 
~ 

I'm in complete agreement with you. 
0 
~ m 21 A oc w 
00 

Okay. 
~ 

22 Q But I gotta tell you, our expert, Dr. Baden, told 

23 me treat you like a true professional, all right, 

24 and I'm gonna. 
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1 A That's fine. 

2 Q Okay. But all I'm saying is that that four hours, 

3 that is what you use as a general 

4 A Yes, that's true. 

5 Q And we know, in fact, the attorney general's office 

6 probably made you aware that Chad Evans didn't have 

7 the care and control over Kassidy during that 

8 particular time period, right? 

9 A That's correct. 

10 Q So if she suffered an injury between 8:00 and 

11 12:30, we know Chad Evans had nothing to do with 

12 it, right? 

13 A Given those circumstances, that's correct. 

14 Q And if the testimony and the evidence in this case 

15 so far has been that it was Jefferey Marshall and 

16 Jefferey Marshall, alone, that was with this baby 

17 between 8:00 in the morning and 12:30 

18 MR. DELKER: Objection. It's unfair 

19 characterization of the evidence. 

20 MR. SISTI: I believe it's consistent - --

21 THE COURT: Could I see counsel, please? 

22 [The following is a discussion at the bench] 

23 MR. SISTI: What's your objection? 

24 MR. DELKER: Well, I think it misstates the 
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1 evidence. Jennifer -- I think the testimony is that 

2 Jennifer Conley left about five minutes or so before 9:00 

3 on that Thursday. So he wouldn't have been alone with her 

4 starting at 8:00. 

5 MR. SISTI: I'll add Jennifer to that. 

6 MR. DELKER: Thank you. 

7 [End bench conference] 

8 [By Mr. Sisti]: 

9 Q I'm sorry. Let me restate this. You weren't here 

10 for all the testimony. If the evidence was that 

11 Jennifer Conley and Jefferey Marshall would have 

12 been the two people that would have been in contact 

13 with Kassidy between 8:00 and 12:30, then it would 

14 have had to have been on their watch that this 

E 15 
8 

particular injury took place? 

! 16 A Yes, given those circumstances. 

11l 
0> 17 Q ~ 

~ 
Now, have you been informed at all, by anybody, as 

~ 18 0 to whether Jennifer Conley witnessed Kassidy 
« 
'" z 
w 
"- 19 
® 

sustaining any injury while she was watching her? 
« 
:;; 

20 A a: 
0 
"-

I'm sorry, you mean that she actually saw the 
Cl 
Z 
0 

"' 21 a: 
w injuries inflicted? 
UJ 
:"i 

22 Q Right. 

23 A I was not informed that that occurred, no. 

24 Q Okay. I'll add one more thing to the mix. My 
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1 understanding from the testimony is that Jennifer 

2 Conley left the home at or around five minutes of 

3 nine to go to work, which would have left Jefferey 

4 Marshall, and Jefferey Marshall, alone, with the 

5 baby from five minutes of nine to twelve-thirty. 

6 Now, given that particular fact, could the injury, 

7 to a reasonable degree of medical certainty, be 

8 consistent with your microscopic analysis, have 

9 been inflicted between that time period? 

10 A Yes, it's possible. 

11 Q Again, just for purposes of definition, acute 

12 subdural hematoma, what is that? 

13 A An acute subdural, again, it means that there is no 

14 reaction in the subdural hematoma because the 

E 
8 

15 changes that occur in the subdural, the 

I 
t 16 inflammatory changes happen more slowly. We know 
m 
~ 17 
~ 

that we might not see inflammatory reaction for, 

~ 18 
0 
< 

say, the first 24 hours. So what we're referring 
0 z w 
~ 

19 ® to is an approximate 24-hour time period during 
< 
~ 20 oc 
0 
~ 

before Kassidy died in which that could have 
0 

~ m 
21 ~ w occurred. 

0 s 
22 Q Okay. So the injury that you described to the jury 

23 that would have caused this inflammation of the 

24 brain is the subdural hematoma? 
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1 A Well, it caused swelling to the brain, but, yes, it 

2 is. 

3 Q And this particular injury, that certainly would 

4 have been a substantial contributor to the death of 

5 Kassidy Bortner? 

6 A Actually, if you don't mind, to just explain the 

7 injury just a little bit. The subdural doesn't 

8 actually cause the brain injury. It occurs at the 

9 same time that the brain injury occurs. It sort of 

10 marks the injury. But it happens at the same time. 

11 Q Right. It's like an internal bruise of the brain, 

12 really. 

13 A Correct. 

14 Q That's ---

E 15 
8 

A Well, actually, it's an internal bruise, or an 

I 
t 16 internal bleeding on top of the brain. The brain, 

~ 17 
~ 

itself, is not bruised. 

~ 18 Q 0 
Right. And in this particular injury to Kassidy, 

< 
~ z w 
~ 

19 ® 
we knew from the slides and from your testimony, 

< 
~ 20 ~ 
0 that would have occurred within one hour to 24 
~ 

0 

~ m 
21 ~ w w 

hours of her death, right? 
s 

22 A Correct. 

23 Q And, again, that would have been entirely medically 

24 consistent with her sustaining that injury either 
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1 on November 9th, at or about 8:00 to 12:30, 

2 correct? 

3 A Well, she died around 12:30. But there's --

4 there's a, yeah, bell-shaped curve with the 

5 subdural, as well. So it could have certainly 

6 I'm sorry, November 9th, yes. 

7 Q Yeah. 

8 A I'm sorry, I got my 8ths and 9ths mixed up. 

9 Q That's okay. And then, also, that injury could 

10 have occurred at the hands of Jefferey Marshall on 

11 November 8th, while he was the caregiver? 

12 A Correct. 

13 Q And I just want to go over one other thing, because 

14 you mentioned it, briefly, at the end of your 

E 15 
8 

testimony. A pulmonary fat emboli diffuse. What 
i 
8. 16 i is that? 

m 
m 17 A 
~ 

What actually we see, microscopically, when we're 

~ 18 ~ 
< 

looking at it, we look in sections of lung, and the 
Cl 
Z 
W 
0.. 19 
® c.apillaries that supply the oxygen to the lung are 
..: 
~ 20 ~ closed off by little, tiny globules of fat. 
0 

~ 21 Q C[ 
w 

~ 
This was -- this was seen in the slides that were 

22 taken microscopically of Kassidy, right? 

23 A Yes. 

24 Q In fact, you saw fat emboli in the spleen and 
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1 liver, as well? 

2 A Actually, I saw them in [the/both] kidneys, as 

3 well. 

4 Q Kidneys? 

5 A Yes. 

6 Q All right. Now, the mechanism of death with regard 

7 to fat in the body, that can happen pretty quick, 

8 can't it? 

9 A It can, depending on the exact way that the fact 

10 emboli are going to cause the death. It may 

11 actually take a day to three days for a fat-emboli 

12 syndrome. In this particular case, because we 

13 didn't see anything in the brain, it probably was 

14 primarily affecting the lungs. It may have taken 

E 15 
8 

up to a day or so for that to have affect. 

i 
f 16 Q Could have taken a lot less though, right? 

m 
~ 17 
12 

A Yes. 

~ 18 Q 0 
Could have taken an hour, two hours, right? 

'" co z 
UJ 
a. 

® 
19 A Yes. 

'" :::; 
20 Q a: 

l2 But that emboli found in her lungs, then, would 
0 

~ 
OJ 21 a: 
w have been -- and her kidney, would have been 
III 
:5 

22 entirely consistent with her receiving a 

23 substantial injury within a couple hours of her 

24 death? 
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1 A Yes, that's possible. 

2 Q And we know that a couple of hours prior to her 

3 injury, she was in the care and custody of Jefferey 

4 Marshall, right? 

5 A Correct. 

6 Q Now, you were asked about the blood that would have 

7 been found on a napkin or wrapper. You were asked, 

8 I guess, I don't know, did you get to see that 

9 particular wrapper, by the way? 

10 A Only in a picture. 

11 Q Only in a picture. Let me ask you something: 

12 You're telling the jury that that's purged fluid, 

13 are you? 

14 A It's just bloody fluid that may be in the mouth. 

E 15 8 Purged fluid used like that seems -- kind of 
1 
f 16 indicates that you're seeing a lot of fluid. I 
~ 
~ 17 
~ would expect in this case, based on what I read in 

~ 
18 

~ the medical records, that there wouldn't have been 
~ z w 
~ 

@ 19 a lot of bloody material. It would just have been 
< 
~ 
~ 20 ~ a small amount. 
0 

~ m 
~ 21 Q w 
0 
~ 

Well, actually, when you look at the lung and you 

22 look at the trachea, and the trachea and the 

23 bronchia, there isn't any blood in here, right, 

24 it's clear? 
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1 A Well, it's not -- it's not quite like that. It's 

2 not the same kind of blood you might see in, say, 

3 aspiration. It's more of a bloody fluid, so you 

4 wouldn't see it microscopically. However, I think 

5 in either the paramedics or the emergency-room 

6 records where they describe putting in the 

7 endotracheal tube, they do describe bloody 

8 secretions, and that's probably what we're talking 

9 about. 

10 Q All right. Now, that blood, though, although it 

11 may consistent with purged fluid, could also be 

12 consistent with another recent injury, correct? 

13 A Well, if there is cutting or some kind of injury to 

14 the surface so that you're bleeding, yes. 

15 Q There's -- you did some sections on the lower lip? 

16 A Yes. 

17 Q And that showed an injury, as well, right? 

18 A Yes. 

® 
19 Q And those injuries could have taken place within 

< 
~ 20 ~ 

~ 
four hours, as well? 

c 
~ m 21 A ~ w Yes, but that's a bruise, not a laceration. 
00 
~ 

22 Q I understand. So that bruise on the lower lip of 

23 Kassidy is entirely medically consistent with 

24 having occurred within four hours of her death? 
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1 A Yes, that's true. 

2 Q And we know that Chad Evans wasn't in the caring, 

3 nor dealing with Kassidy in any way, shape, or form 

4 four hours before her death? 

5 A That's correct. 

6 Q In fact, a lot of these injuries could have 

7 happened anywhere? It could have happened in a 

8 couple of different States, could have been 

9 inflicted by just about anyone, right? 

10 A I'm not sure I could be quite that inclusive of 

11 people. But there certainly were more than one 

12 person involved with her care. 

13 Q Okay. I'll just ask you then, let me -- let me 

14 make sure that we identify what we're talking. The 

15 fractures that you describe -- and you understand 

16 there is some question with regard to the 

17 fractures, right? 

18 A Well, I understand that -- that your expert has 

19 some question. I'm not sure that I feel the same 

20 way. 

21 Q No, I understand. But let's get right to the heart 

22 of the question. These particular fractures, you 

23 don't know where these occurred, correct? 

24 A That's correct. 
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You don't know who would have inflicted these 

fractures, right? 

That's correct. 

Or how these fractures came about? 

That's correct. 

You don't know if it happened in Maine or New 

Hampshire, right? 

That is correct. 

Acute retinal and optic nerve hemorrhage. What 

does that mean? 

That means that there is hemorrhage in -- the 

retina is the back part of the eye. There's 

hemorrhage into the actual part of the eye 

where vision occurs. The optic nerve is what takes 

those images back to the brain, the part that 

connects the eye to the brain, and there's 

hemorrhage around the optic nerve. 

Right. A lot of this has some connection to what 

is generally called like a shaking-baby syndrome, 

or something like that? 

Well, you can certainly see these injuries in 

shaken-baby syndrome. You can also see them with 

blunt injury, as well. 

That's sudden shock that causes that particular 
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1 reaction? 

2 A Yes. 

3 Q Now, with regard to these particular optic-nerve 

4 hemorrhages, you've identified these as being 

5 fairly recent? 

6 A I called them acute. 

7 Q Yeah. And, again, just for the jury and me, what 

8 does that mean? 

9 A Similarly to the subdural hemorrhage, there's no 

10 recreation. This is in and behind the eye. The 

11 optic nerve is actually inside the skull. The eye 

12 is also somewhat protected. So we would have to 

13 say that it was within 24 hours prior to her death 

14 that those injuries occurred. 

E 15 Q 
8 Right. As recently as one hour prior to her death, 
1 

t 16 right? 

- 17 A 
~ 

Correct. 

~ 
18 Q 

51 And it involves as far as 24 hours? 
Cl z 
W 
Il. 

e 19 A Correct. 
« 
::!; 
a: 20 Q fi> Which, of course, certainly doesn't eliminate 
c 
~ 
III 
a: 21 w 

'" 
Jefferey Marshall? 

~ 

22 A That's correct. 

23 Q You found evidence of bruising when you did certain 

24 tests on the buttocks of Kassidy? 
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1 A Yes. 

2 Q I think you identified it as a bruise that would 

3 have been between eight to twelve days old? 

4 A Yes. 

5 Q And you'd agree with me that eight and twelve, if 

6 we backtrack it from November 9th, 2000, brings you 

7 out to around Halloween, October 31st, October 

8 30th, somewhere in there? 

9 A Yes, it would. 

10 Q So that would be entirely consistent with 

11 individuals claiming that they witnessed a 

12 significant bruise on her buttocks at or about that 

13 time? 

14 A Yes. 

15 Q Do you know -- do you know who she was with at or 

16 about that time? 

17 A No, I don't. 

18 Q But it would be important to know who her caretaker 

19 was at or about October 30th and October 31st? 

20 A Well, there's kind of a range in there. But over 

21 that period of time, if you were trying to say 

22 exactly who did that, yes. 

23 Q Now, if, if Kassidy had -- actually, Kassidy could 

24 have sustained substantial injuries on the 8th of 
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1 November, right? 

2 A She could have sustained injuries on the 8th. I 

3 just don't know what you mean by substantial, 

4 though. 

5 Q Let's just say the subdural hematoma, that could 

6 have happened on the 8th? 

7 A Yes. 

8 Q The gastrointestinal injury, the small intestine, 

9 that could have happened on the 8th? 

10 A Yes. 

11 Q Some of that -- some of that bruising, a good deal 

12 of that bruising could have happened on the 8th? 

13 A That's true. 

14 Q All that could have happened together, right? 

E 15 A 8 Yes. 

I 
r 16 Q Or it could have happened, some of it, on the 8th 
m 
~ 17 
~ and, some of it on the 9th, right? 

~ 
~ 18 A Yes. 
< 
0 z w 
~ 

® 19 Q Okay. Both -- both of these particular days then 
< 
~ 
~ 20 0 
~ 

0 
could have been the days that she had a good deal 

~ m 
~ 21 w 

S of the injuries inflicted, right? 

22 A Well, some of them they're differing ages, but 

23 certainly it's possible that some of them were 

24 inflicted on one day, and some on another day, yes. 
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Now, if a subdural hematoma was inflicted on 

November 8th at or around 4:00, 4:30 P.M., and 

Kassidy Bortner was observed at or around 6:00 

acting, quote, weird, that wouldn't be 

inconsistent, right? 

Well, I guess it would depend on what you mean by 

weird, but it is possible that she would be 

displaying behavior that -- that would be not 

normal for her. She might be quiet. She might be 

having certain unusual kinds of things that she 

would be doing 

Right. 

-- or not doing. 

How about leaning forward in the car and drooling? 

Right. That certainly sounds unusual, and could be 

consistent. 

All right. How about not having the appetite that 

she generally had? 

That's certainly possible to be either one of the 

two injuries. Although we're only talking about 

eight to twelve hours on the abdominal injury. 

Okay. So it could be the abdominal injury or the 

subdural, right? 

The abdominal -- yes, it could have been, although 
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1 that means the way out on a bell-shaped curve on 

2 that abdominal issue. 

3 Q Well, just stay with the subdural. 

4 A Okay. 

5 Q All right. If she exhibited drooling, lack of 

6 appetite, that's consistent with having a subdural? 

7 A Yes. 

8 Q All right. If she was exhibiting drooling, no 

9 appetite, and losing balance for no apparent 

10 reason, that would be consistent with a subdural? 

11 A Yes, it would. 

12 Q So if that was reported after, shortly after she 

13 was picked up from Jefferey Marshall's home, then 

14 that would be entirely consistent with the subdural 

E 15 8 hematoma being inflicted upon her on November 8th? 
I 
f 16 A If that was seen and documented, yes. 
m m 17 Q ~ I don't want to belabor a lot of this, because I 
8 
~ 

18 0 
< 

think you know exactly, you know, what I'm asking 
~ z w 
~ 

® 19 here. There are a lot of recent acute, 
< 
~ 

20 ~ 
0 
~ 

0 
non-reactive injuries on that girl? 

~ m 
21 ~ A w 

S Well, there are some that are not reactive, and 

22 then there are some that do show eight to twelve 

23 hours, around 12 hours, average, changes. 

24 Q All right. But on the acute, reactive ones, those 
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1 are especially troubling if she's in the care and 

2 control of Jefferey Marshall, right? 

3 A The ones that show no reaction, I wouldn't 

4 because the terms kind of overlap, if it's 

5 reactive, then I would not call that acute. So 

6 it's an acute injury, or you're seeing reaction. 

7 Q Right. But we certainly have evidence, and clear 

8 evidence that there are injuries with no reaction, 

9 right? 

10 A Yes. 

11 Q And that would -- that would almost finger Jeffe 

12 Marshall as the person that was in the care and 

13 control of Kassidy at the time of injuries? 

14 A Well, depending on which particular injuries you're 

15 talking about. If you're talking about bruises, 

16 then we're talking about less than four hours, then 

17 he is the one with her control. If we're talking 

18 about the subdural, they're a wider range. 

19 Q 
® 

Right. But I mean, they go to that, too. I mean, 

< 
~ 20 ~ 

~ 
I think one of the questions that was asked by the 

0 

~ 
~ 21 ~ w prosecutor is that some of these things kind of 
00 s 

22 intersect. I mean, the subdural hematoma, for 

23 instance, is -- could be at the same time the 

24 injuries sustained to the back of Kassidy Bortner, 
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1 right? 

2 A Yes. 

3 Q Right. I mean, she could have been picked up and 

4 been shaken even, right? 

5 A It's possible. But we do have the bruises, so 

6 rather than trying to talk about a whole separate 

7 mechanism, since you already know you have bruises 

8 there, so you have blunt injury, we don't usually 

9 add the additional mechanism of shaking. 

10 Q Okay. So she had blunt injury to the back? 

11 A Yes. 

12 Q And those are some of the non-reactive injuries, 

13 correct? 

14 A Yes. 

E 15 Q 
~ So she sustained blunt injuries within four hours 
1 
~ 16 
~ 

of her death? 
ill 
~ 17 A 
&i 

Yes. The ones on her back are in sort of a 

~ 18 0 
00( 

separate location, but, yes. 
Cl 
Z 
W 
Q. 

® 19 Q I'm not letting you go back to AUgusta. I have to 
00( 

:::0 
20 a: 

0 
LL 
C 

ask you one more question. Maybe a couple more. 
~ 
'" a: 21 w ., 
s 

You did a supplemental certificate of death on 

22 April 12th, 2001, and you filed it with Vital 

23 Statistics in the State of Maine, correct? 

24 A Yes. 
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1 Q And that is something that you're obligated to do 

2 by law? 

3 A Well, yes, because the original death certificate 

4 was certified just as pending. We didn't have all 

5 the tests back, so then we have to file a final 

6 certificate, a supplemental cause. 

7 Q Right. After all the toxicology and all the 

8 microscopic came back to you, you filed the 

9 supplemental certificate of death? 

10 A Yes. 

11 Q And you affixed your signature on it on April 12th, 

12 2001? 

13 A Yes. 

14 MR. SISTI: If I could just show this to the State, 

15 your Honor? 

16 THE COURT: Sure. 

17 MR. SISTI: If I may approach? 

18 THE COURT: Yes. 

19 MR. SISTI: Actually, could I just have this marked 

20 for identification? 

21 THE COURT: Yes. 

22 A [Defendant's Exhibit No. J, supplemental death 

23 certificate, marked for identification] . 

24 [By Mr. Sisti]: 
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1 Q Doctor, I'm going to show you what's been marked as 

2 Defendant's J, for identification. It's a 

3 supplemental certification of death. Do you 

4 recognize that? 

5 A Yes, I do. 

6 Q Okay. And is that the one that you, in fact, 

7 completed and filed with the State of Maine? 

8 A This is a copy of the one I filed, yes. 

9 Q Okay. Thanks for correcting, actually. 

10 MR. SISTI: Could I have the ID stricken, please? 

11 THE COURT: Any objection? 

12 MR. DELKER: No objection. 

13 THE COURT: Okay, it may be marked as a full 

14 exhibit. 

15 A [Defendant's Exhibit J, supplemental death certificate, 

16 received in evidence] 

17 [By Mr. Sisti]: 

18 Q Now, this particular supplemental certificate of 

19 death was the final word, as far as you're 

20 concerned, on the Kassidy Bortner case through your 

21 office, right? 

22 A Well, it is the final certificate. The autopsy 

23 report is the -- is the rest of the information 

24 from my office. 
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Okay. But, I mean, it all lends itself to the 

certificate? 

Yes. 

I mean, the autopsy report, the microscopic, all 

that stuff is utilized for the final conclusion 

that's filed with the State of Maine? 

That's correct. 

You correct me if I'm wrong on this cause of death 

supplement. There was an -- there were autopsy 

findings available prior to the completion of cause 

of death, correct? 

Yes. 

The manner of death you have noted as being a 

homicide, correct? 

Yes. 

There's a question as to whether the injury was at 

work, and that certainly doesn't apply? 

No. 

Let me go to some other boxes, called box 44. Date 

of injury. And you filled in date of injury as 

unknown, correct? 

Yes. 

And there's box 45: Describe how injury occurred. 

And I believe you filled in "Assaulted by another"? 
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1 A Yes, I did. 

2 Q Time of injury "Unknown." Correct? 

3 A Correct. 

4 Q Place of injury: At home, barn, street, factory, 

5 office building, etcetera. And you stated 

6 "unknown," correct? 

7 A Correct. 

8 Q Location. Street number or rural route number, 

9 city or town, state. Box number 44 "unknown," 

10 correct? 

11 A Yes. 

12 Q And you signed it, you dated it, and you filed it, 

13 right? 

14 A Correct. 

E 15 Q 
~ 

And nothing's changed as far as you, Dr. Margaret 
l 
f 16 Greenwald, Chief Medial Examiner for the State of 
ill 
!li 17 
f.i Maine, since April 12th, 2001? 
8 
~ 18 A 
0 That's correct. 
< 
<!l 
Z 
W 
0. 19 

(II) MR. SISTI: Thank you, doctor. 
< 
::E 20 ~ THE WITNESS: Thank you. 
0 
tj 
m 

21 II: 
w 

5 
THE COURT: Mr. Delker? 

22 MR. DELKER: Yes. Thank you. I think I have just 

23 have a couple of questions. 

24 A REDIRECT EXAMINATION [By Mr. Delker] 
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1 Q You were asked some questions on cross-examination 

2 with respect to the acute, non-reactive microscopic 

3 slides that you looked at. And you described 

4 earlier, I think, in your direct exam how injuries 

5 heal. Can you -- can you explain it again for the 

6 jury? 

7 MR. SISTI: Objection. It's been asked and 

8 answered just by the form of the question, judge. 

9 THE COURT: Overruled. 

10 THE WITNESS: The once an injury occurs, the 

11 first thing that happens is that there is bleeding that 

12 occurs into the tissue, and the body then responds to that 

13 by sending out fluid, and then white blood cells. And we 

14 look at the types of white blood cells that are present, 

15 whether it's just neutrophils, whether we're seeing some 

16 of the early macrophage reaction, which puts it out a 

17 little bit later at about eight to twelve hours, and then 

18 whether we get into the scaring and fibrosis. 

19 [By Mr. Delker] 

20 Q I'm sorry, I think my question was unclear. I 

21 meant in terms of what area of the injury heal 

22 first, and how an injury heals. 

23 A Oh. Okay, I'm sorry. The -- the edges, the outer 

24 portions of the injuries tend to heal first. 
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1 Q So is it possible to see no reaction in part of an 

2 injury that might actually be an older injury? 

3 A You're meaning hours older or so, yes, it is. 

4 Q So is it possible that the ones -- that the 

5 injuries that you indicate you saw no reaction in 

6 are actually older injuries, but simply the section 

7 you are looking at has not yet started the healing 

8 process? 

9 MR. SISTI: I'm going to object. This is pure 

10 speculation, judge. 

11 THE COURT: Overruled. 

12 THE WITNESS: It is possible. 

13 [By Mr. Delker]: 

14 Q And if you could just -- you were asked some 

E 15 
8 questions with respect to the range of times on 

I 16 cross-examination that these injuries could have 
~ 
~ 17 
~ 

occurred. Can you explain to the jury how you 
8 
~ 18 0 
< 

determined the 12 hours is the range of injuries 
0 z w 
~ 

® 19 that you've marked on this exhibit? 
< 
~ 

20 A ~ 
0 
~ 

0 
Well, I think I just repeated already my discussion 

~ m 
21 ~ w 

~ 
of the white blood cells. But when I looked at the 

22 microscopic slides, I looked at how much reaction 

23 there was, what was the predominant cell, where 

24 essentially on the slide the reaction was, and if 
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1 there was just early inflammation, we could just 

2 see mostly neutrophils, maybe a few macrophages and 

3 there was reaction just along one edge of the 

4 slide. Then I put that in at approximately the 

5 12-hour range, because that's where, approximately, 

6 we see those changes. 

7 Q And you -- on cross-examination, I think you 

8 mentioned time rate eight to eighteen hours. Is 

9 that the bell curve you were talking about? 

10 A Yes, it is. 

11 Q Okay. And 18 hours prior to 12:30 is 6:30 P.M. the 

12 day before correct? 

13 A If -- if that's the correct subtraction, yes. 

14 MR. DELKER: I don't have any other questions. 

15 A RECROSS-EXAMINATION [By Mr. Sisti] : E 
8 

I 
t 16 Q And these are approximate ranges, correct? 

8l 
!ll 17 A Yes. 
~ 

~ 18 Q And if she died at 10:00 in the morning over at 
a 
< 
" z w 
c. 19 Jefferey Marshall's house, then would have to we 
® 
< 
::;; 20 subtract from 10:00 right? a: anyway, 0 
"-
a 
z 
0 
al 21 A Yes. a: 
w 
<J) 

:5 

22 Q If she died at 9:00 in the morning, we'd have to 

23 subtract from 9:00 in the morning, right? 

24 A Yes. 
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1 Q She could have died at 9:00 in the mornlng for all 

2 you know, correct, at Jefferey Marshall's? 

3 A There's nothing in the charts that indicate that 

4 there's any rigor mortis there, but -- so I would 

5 expect to see that if she had died at 9:00, and 

6 they saw her at one P.M. 

7 Q Ten o'clock? 

8 A Well, you would see rigor mortis beginning around 

9 two to three hours. So, you know, I think 10:00 is 

10 sort of on the edge, but it is possible. 

11 Q Right. But the thing is, there's no statement as 

12 to whether there's rigor mortis or not rigor 

13 mortis, right? 

14 A That's correct. 

15 Q I mean, and you haven't talked to the EMTs for that 

16 determination either, right? 

17 A I did not, no. 

18 Q And you haven't talked to the attending physician 

19 to make that determination? 

20 A That's correct. 

21 Q And we don't want to be guessing in this courtroom, 

22 right? 

23 A No, sir. 

24 MR. SISTI: Thank you. 
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1 THE COURT: Okay. Thank you, very much, doctor. 

2 You may step down. 

3 THE WITNESS: Thank you. 

4 THE COURT: Mr. Delker? 

5 MR. DELKER: Can we approach? 

6 THE COURT: Sure. 

7 [The following is a discussion at the bench] . 

8 MR. DELKER: Unfortunately, I hate to end up on 

9 this note, but I think we have to do the Cory Merrill 

10 issue. Then we rest. Sorry. 

11 [End bench conference] 

12 THE COURT: All right. Ladies and gentlemen, I 

13 have an instruction for you at this time. I will give you 

14 this instruction again at the end of the case, but I want 

15 to tell you now so you won't be wondering. As you know, 

16 Cory Merrill was a witness who was called to testify in 

17 this case. Mr. Merrill will not continue as a witness in 

18 this case, and, as a result, I am ordering all of his 

19 testimony to be stricken from the court record of this 

20 trial, and you are not to consider any of his testimony in 

21 your deliberations. 

22 Let me explain why. That is because the witness 

23 has declined to continue to answer questions. Therefore, 

24 counsel for the defendant did not have a full chance to 
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I cross-examine him. Cross-examination is an important way 

2 that the reliability of any witness is tested. Therefore, 

3 because Mr. Merrill declined to answer cross-examination 

4 questions, his testimony cannot be considered as reliable 

5 and admissible. Under the circumstances, I'm directing 

6 you not to consider Mr. Merrill's testimony in any way 

7 during your deliberation. And, as I said, I will repeat 

8 those instructions at the end of the case. Thank you, 

9 very much, ladies and gentlemen. 

10 Mr. Delker? 

11 MR. DELKER: Thank you, your Honor. The State has 

12 no further witnesses. It rests. 

13 THE COURT: Okay. Ladies and gentlemen, at this 

14 time, the State is resting. That means they've concluded 

15 the presentation of their evidence, and we are going to 

16 break for the day. We also will not have evidence 

17 tomorrow. There are some legal issues that the lawyers 

18 and I need to take care of. So we'll have you come back 

19 Monday morning, at 9:00. But, please, make sure this time 

20 you call the jury phone line I guess at the end of the day 

21 Friday or Sunday to find out if that's the confirmed trial 

22 start time on Monday. But we will see you Monday at 9:00. 

23 And, again, we have a weekend to get through. Maybe you 

24 have some Christmas parties to go to. Just make sure you 
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1 tell whoever's there that you cannot talk about this case 

2 in any way, shape, or form. You cannot talk about your 

3 impressions of this case, the witnesses, the lawyers, your 

4 thoughts, nothing. I know it's a lot to ask of you, but 

5 it's in lieu of seguestering you. So I know and can tell 

6 from your attentiveness throughout this trial that you 

7 will follow that instruction scrupulously. And, again, 

8 I'll ask you not to decide the case for yourselves until 

9 you've heard all of the evidence. And please refrain from 

10 any news coverage in this case. And if something 

11 inadvertently comes up over the weekend, we can talk about 

12 it on Monday. So we will see you Monday, and make sure 

13 you call the jury phone line. 

14 MR. DELKER: May we approach, just briefly, before 

15 the jury's excused? 

16 THE COURT: Sure. If I could ask you to wait to 

17 put your notebooks away, because it interferes with the 

18 court record. I'm sorry. 

® 
19 [The following is a discussion at the bench] . 

20 MR. DELKER: It just occurred to me that I forgot 

21 to ask that the ID be stricken ---

22 MR. SISTI: It's without objection. 

23 MR. DELKER: I'm sorry, I just don't want to have 

24 to reopen. 
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1 THE COURT: That's fine. Just give it to the court 

2 monitor. 

3 [End bench conference] . 

4 THE COURT: All right. You may put your notebooks 

5 away, and you are excused. Thank you, very much. 

6 THE BAILIFF: All rise. 

7 [End proceedings of 12/13/01 at 4:16:26 P.M.]. 
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1 THE COURT: Okay. Mr. Cronheim. 

2 MR. CRONHEIM: Your Honor, may I approach for a 

3 moment? 

4 THE COURT: Sure. 

5 MR. CRONHEIM: We have prepared some time ago, but 

6 I elected to give to the State two instructions entitled 

7 Testimony of a Police Officer, and one that's entitled 

8 Lack of Evidence. 

9 THE COURT: Okay. These both say the same thing. 

10 MR. CRONHEIM: Oh, then that's great. We must 

11 really needed them. 

12 THE COURT: I really, really want this instruction.-

13 They have different titles, but they say the same thing in 

14 the body. 

15 MR. CRONHEIM: I just pulled the wrong thing out of 

16 the package, judge. I'm sorry. 

17 THE COURT: Okay. 

18 MR. CRONHEIM: Otherwise, we're in reasonable 

19 agreement with the State on a lot of the stuff. 

20 THE COURT: Okay. 

21 MR. CRONHEIM: They want to vary some of the 

22 standard -- I don't know how you want to do this. 

23 THE COURT: Okay. Let me tell you what I did. I 

24 looked at the State's requests, and I also understood from 
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1 you that you wanted instructions on alibi and 

2 jurisdiction. Go ahead. 

3 MR. CRONHEIM: We were going to withdraw the 

4 request on an alibi. 

5 THE COURT: Okay. 

6 MR. CRONHEIM: We think that's not ---

7 THE COURT: Great. 

8 MR. CRONHEIM: -- warranted under the 

9 circumstances. 

10 THE COURT: Okay. And so I put something together. 

11 I didn't -- I changed around a bit what the State asked 

12 for. I haven't included anything on these, because I 

13 didn't know about the requests. So if you want, you can 

14 go through the State's requests l and tell me what your 

15 positions are, and then I can have argument on your two 

16 requests, and then I'll go doctor mine up a bit, if you 

17 wouldn/t mind waiting for a few minutes. I'll give you 

18 what I've written up, and then we can come back, and you 

19 can go through my instructions, page by page, on what you 

20 agree with or disagree with. Okay? So why don't we --

21 oh, shoot. Babel would you go -- out on my deskl there's 

22 a -- right at the top of my desk, there's a piece of 

23 pleading that says State's Request for Jury Instructions. 

24 I wrote "alibi jurisdiction" on the top. If you could 
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1 just grab that for me. Okay. Once he gets that, we can 

2 go through this. 

3 [Pause in proceedings - waiting for bailiff to bring 

4 document into courtroom] . 

5 THE COURT: Thank you. 

6 THE BAILIFF: You're welcome. 

7 THE COURT: Okay. Why don't I start with you, Mr. 

8 Cronheim, and you can tell me what, if anything, of the 

9 State's requests that you object to. 

10 MR. CRONHEIM: Okay. I'm gonna pass on page one, 

11 which are the ---

12 THE COURT: The usual. 

13 MR. CRONHEIM: Yes. 

14 THE COURT: Okay. 

15 MR. CRONHEIM: Page two, State's burden of proof. 

16 The State has it right, in a general way. I think it is 

17 not appropriate to say the decisive issue. I just think 

18 that that's ---

19 THE COURT: Yeah. I have taken some of this 

20 language, but I did not include that quote. 

21 MR. CRONHEIM: Right. 

22 THE COURT: So you can see my final version. 

23 MR. CRONHEIM: Okay. The false exculpatory 

24 evidence. I'm not sure that that is appropriate to this 
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1 case or supported by the evidence in this case. And to 

2 make up evidence is a phrase that I think is very 

3 prejudicial and not appropriate for a jury instruction. 

4 If the State wants to argue it, I'm not sure that the 

5 evidence is there, but they're free to argue how they 

6 choose. But that phrasing, I think, is completely 

7 inappropriate. 

8 THE COURT: Okay. 

9 MR. CRONHEIM: I think it's not -- it's not, I 

10 think for the Court to use that kind of phrasing, and if 

11 the jury wants to consider all of the evidence that it's 

12 heard and make its own judgments about the evidence, and 

13 so be it. Sure, if the State wants to argue it, I mean, 

14 if that's the fashion that they want to approaching 

15 things, I think they're free to do that in closing. But I 

16 think it's completely inappropriate in an instruction. 

17 THE COURT: Okay. Why don't I take them one at a 

18 time. 

® 
19 MR. DELKER: Sure. I think the State's position on 

20 this -- actually, I think in light of the testimony, the 

21 State would actually ask to change the instruction 

22 somewhat. What is in here right now is verbatim, the 

23 instruction out of the Fisher case that was given. 

24 There's a quote towards the bottom of the Fisher case that 
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1 fits the facts of this case even better. Fisher is 143, 

2 311. And the quote is at 319. And I think that either 

3 adding this quote to it, or perhaps changing the language 

4 to reflect this idea, the idea here is that there is -- at 

5 the time we proposed this instruction, we weren't sure 

6 what Amanda Bortner would say with respect to her and the 

7 defendant's excuses about Kassidy's bruising, and so 

8 forth. And she has on the stand admitted that they would 

9 make up a whole variety of excuses, most obviously, the 

10 trampoline story. But I think she testified to a litany 

11 of different excuses and false statements about the cause 

12 of Kassidy's injury. On page 319, right before the 

13 citation for the United States v. Perkins case, it says: 

14 If a defendant has intentionally made a statement tending 

15 to demonstrate his or her innocence, and that statement is 

16 later discovered to be false, then the jury may 

17 consider -- may properly consider whether this constitutes 

18 circumstantial evidence of consciousness of guilt. The 

19 defendant, in his statement to the police, again 

20 reiterated many of the statements that Amanda Bortner, 

21 who's now testified were false, were the type of excuses 

22 that they would make up to cover for Kassidy's injuries. 

23 He told those to the police the night that Kassidy died. 

24 Those are exactly the type of false statements I think are 
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1 contemplated by this -- this rule and this instruction. 

2 THE COURT: Well, if I give this instruction, 

3 wouldn't it make more sense to simply quote from page 319 

4 where it says: "The jury may infer consciousness of guilt 

5 from an exculpatory statement if, in the light of other 

6 evidence produced at trial, the jury determines that the 

7 defendant knew the statement was false when it was made"? 

8 MR. DELKER: Just trying to find -- oh, I'm sorry, 

9 where are you? 

10 THE COURT: Right after the United States v. 

11 Bayer Hiller. 

12 MR. DELKER: Right after United States ---

13 THE COURT: Page 319. 

14 MR. DELKER: Sorry. Can you read the quote you 

15 were reading again? 

16 THE COURT: Sure. 

17 MR. DELKER: Sorry about that. 

18 THE COURT: That's okay. The sentence starts with: 

19 "The instruction merely informs. " ® 
« 
:::; 

20 MR. DELKER: Oh, okay. Uh-huh. a: 
0 
u. 
0 
Z 
0 
III 

21 THE COURT: And then what I would a: 
w 
U) 

~ 

22 MR. DELKER: The only concern I've got about that 

23 is exculpatory is sort of a legal - --

24 THE COURT: Right. 
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1 MR. DELKER: -- phrase. 

2 THE COURT: Sure. 

3 MR. DELKER: I think the sentence before that makes 

4 it clear what they're talking about, where the 

5 defendant -- the one before the Perkins case makes it 

6 clear that what they're talking about is when the 

7 defendant intentionally makes the statement he knows is 

8 false in order to make up an excuse ---

9 THE COURT: Okay. 

10 MR. DELKER: -- about his innocence. I think that 

11 is just legalese ---

12 THE COURT: Okay. 

13 MR. DELKER: -- than the next quote. But either 

14 way, I think that would be appropriate. 

15 THE COURT: Mr. Cronheim? 

16 MR. CRONHEIM: We're in the ballpark. I would --

17 if we're focusing on what the State submitted, I think 

18 in the first line it says "make up evidence." I think 

19 that that's not an appropriate phrase. 

20 THE COURT: Right. 

21 MR. CRONHEIM: The other thing that I think's 

22 critically important is that the term "defendant" not be 

23 used. A witness. Because there are other people other 

24 than the defendant who have made stuff up here. And we do 



9 

1 pot -- this is a credibility issue. I mean, what you're 

2 basically saying is you can consider misstatements in 

3 judging the credibility of a witness. And it is not 

4 appropriate to limit it to the defendant. 

5 THE COURT: Okay, Mr. Delker? 

6 MR. DELKER: Yeah. I'm confused about that. Let 

7 me address the first issue, first. I think it's 

8 appropriate -- I think I agree. I think we agree with the 

9 defense about striking the language to make up evidence. 

10 We would request that the instruction continue to tell the 

11 jury about influencing a witness, because it's still our 

12 position that, with respect to Amanda Bortner and the 

13 defendant's conduct afterward, that this part of the 

14 instruction is still relevant for the jury's consideration 

15 on his post-arrest contact with Amanda. 

16 The problem I have with the second part of what the 

17 defense said is, first of all, this instruction's geared 

18 toward the defendant's state of mind. Second of all, I 

19 don't think there's any evidence about the fact that 

20 there's nothing of the nature of Amanda Bortner's 

21 testimony with respect to any other witnesses in this case 

22 making up excuses about Kassidy's condition. No one else 

23 came in here and said, yeah, you know, so and so and I 

24 made up excuses about Kassidy. I think they're getting to 
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1 Jeffe Marshall, and there's nothing in the record at this 

2 point that shows that Jeffe Marshall made up excuses that 

3 he knew were false at the time. It's not of the same 

4 nature, the stuff that Amanda Bortner's testified to in 

5 her testimony. 

6 MR. CRONHEIM: We disagree with the record, how the 

7 State characterizes the record of the case. Jeffe 

8 Marshall absolutely made up stuff about the truck, 

9 pinpricks, and other things. And it is there are very 

10 real questions from that perspective about Jeffe 

11 Marshall's misstatements that can also be argued 

12 demonstrate a consciousness of guilty. So I think, again, -

13 the concept is a fair one in terms of judging the 

14 credibility of a witness, but it's not simply to judge the 

15 credibility of the defendant. And it will skew the jury's 

16 view of the case to that perspective if credibility 

17 assessments are made about the defendant, but that same 

18 framework for making credibility assessments do not apply 

19 to other witnesses, because it's our view that they're 

20 misstatements by Jeffe Marshall. 

21 And I don't know where we are on the first sentence 

22 of the false exculpatory evidence. 

23 THE COURT: We're not going to use "to make up" 

24 anyway. We'll use the language on 319. 
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1 MR. CRONHEIM: Okay. 

2 THE COURT: If the defendant has intentionally made 

3 a statement tending to demonstrate his or her innocence. 

4 MR. CRONHEIM: Okay. But, again, we would ask that 

5 it not be simply the defendant. 

6 THE COURT: Right. I understand your request. 

7 MR. CRONHEIM: So that the phrase "attempts by a 

8 defendant" also is not going to be included? 

9 THE COURT: Well, what I'm going to do 1S listen to 

10 your arguments, I'll write up something, and then we can 

11 have further discussion. 

12 MR. CRONHEIM: Okay. And my only comment would be 

13 about that first sentence, that there is a way of 

14 introducing that concept. When you say attempts, when the 

15 State suggests attempts by defendant, it almost implies 

16 that those, necessarily, are part of the record and occur. 

17 And so it becomes, I think, an inappropriate comment on 

18 the facts of the case by the Court. And I think there's 

19 

20 THE COURT: Right. So I should say something like 

21 if you find there were. 

22 MR. CRONHEIM: Right. 

23 THE COURT: Okay. Okay. And then on the direct 

24 and circumstantial-evidence instruction, I'm going to use 
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1 the model instruction, and I have included some of the 

2 language that the State included here after reading the 

3 cases. But it probably would make more sense for me to 

4 give you what I wrote and then you can tell me what 

5 portions you might object to or not. In the 

6 second-degree-murder instruction I have used what the 

7 State has here, with an exception. It says "First the 

8 State must prove the defendant caused the death of Kassidy 

9 Bortner, that is, that the defendant's actions were a 

10 substantial cause." I think the case law says "Were a 

11 direct and substantial cause." So I used both words 

12 there. And that's where I inserted the issue of 

13 jurisdiction, and I also indicated -- let me tell you what 

14 I said, and you'll get -- you'll get a copy of this. I 

15 don't know, Mr. Cronheim, if you have a specific language 

16 on the jurisdiction issue, but I'll tell you what I said, 

17 okay, on cause of death. I have "If the defendant caused 

18 the death of Kassidy Bortner, that is, that the 

19 defendant's actions were a direct and substantial factor 

20 in bringing out Kassidy's death, and that his actions in 

21 bringing about death occurred in New Hampshire - you need 

22 not find that the death occurred in New Hampshire - but 

23 you must find that the defendant's actions in bringing 

24 about the death occurred in New Hampshire." But I'll let 
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1 you look at it, and if you want to make other suggestions. 

2 MR. CRONHEIM: Yeah, if I might give a general 

3 comment ---

4 THE COURT: Sure. 

5 MR. CRONHEIM: just to let you know our concern. 

6 It is that they need to prove, beyond a reasonable doubt, 

7 that, as the indictment alleges, he caused her death by 

8 inflicting multiple blows to Kassidy's head and abdomen. 

9 So it's our view that it should not because there's a 

10 lot of this stuff about, oh, if I'd taken her to the 

11 hospital, or things like that. These are the allegations. 

12 And I am concerned that the jury not think that he can be 

13 found guilty by his, for instance, lack of bringing her to 

14 the hospital. So I think it needs to be tied to the 

15 allegations in the indictment. 

16 THE COURT: How does that fit with, I think it was 

17 State v. Francour where the supreme court says the means 

18 by which the injuries caused may not be proven beyond a 

19 reasonable doubt. 

20 MR. CRONHEIM: Because as a matter of due process, 

21 pursuant to Part I, Article IS, and the 14th amendment of 

22 the Constitution of the United States, this would be such 

23 a fundamental difference in theory of death that for us 

24 not to be put on notice for us -- this opens the door to 
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1 all sorts of medical issues, which have not been part of 

2 the case, yeti whether, based on those circumstances, he 

3 should have known enough to take her to the hospital. I 

4 mean, it's just a completely different set of factors, 

5 judge. We've been defending this case based on the 

6 indictment read to the jury claiming that there was a 

7 cause of death due to abdominal injuries and injuries to 

8 the head. That's the reason -- that's how we focused the 

9 cross-examination of Dr. Greenwald. 

10 THE COURT: Yeah. The State's not going to argue 

11 that he caused the death by not bringing her to the 

12 hospital, right? 

13 MR. CRONHEIM: I don't know that they're going to 

14 argue that, but I don't want the jury ---

15 THE COURT: Right. 

16 MR. CRONHEIM: -- to use that as a factor. 

17 THE COURT: Right. 

18 MR. CRONHEIM: I think that that is fundamentally 

® 
19 different. It's -- it's going back to the possibility of 

20 the defendant being convicted on a charge that was never 

21 brought ---

22 THE COURT: Right. Right. 

23 MR. CRONHEIM: to the grand jury under State v. 

24 Erickson. So we're very concerned that the allegations in 
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1 the indictment be tied to how he caused, allegedly, 

2 Kassidy Bortner's death. 

3 THE COURT: Is it your position that the jury has 

4 to find the defendant caused both the injuries to the head 

5 and the injuries to the stomach? 

6 MR. CRONHEIM: The initial -- our initial position 

7 is yes. 

8 THE COURT: Mr. Delker? 

9 MR. DELKER: Thank you. I think the Court is 

10 right, that it would be inappropriate to instruct the jury 

11 as to the means of bringing about the death. And the 

12 State's going to argue that. The defendant's failure, 

13 alone, to bring Kassidy to the hospital was the cause of 

14 her death. If Jeffe Marshall had inflicted the injuries, 

15 the defendant caused the death by not bringing her to the 

16 hospital. But the defendant's actions with respect to 

17 Kassidy, if he inflicted these injuries, his failure to 

18 seek medical treatment for Kassidy is a relevant factor 

® 
19 with respect to the recklessness of his actions and the 

20 extreme indifference to the value of human life. So those 

21 are important facts for the jury to consider in 

22 considering the defendant's mental state and, ultimately, 

23 the objective reasonableness of his actions that night. 

24 And so I've got a concern in limiting the jury in any way 
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1 with respect to the facts that they can consider in terms 

2 of the defendant's treatment of Kassidy. 

3 Secondly, I think that with respect to the head and 

4 abdomen injuries, that the State's position is that we 

5 don't need to prove that both caused her death. That I 

6 think the evidence is that multiple blunt -- or the 

7 testimony is that multiple blunt-force injuries is what 

8 caused Kassidy's injury -- Kassidy's death, and that's 

9 what the jury can -- that's what the jury can consider, 

10 any multiple blunt-force injuries that lead to her death. 

11 THE COURT: Okay. Mr. Cronheim? 

12 MR. CRONHEIM: We're just going to ask that the 

13 State be held to its allegations in the indictment, and 

14 that is, that Evans inflicted multiple blows to Kassidy's 

15 head and abdomen, thereby causing her death. 

16 THE COURT: Okay. I'll give you my instructions 

17 and then you can take a look at them. And I think, 

18 manslaughter I have used the language contained in the 

19 State's requests, with the additions that I described on 

20 causation, same as with second-degree murder. 

21 MR. CRONHEIM: And we just would ---

22 THE COURT: Incorporate. 

23 MR. CRONHEIM: incorporate. 

24 THE COURT: Okay. NOw, are there any other issues 
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1 with respect to those requests before we move on to the 

2 two that the defense presented this morning? 

3 MR. BROWN: Sorry, your Honor, we're talking. 

4 THE COURT: That's okay. 

5 MR. BROWN: Can you repeat your question? 

6 THE COURT: Sure. Are there any other issues with 

7 respect to the ones we just reviewed before we get to the 

8 two the defense submitted this morning? 

9 MR. BROWN: No. 

10 THE COURT: Okay. And I -- it seems like everyone 

11 understands that once you get my instructions, we can come 

12 back out and have some more discussion. Okay. Mr. 

13 Cronheim, anything further before we move on to your 

14 requests? 

15 MR. CRONHEIM: No, but to the extent that 212, 

16 which is the simple-assault instruction is referenced, 

17 we're going to ask for a lesser included on the 

18 violation-level charge. 

19 THE COURT: Okay. Mr. Delker, your position on 

20 that, or Mr. Brown? 

21 MR. DELKER: Yes. Can we just discuss that for a 

22 second? 

23 THE COURT: Sure. Yup. 

24 [Pause in proceedings - counsel conferring] . 
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1 MR. DELKER: I think that the request for a lesser 

2 included is inappropriate. This isn't a situation where, 

3 you know, two guys are in a bar and say, hey, let's go 

4 take it outside, and get into a fist fight. That's mutual 

5 combat. That's the idea there. Amanda Bortner didn't ask 

6 to get choked by the defendant that night. And so I think 

7 that it would be inappropriate to have a mutual combat 

8 instructions, given the state of the evidence. 

9 THE COURT: Okay. 

10 MR. CRONHEIM: Our view is the State is free to 

11 argue it. I think that there is a fact question that's 

12 been legitimately raised by the proof in the case where 

13 she said, essentially, she started it. The other thing 

14 that I would mention is I think that the instruction, the 

15 model instruction, may use the phrase "mutual combat." 

16 I'm not sure that that word is actually in the statute. 

17 This is from memory. But it's 631:2-a II, and it's: 

18 Simple assault is a misdemeanor, unless committed by 

19 entered into by mutual consent. So I think that it's a 

20 combat has another term. 

21 THE COURT: Consent, rather than combat. Okay. 

22 Then, Mr. Cronheim, why don't you address the two 

23 instructions, one at a time. 

24 MR. CRONHEIM: I think they're pretty 
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1 straight-forward. They've been given before. It's 

2 nothing particularly new. And I think the Court 

3 understands the testimony of police officers are probably 

4 one of your form instructions, anyway. And I think that 

5 the lack-of-evidence instruction is a fair statement of 

6 the law, and one that's been given by many courts before. 

7 THE COURT: Who's given the lack-of-evidence 

8 instruction before? 

9 MR. CRONHEIM: To my memory Judge Gray. I guess I 

10 want to be careful. It is one that I have used before, 

11 and has been given on a number of occasions. I believe 

12 Judge Coffey is going to give it. I guess I want to be 

13 circumspect so I don't overstate. 

14 THE COURT: Okay. 

15 MR. CRONHEIM: I can just tell you that it's been 

16 given in a number of cases that I've done. 

17 THE COURT: Okay. Mr. Delker? 

18 MR. DELKER: I think with respect to the 

19 lack-of-evidence instruction, the model standard 

20 instructions with respect to burden of proof, I think the 

21 definition is beyond a reasonable doubt. I think it 

22 covers these issues. There's no -- as far as defense 

23 hasn't cited any published cases, any case law that 

24 supports the instruction. So I think the State's position 
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1 on that is it's not appropriate. 

2 Testimony of a police officer. I, frankly, don't 

3 remember what the standard sort of instructions are in 

4 this. I know that there are in the context of the 

5 credibility of witnesses the Court goes through a number 

6 of factors that witnesses -- I mean, that the jury can 

7 consider, in evaluating witnesses' testimony. And that 

8 applies to all witnesses. And so I think if the Court 

9 just makes it clear in the context of those instructions 

10 that it applies to all the witnesses in the case, that 

11 that's appropriate without singling police officers, in 

12 particular. We covered these issues with the jury in voir -

13 dire. None of the jurors had problems with these -- that 

14 particular issue, and so I don't think it's appropriate to 

15 single out police officers in the context of final 

16 instructions. 

17 THE COURT: Okay. All right, I'll take this under 

18 advisement. Do you want to give me 'til like 11 o'clock, 

19 and I'll give you what my final version is, and we can go 

20 through it and make changes. Okay. 

21 MR. DELKER: Thank you, judge. 

22 MR. CRONHEIM: Thank you. 

23 THE COURT: Okay. 

24 [Court recessed at 10:30:31 A.M.] . 
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1 [Court resumed at 11:05:17 A.M.l. 

2 THE COURT: Okay. Why don't we go on the record. 

3 What I just wanted to do is tell you some of the things I 

4 decided, give you these -- give you a chance to read them 

5 over, and then we can go back on the record. 

6 First of all, I've left in a section on the 

7 defendant not testifying, and I can take that out, 

8 depending on what you do with your case. 

9 On the causation issue, I've left it the way I 

10 originally read it, but I'm going to do some research and 

11 I haven't made a final decision on that particular issue. 

12 I want to read some cases and then we can talk about that 

13 one issue on Monday. 

14 MR. CRONHEIM: I'm sorry, what is that ---

E 
8 

15 THE COURT: The causation regarding whether the 

J 
f 16 defense is entitled to an instruction that the jury has to 

m 
~ 17 
~ 

find, beyond a reasonable doubt, that he caused her death 
g 
~ 18 a by blows to the head and stomach, or whether I instruct 
< 
~ z w 
~ 

19 ® them indicating that they need to find blows to the head 
< 
~ 

20 ~ 

~ or stomach, but if they find one, they have to find it was 
a z 
0 m 

21 ~ w w 
a direct and substantial cause of the death; because I do 

~ 

22 think it's important to make sure that I rule out them 

23 finding that he caused the death simply by not bringing 

24 her to the hospital as his only act. If they find Jeffe 
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1 Marshall did everything, and that -- and they find him 

2 guilty of second-degree murder for not going to the 

3 hospital, I want to make sure we rule that out. But I'm 

4 not -- I haven't decided what I'm going to do, so I'm 

5 going to read some cases, and we can reserve that one 

6 issue for Monday. 

7 MR. CRONHEIM: And in keeping with that issue, 

8 we'll just raise the issue of unanimous verdict, depending 

9 on ---

10 THE COURT: Yeah, okay. 

11 MR. CRONHEIM: How you rule on it. 

12 MR. DELKER: Actually, while we're on the issue of 

13 causation, I know you had said earlier that you were 

14 adding the word direct and substantial. 

15 THE COURT: Yes. 

16 MR. DELKER: When I took a look at State v. Soucy, 

17 and they only talk in this case about substantial cause in 

18 there. 

19 THE COURT: Look at State v. William Seymour, too. 

20 MR. DELKER: Seymour? 

21 THE COURT: Yeah. 

22 MR. DELKER: But Soucy, which I have, is an 

23 intervening-cause case. 

24 THE COURT: Right. 
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1 MR. DELKER: Different from our circumstance here. 

2 THE COURT: Well, take a look at Seymour, and we 

3 can -- we can -- I'll leave the whole issue open. Okay. 

4 Mutual combat I was going to give until I started reading 

5 the instruction. And it says that if you find the parties 

6 agree to have a fight. So I'm not going to include mutual 

7 combat. I don't know if it's a ---

8 MR. SISTI: I mean, agreement could be inferred to 

9 action, so I -- and the testimony, as I heard it, was that 

10 she started it. And I believe there was other testimony 

11 as to how she could manipulate or push his buttons or 

12 something. Again, I think that would be an unfair 

13 interpretation of the evidence to leave that out. 

14 THE COURT: Okay. 

15 MR. SISTI: I know it's not - - I know it's not the 

16 centerpiece of the prosecution, but I think we would be 

17 wrong if we didn't ask for that instruction. 

18 THE COURT: Sure. Yeah. And I think there's a 

19 difference between reacting to someone throwing a mug at 

20 them and agreeing to have a fight. So that's why I'm 

~ 21 I'm not going - --

22 MR. CRONHEIM: And, for the record, I can 

23 understand that that's a judgment any individual might 

24 make, but I think it is also a fair interpretation of the 
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1 evidence, most particularly based on what she said, that 

2 she started it, and he responded. And so the law does not 

3 require a conversation. 

4 THE COURT: No, I agree with that. 

5 MR. CRONHEIM: And if her testimony is accepted 

6 that she started it, I think that it is fair to believe 

7 that if you throw a mug at someone, the person might 

8 respond in a physical way. That is the stuff of agreeing 

9 to have an altercation. 

10 THE COURT: Mr. Delker? 

11 MR. DELKER: I think what the defense is trying to 

12 do here is get a self-defense instruction without having 

13 given notice and all of the requirements of self-defense. 

14 They've been aware of this for a long time. I mean, this 

15 is really a back-door way to get -- to say that the 

16 defendant was responding to Amanda starting the fight, it 

17 was self-defense. 

18 THE COURT: Okay. 

19 MR. SISTI: Will, we're not trying -- we're not 

20 trying to do anything, all right. That isn't above board 

21 here, first of all. I mean, we'll tell her what we're 

22 trying to do. What we're trying to do is to allow the 

23 jury to determine whether or not it was a mutual consent 

24 from the facts that have been presented to them, and 
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1 whether or not they can reasonably come to that, and 

2 whether or not we're entitled to that instruction, because 

3 we believe we've put in at least a minimal amount of 

4 evidence to sustain that under State v. Aubert. 

5 THE COURT: Okay. 

6 MR. SISTI: We think we're entitled to the 

7 instruction. 

8 THE COURT: Based on the record, I'm making a 

9 finding that there is not evidence of an agreement 

10 sufficient to entitle you to a mutual-combat instruction. 

11 And as I heard you describe the encounter, it did sound 

12 more to me like a self-defense situation, if that were 

13 going to come up. But aside from that, I don't believe 

14 that the defense is trying to back-door anything. That's 

15 my ruling on the mutual combat. Causation we talked 

16 about. 

17 You know, the next issue that I sort of as I'm 

18 drafting these, knowing that my responsibility is to 

19 explain the law correctly to the jury, I know the State 

20 requested 1.16, Confession by the Defendant. And you can 

21 see my instructions, and you have it. The voluntariness 

22 one I left in there, but I changed it from confession to 

23 statement. 

24 MR. CRONHEIM: Right. 
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1 THE COURT: Because I don't -- you know, it's not, 

2 in the true sense of the word, confession. So I thought 

3 confession by the defendant was not a necessary 

4 instruction, because, really, the State is offering it as 

5 a bunch of lies, most of it. Maybe there are one or two 

6 things that you want the jury to believe about it, so I 

7 don't think the corroboration instruction really applies 

8 in this case. But I'll let you look at my whole 

9 instruction, and then you can tell me what you think after 

10 that. 

11 MR. CRONHEIM: You're talking about 1.16. 

12 THE COURT: One sixteen. One point one six, yeah. 

13 The next issue is the jury instruction requested by the 

14 defense on testimony of a police officer. I'm not going 

15 to give this as the way it's written here, because I think 

16 it highlights the police officer over any other witness. 

17 But I do say in my general instructions on credibility 

18 that they must consider the testimony of all witnesses the 

19 same, including police officer, lay witnesses, and expert 

20 witnesses. And that they should apply the same test to 

21 credibility for all those witnesses. So you can look at 

22 what I did. 

23 On the lack-of-evidence instruction, I believe that 

24 the model instruction on reasonable doubt is appropriate. 
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1 This seems to sort of address reasonable doubt. However, 

2 I am going to add the sentence: The defendant may also 

3 rely on evidence brought out in cross-examination, but I 

4 say it a bit differently. I think I say in deciding which 

5 witnesses to believe and how much to believe, you need to 

6 consider both the direct and cross-examination, regardless 

7 of who called the witness. It may be that a witness 

8 called by one side may have something helpful to offer for 

9 the other side, which I think is a more neutral way of 

10 saying that last sentence. 

11 MR. CRONHEIM: Okay. But I think it is also a fair 

12 statement of the law that the lack of evidence can create 

13 a reasonable doubt. 

14 THE COURT: Right. And I think it's just another 

15 way of saying the model instruction. So you can certainly 

16 argue it this way, but I think that my instruction on 

17 reasonable doubt is appropriate. Okay. So those are the 

18 specific issues. Why don't I give you copies of these. 

19 And other than causation, which we'll take up on Monday, 

20 we can go back on the record and address any additional 

21 concerns that you have that we haven't already talked 

22 about. 

23 [Court recessed at 11:13:03 A.M.]. 

24 [Court reconvened at 11:49:17 A.M.] 
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1 THE COURT: Okay. Ready? Why don't we start with 

2 the State, and we can go -- tell me of any page number 

3 that you have a concern, and then we'll go to the defense. 

4 I actually made a couple of corrections, myself, too. 

5 MR. DELKER: I'm curious. On page five, what 

6 example you give for the ---

7 THE COURT: Oh. The example I gave is if you 

8 needed to find -- if the jury had to determine whether or 

9 not somebody actually took a plane to California and they 

10 had one witness in Boston that said they saw him get on 

11 the plane, and one witness in L.A. said they saw him get 

12 off the plane, that would be direct evidence, because they' 

13 saw him get on. If two people were in the boarding area, 

14 one saw him get on, one said he didn't get on, that would 

15 be direct evidence, they'd have to decide who's telling 

16 the truth. If nobody was in either boarding area, but 

17 somebody saw him at the gas station in Boston on Friday at 

18 ten in the morning, and then someone else saw him at a gas 

19 station in L.A. on Friday at ten at night, then the only 

20 logical conclusion you could draw from that is that he 

21 took a plane there. But then as more days go by it 

22 becomes more rational to conclude that he might have 

23 driven there. So then you have to look at other things 

24 like did he rent a car, did someone see him on the road, 
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1 you know. 

2 MR. DELKER: Okay. 

3 THE COURT: Anything else? 

4 MR. DELKER: Not on that one. I think on the 

5 defendant's statement ---

6 THE COURT: Yup. 

7 MR. DELKER: just in terms of the placement of 

8 it. I don't know that it made sense to put it after all 

9 of the crimes. 

10 THE COURT: Okay. 

11 MR. DELKER: We were thinking maybe putting it up 

12 further when you were talking about the different types of 

13 evidence. I mean, one proposal, I'm not wedded to this, 

14 but our page eight, after the expert, after you talk about 

15 expert 

16 THE COURT: Okay. 

17 MR. DELKER: -- on how to consider expert 

18 testimony, then maybe how to consider the defendant's 

19 statement. 

20 THE COURT: Sure. That makes more sense. Do you 

21 agree, Mr. Cronheim? 

22 MR. CRONHEIM: Sounds right. I'm just trying to 

23 look at it. So you're talking about the section that is 

24 on ---
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1 THE COURT: Page 15, where it says 

2 MR. CRONHEIM: -- page 15, leading up to page 8. 

3 THE COURT: And move it to page 8 just before 

4 "Under our constitutions ... ". That makes sense. 

5 MR. CRONHEIM: Sure. Above it. 

6 THE COURT: Right, above. Isn't that right? 

7 MR. DELKER: Just above. 

8 THE COURT: Just before, yeah. 

9 MR. DELKER: Or just before. 

10 THE COURT: Yeah. Okay. 

11 MR. DELKER: And I guess along that line, I 

12 didn't -- we didn't have the Court's instruction on the 

13 false exculpatory 

14 THE COURT: Oh, shoot, that was the one thing that 

15 I didn't add or look at, read the case on. Okay. I knew 

16 there .was something else missing. Sorry about that. 

17 Okay. Yeah, I'm going to give it in the way that we 

18 changed it, so that we're not saying "made up." And I'm 

19 also going to add, if you find. The issue I have not 

20 decided yet is to whether I will apply it to all 

21 witnesses. So let me read the case in full and I'll let 

22 you know. 

23 MR. DELKER: Page 12. I know this isn't a model 

24 instruction, but the depraved heart murder. That doesn't 
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1 mean anything for me. It doesn't conjure up any images or 

2 help me in any way, I don't think. I think it's just 

3 ancient. 

4 THE COURT: Okay, so you would want that sentence 

5 out? 

6 MR. DELKER: Yeah. 

7 MR. CRONHEIM: Sounds good to us. 

8 MR. SISTI: It's appropriate to include. 

9 MR. CRONHEIM: I don't know what it means, though. 

10 THE COURT: Yeah. I mean, I think I remember that 

11 

12 MR. SISTI: It should be included. 

13 MR. DELKER: How does it help the jury? 

14 MR. CRONHEIM: Well, I mean it shows the severity 

15 of what is needed to be found. 

16 MR. DELKER: Huh? 

17 MR. CRONHEIM: I think it's a statement that 

18 characterizes the severity of the increased element. 

19 THE COURT: Okay. 

20 MR. CRONHEIM: I think that ---

21 THE COURT: I'm going to leave it in, since it's 

22 probably the model instruction. And we'll see what 

23 happens if the jury asks a question about it, which, when 

24 I was at the AG's office, they always did. So, we'll see 



32 

1 what we do from there. Okay. 

2 MR. DELKER: I just I had -- I didn't know if 

3 you wanted to address this at this point. I had a thought 

4 on the causation issue, the hospital taking -- how to 

5 address the issue about 

6 THE COURT: Yeah. 

7 MR. DELKER: -- the defendant taking -- not taking 

8 Kassidy to the hospital. 

9 THE COURT: Yup. 

10 MR. DELKER: I think a proposal we would have would 

11 be to say something along the lines of: In order for you 

12 to find the defendant guilty of second-degree murder --

13 and I suppose this applies to the manslaughter as well --

14 you must find that the defendant caused injury to Kassidy 

15 that was a direct and substantial cause of her death. I 

16 think what that is, it makes it clear that it's not simply 

17 the fact that he didn't take her to the hospital, but, at 

18 the same time, the State's not required to prove the 

19 mechanism and the means of her death. And so I think, you 

20 know, it's appropriate to give the jury that type of 

21 instruction. 

22 THE COURT: Okay. And I understand that you ---

23 MR. CRONHEIM: Vehemently disagree. 

24 THE COURT: Right. 
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1 MR. CRONHEIM: We have planned our whole defense 

2 based on the charge as issued by the grand jury, the 

3 charge read to this jury, and we cannot go back to 

4 cross-examining witnesses at the end of the State's case 

5 based on another theory of the case. I think there was 

6 clarity as to what the State is alleging in this case, 

7 that Chad Evans killed Kassidy Bortner by a blow to the 

8 head and a blow to the abdomen. We want the State kept to 

9 its word, to its proof, and any modification which permits 

10 the jury to speculate ---

11 THE COURT: Sorry. 

12 MR. CRONHEIM: -- would deprive Mr. Evans of 

13 critical constitutional rights of due process under Part 

14 1, Article 15, the 14th amendment of the Constitution of 

15 the United States, statutory right under RSA 601 to a 

16 grand-jury presentment, cite State v. Erickson, 129 NH. 

17 And this is just too serious a matter to leave to 

18 speculation. I mean, there is clarity as to what the 

® 19 State h~s been charging, and we have been focusing on 

20 that. We have all been focusing on that. 

21 THE COURT: Okay. Well, we'll have further 

22 argument on Monday, but I'll consider this language when I 

23 read the cases. But I won't make a decision until I have 

24 argument on Monday. Okay. 
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1 MR. CRONHEIM: And just again, we defended based on 

2 those particular allegations. We've tailored our 

3 cross-examinations to that, we've cross-examined the 

4 medical examiner based on that. There's been specific 

5 questioning about where and when these two items listed in 

6 the second-degree murder indictment occurred, when they 

7 occurred. And now to change the rules is a substantial 

8 prejudice. 

9 THE COURT: So you're claiming that it would be an 

10 improper amendment of the indictment? 

11 MR. CRONHEIM: Absolutely. 

12 THE COURT: Okay. 

13 MR. CRONHEIM: It impacts on his right to confront 

14 and cross-examine. It impacts his right to present 

15 favorable evidence, because we would rely on 

16 cross-examination to present that evidence. It's a 

17 different case. 

18 THE COURT: Okay. All right. We'll take that up 

® 
19 on Monday. Anything else? 

20 MR. DELKER: No, we don't have anything else. 

21 THE COURT: Okay. I'll start with the defense. 

22 MR. CRONHEIM: By the way, judge, so that you know, 

23 we would have a motion to dismiss at the end of State's 

24 case. 
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1 THE COURT: Oh, we might as ---

2 MR. CRONHEIM: We can do that whenever you want. 

3 THE COURT: Yeah. Okay. 

4 MR. CRONHEIM: But just to write it down so we 

5 don't forget. On page two, the middle paragraph, you talk 

6 about the defendant having the right not to testify. 

7 THE COURT: Yeah. 

8 MR. CRONHEIM: We just thought that that may make 

9 more sense to throw in a second full paragraph on page 

10 three, just in terms of an ordering -- ordering read it 

11 through ---

12 THE COURT: Throw it in the second full paragraph 

13 on page three? 

14 MR. CRONHEIM: After -- after the -- make it the 

15 second full paragraph. 

16 THE COURT: Oh, oh, oh, I see. I'm sorry. 

17 MR. CRONHEIM: So that when you're talking about 

18 evidence ---

19 THE COURT: Now, let me tell you what is evidence, 

20 because that's what I say. 

21 MR. CRONHEIM: Yeah. 

22 THE COURT: Well, the reason I have it there is 

23 because I talk about what's not evidence. 

24 MR. CRONHEIM: Right. 
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1 THE COURT: The indictment, his failure to testify, 

2 the punishment, the facts and the law. I think I'm just 

3 

4 MR. CRONHEIM: Okay. 

5 THE COURT: I'll screw it all up if I move that. 

6 MR. CRONHEIM: Okay. We certainly don't want that, 

7 judge. 

8 THE COURT: All right. 

9 MR. CRONHEIM: Okay. Page five. We have a general 

10 concern about the modifications for the standard 

11 instruction on circumstantial evidence. Those concerns 

12 include focusing, we believe, inappropriately. By that, 1-

13 mean emphasizing that you don't consider each item of 

14 circumstantial evidence in isolation. And that's a 

15 general rule, that you consider all evidence together. So 

16 I think that it is 

17 THE COURT: I think actually that sentence is in 

18 the model instruction. 

® 
19 MR. CRONHEIM: I'm going to combine it - --

« 
::;; 

20 THE COURT: Okay. Okay. a: 
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21 MR. CRONHEIM: with what ends being the I a: up - -w en 
:"i 

22 guess it's the second full paragraph on page five. It's 

23 sort of the bottom half. The rule requiring you to 

24 exclude all other rational conclusions applies only to 
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1 circumstantial evidence, not direct evidence. I 

2 understand what you mean, and I don't think that's a 

3 correct statement of the law. If direct evidence excludes 

4 guilt 

5 THE COURT: Let me tell you what I mean by that. 

6 And I think this actually does come from a case. What I 

7 mean by that is if you have two witnesses who see 

8 something and one says "X" happened and one says "Y" 

9 happened, and "Y's" consistent with innocence, you do not 

10 have to conclude -- you do not have to reach a verdict of 

11 not guilty, because they both gave direct evidence and you 

12 have to decide which one you want to believe. 

13 MR. CRONHEIM: But if A and B both gave direct 

14 evidence, and both could rationally have given that 

15 evidence in the context of the case, then that is the 

16 definition of a reasonable doubt. 

17 THE COURT: No, let me give you a better example. 

18 Let's say two people are out in the parking lot where the 

19 defendant stabs the victim. And witness "A" says I was 

20 there, I saw him, he had a knife. He stabbed him in the 

21 chest. Witness "B" says I was there. He did not stab 

22 him. He had no knife. They were just fighting. You 

23 would not have to reach a verdict of not guilty simply 

24 because there was a witness there who provided direct 
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1 evidence which was consistent with innocence, you know, 

2 mutual combat, because they both gave direct evidence. 

3 You would have to decide: If I believe witness II All that 

4 he had a knife, I can conclude that the defendant's 

5 guilty_ I am not required by law to follow the rational 

6 conclusion consistent with innocence. 

7 MR. SISTI: We understand that. That goes more to 

8 credibility or believability. 

9 THE COURT: Right. 

10 MR. SISTI: That would hold the same in a 

11 circumstantial case. If you had circumstantial evidence 

12 that an individual was in Los Angles two hours after being-

13 in Boston, but the person that reported it was not 

14 reliable 

15 THE COURT: Right. 

16 MR. SISTI: -- then, of course, that would be 

17 unreasonable. 

18 THE COURT: Right. 

19 MR. SISTI: Just as you're stating with regard to 

20 direct. 

21 THE COURT: Right. 

22 MR. SISTI: The question is if the direct evidence 

23 that is reported that the man did not have a knife, it's 

24 just as reasonable and rational as the person that said he 
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1 did have a knife. And that's the definition of a 

2 reasonable doubt. 

3 THE COURT: Sure. Sure. 

4 MR. SISTI: I'm sorry, judge. 

5 THE COURT: Yeah, no, that's the definition of 

6 reasonable doubt, but it's not -- it's not ---

7 MR. SISTI: It's direct evidence given by both ---

8 THE COURT: Right. 

9 MR. SISTI: -- and they would have to be directed, 

10 at that point, to come in with a not-guilty finding if 

11 they were both reasonable and rational conclusions. 

12 THE COURT: No. No. I mean, they would have to 

13 decide did witness "A" have the ability to see what was 

14 going on. They would have to decide which of those two 

15 witnesses they were going to believe. They wouldn't 

16 automatically be required to return a verdict of not 

17 guilty. 

18 MR. SISTI: They wouldn't automatically have to be 

19 able to decide. That the -- I guess that's the flaw and 

20 the reasoning. If, at the end of analyzing both 

21 individuals' recollections and testimony they could not 

22 conclude that one was irrational, or one was lying, or one 

23 was unable to see, that both could have equally have seen 

24 the same event, and we cannot decide, then that is a 
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1 rational conclusion ---

2 THE COURT: You need to read State v. McHugh. So 

3 

4 MR. SISTI: Well, I have read State v. McHugh. But 

5 all I'm stating is that ---

6 THE COURT: Okay. 

7 MR. SISTI: -- to boldly state that the rule 

8 requiring you to exclude all other rational conclusions 

9 applies only to circumstantial evidence, not direct 

10 evidence, I think is painting that whole concept with a 

11 very broad brush. If -- if all we had was direct evidence 

12 in a case, and you could conclude that the person was not 

13 guilty or guilty through all of the evidence, all of 

14 direct evidence, then the person is not guilty. 

15 THE COURT: Right. But that has to deal with the 

16 State's burden of proof and whether or not the jury 

17 believes the particular witnesses. And I think State v. 

18 McHugh says -- it says if you have a case based on direct 

19 evidence, the defense is not entitled to a 

20 circumstantial-evidence instruction. 

21 MR. SISTI: We understand that. But that's 

22 completely different than what this says. We understand 

23 that. 

24 THE COURT: Okay, I just ---
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1 MR. SISTI: But we're not -- I'm sorry, judge. 

2 THE COURT: No, go ahead. 

3 MR. SISTI: We're not stating that the State -- or 

4 that the case is entirely consisted -- has consisted only 

5 of direct evidence. 

6 THE COURT: Right. 

7 MR. SISTI: So, again, let's take McHugh and put it 

8 over there. And we would not be asking for a 

9 circumstantial-evidence instruction if we didn't have 

10 circumstantial evidence 

11 THE COURT: Right. 

12 MR. SISTI: In the case. So let's get back to the 

13 paragraph that we're having problems with. The rule 

14 requiring you to exclude all other rational conclusions 

15 applies only to circumstantial evidence, not direct 

16 evidence means that if this jury concludes that, upon the 

17 direct evidence, that they can conclude just as easily 

18 that the individual is guilty or not guilty, then you're 

19 saying that it doesn't apply. I don't understand what 

20 that means. I mean, if, through direct evidence, you can 

21 conclude, to a reasonable degree, rationally, an 

22 individual is not guilty ---

23 THE COURT: Right. I see what you're saying, 

24 because you don't want the jury to be confused about, 



E 
& 
1 

t 

o 
< 
~ z w 
~ 

42 

1 well, if we have a reasonable doubt, we have a reasonable 

2 doubt. What I don't want them to do is say there are two 

3 eyewitnesses; one saw the events that indicated the 

4 defendant's guilt; one saw the events and didn't. I don't 

5 want them to think that, because of this circumstantial 

6 evidence instruction, they would be required to pick a 

7 witness that was consistent with innocence, when both 

8 witnesses provided direct. 

9 MR. CRONHEIM: And they couldn't, based on your 

10 instruction, because eyewitnesses are not circumstantial. 

11 THE COURT: Right. 

12 MR. CRONHEIM: Eyewitnesses are direct. 

13 THE COURT: Right. 

14 MR. CRONHEIM: And you have given the statement 

15 THE COURT: And the circumstantial-evidence 

16 instruction does not apply to direct witnesses. 

17 MR. CRONHEIM: I don't disagree with you saying 

18 that circumstantial evidence is treated in a way different 

19 at times from direct evidence. We just believe that your 

20 credibility-of-witness instruction, along with your 

21 burden-of-proof instruction deals with that issue. And 

22 when you put in these sentences, it is not a correct 

23 statement of the law. I don't really think we're in 

24 disagreement as to what the law is. But we think that 
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1 this is a mischaracterization of the law, and that 

2 relying, as you generally would on credibility and 

3 proof-beyond-a-reasonable-doubt instruction, you 

4 accomplish that which you want to do. 

5 THE COURT: Can I hear from the State? 

6 MR. DELKER: I agree with the Court's 

7 interpretation of the law. I think that the concern is 

8 exactly what the Court articulated, which is that if the 

9 jury has two witnesses who see the same thing and come to 

10 different conclusions, we obviously don't want them to 

11 simply pick the one that's consistent with innocence. So 

12 I think that this is an accurate statement. 

13 THE COURT: Okay. Well, I'll give it some thought 

14 and I'll let you know on Monday. I'll look at McHugh, 

15 again, because I think that's where that language comes 

16 from. And I think it is also -- it might not be in the 

17 model instruction, but I know it's in all of the judges' 

18 personal instructions, but I'll take a look at McHugh. 

19 Okay. Next? 

20 MR. CRONHEIM: There is no instruction about police 

21 credibility as it currently stands. 

22 THE COURT: Yeah, it's on page six. 

23 MR. CRONHEIM: Is it the part where you ---

24 THE COURT: Yeah, you should consider these factors 
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1 in deciding the credibility of all the witnesses, whether 

2 or not they happen to be ordinary citizens, police 

3 officers, or expert witnesses. 

4 MR. CRONHEIM: Okay. We're going to, as we think 

5 it's important, request that in some fashion, and this is 

6 just one sentence, include a statement that credibility of 

7 

8 THE COURT: Okay, that's fine, I'll do that. It 

9 makes sense. Did you see this four? 

10 MR. CRONHEIM: Yeah. I guess, and, again, I 

11 think -- I think I made this before, but I don't think it 

12 makes sense to single out the police officers again. I 

13 don't think that's -- in this instruction, the way it's 

14 written is neutral. It says apply the instructions -- I 

15 mean, apply the test the same way. I think it's 

16 inappropriate to single out the police officers. I think 

17 we've covered this issue. 

18 THE COURT: Okay. I think this is a much more fair 

19 way of saying it, and I think there is some risk that a 

20 badge carries more believability than other witnesses. So 

21 I'll give this one-sentence instruction. 

22 MR. CRONHEIM: Thank you. We've, I think, covered, 

23 unless you want me to further put on the record the issue 

24 about including the allegations of the indictment. 
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1 THE COURT: No, I'll let you argue some more Monday 

2 after I ---

3 MR. CRONHEIM: I'm hoping I won't have to. 

4 THE COURT: Well, we'll see. You might not. You 

5 might. 

6 MR. CRONHEIM: Great. 

7 THE COURT: Okay. 

8 MR. CRONHEIM: I do think when you come up with 

9 your draft language -- one of the concerns, that I just 

10 want to put on the record, so you understand some of the 

11 concerns we have, it is our view that the acts alleged in 

12 the indictment on the second-degree murder, which are the 

13 blows to the head and abdomen, are the acts which must 

14 demonstrate the depravity to make it a second-degree 

15 murder. And so we -- as a general matter [inaudible -

16 paper shuffling] is the acts alleged which must make it 

17 second-degree murder, as opposed to unindicted, not 

18 mentioned, unincluded acts which can then make the charged 

19 acts the second-degree level. I'm not sure if I said that 

20 correctly. 

21 THE COURT: I know what you mean. Yeah. 

22 MR. DELKER: We disagree. I don't think you need 

23 to allege each and every fact that lead to -- that the 

24 State's going to rely on in proving its case. I think the 
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1 case is really clear on there. And so the defense knows 

2 what the crime is here: It's clear that the issue is that 

3 the defendant caused injury to Kassidy on somewhere 

4 between the night of November 8th, and the morning of 

5 November 9th, that led to her death. And that's what 

6 defense is -- needs in order to repair it's case, the fact 

7 that the defendant may have slammed Kassidy into a wall, 

8 as opposed to punching her in the head, is not the type of 

9 material variance from indictment that would alter or 

10 prejudice the defendant's case. With respect to the -- to 

11 the extreme-indifference aspect of the case, I think, 

12 again, the State isn't required to allege all of the facts-

13 that it's going to rely on to prove extreme indifference 

14 to the value of human life. And it certainly would be 

15 appropriate for the jury to consider the fact that the 

16 defendant knew Kassidy's condition was deteriorating and 

17 did not to correctly protect her, or to assist her, in 

18 concluding that he was acting with extreme indifference. 

19 THE COURT: Okay. 

20 MR. CRONHEIM: I want to respond to that, because I 

21 can see where the State's going in closing. I think 

22 that's precisely the danger that we have. There is a 

23 difference between manslaughter and second-degree murder. 

24 The State is basically saying that they can enhance this 



Si1 

'" z 
w 
"-

® 

47 

1 charge from manslaughter to second-degree murder without 

2 stating the underlying facts on which they will rely for 

3 that additional element. It is our view that they can't 

4 rely on uncharged conduct, because, otherwise, that 

5 element is charged without any factual premise. And the 

6 State is held to the factual premise listed in the 

7 indictment, or else there is the risk that the defendant 

8 could be convicted on a charge not found by the grand 

9 jury. 

10 THE COURT: Okay. That'll -- that'll sort of be 

11 dealt with in my causation instruction. 

12 MR. CRONHEIM: We understand. 

13 THE COURT: So I'll consider those arguments. 

14 Okay. 

15 MR. CRONHEIM: The next issue, and I don't know how 

16 the Court wants to handle it, and, of course, a lot of 

what we're saying about the second-degree charge applies 

18 to the manslaughter. 

19 THE COURT: Sure. Yup. 

20 MR. CRONHEIM: The next issue is page 13. I'm just 

21 not sure how the Court wants to handle this. There are 

22 two first-degree assault charges 

23 THE COURT: Right. 

24 MR. CRONHEIM: -- one for fracturing the leg ---
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1 THE COURT: Yup. 

2 MR. CRONHEIM: basically one for fracturing an 

3 arm, as you've put in the middle of ---

4 THE COURT: Yup. 

5 MR. CRONHEIM: page 13. I think it's important, 

6 since there are two different charges, to say in some way 

7 there are two charges. One, the State needs to prove that 

8 the defendant caused serious bodily injury to Kassidy by 

9 fracturing her leg. The second is causing serious bodily 

10 injury to Kassidy by fracturing an arm. I mean, I 

11 understand what you're trying to do. But they're 

12 eventually gonna -- I don't know how you're going to do 

13 it, but they're eventually gonna have to answer to each 

14 charge. 

15 THE COURT: Right. They're going to have copies of 

16 the charges in there, anyway. 

17 MR. CRONHEIM: So I think that it is important to 

18 state: Caused serious bodily injury by fracturing an arm, 

® 
19 by fracturing a leg. 

20 THE COURT: Yeah, I think I can put them in 

21 paragraph two. 

22 MR. CRONHEIM: Yeah. And we would also ask to 

23 incorporate similar language on jurisdiction. 

24 THE COURT: For the first-degree assault? 
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1 MR. CRONHEIM: For the assaults. 

2 THE COURT: Oh, all assaults? 

3 MR. CRONHEIM: Yeah, for all. I mean, I don't know 

4 that the simple assault, because it's so clear 

5 [inaudible - voice trailing off, background conversation] 

6 THE COURT: Yeah. 

7 MR. DELKER: I need to look at the ---

8 THE COURT: Yeah. I think what he's saying on page 

9 13 is that the jury's going to have the indictments in 

10 front of them. 

11 MR. DELKER: Sure. 

12 THE COURT: And I think in paragraph two, after I 

13 define serious bodily injury, I can say for the purposes 

14 of one indictment the State must prove defendant caused 

15 serious bodily by fracturing her arm. For the purposes of 

16 the second indictment, the State must prove ---

17 MR. DELKER: That was fine. I had no problem with 

18 that. 

19 THE COURT: Now, the second issue is he wants to 

20 add my language on jurisdiction that I put in the murder 

21 charges to the assault charges. 

22 MR. CRONHEIM: Right. And that's where I've got 

23 lost. Where is the instruction? 

24 THE COURT: The language on -- well, look at page 
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1 13. That's the manslaughter, but that's what I used. And 

2 it starts with: "And that his actions in bringing about 

3 the death occurred in New Hampshire. You need not find 

4 the death occurred in New Hampshire, but you must find the 

5 defendant's actions in bringing about the death occurred 

6 in New Hampshire." So, you want me to say that the --

7 that the assaults occurred in New Hampshire. 

8 MR. DELKER: Correct. 

9 THE COURT: They need to find the assaults - - -

10 MR. DELKER: Yes. 

11 MR. CRONHEIM: Maybe make the jurisdiction thing 

12 just a separate number? 

13 THE COURT: Yeah, I could do that. 

14 MR. CRONHEIM: So, I'm looking at 10, which is, I 

15 think, where you started. One, caused the death; two, it 

16 was caused by conduct in New Hampshire; and, three, that 

17 he acted recklessly. 

18 THE COURT: Yes. The only thing with -- I tried to 

19 
® 

think this through a little bit when I was corning up with 

.. 
::; 20 a: 
0 

it, but maybe I'll give you some time to think about it. 
u. 
0 

il 
"' 21 a: 
w 

The statue says that -- that -- the statute says something 
en 
:5 

22 about -- 626 somewhere, if the acts or the results of the 

23 actions occur. 

24 MR. CRONHEIM: Right. Right. 
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1 THE COURT: And because death is final, it only 

2 occurs in once place. But the results of injuries 

3 continue to occur wherever the child is. But maybe I'm 

4 analyzing it too much. 

5 MR. CRONHEIM: I mean, let's just take a 

6 hypothetical that he caused a fracture in Vermont. 

7 THE COURT: Right. 

8 MR. CRONHEIM: I don't think that he can be charged 

9 with causing a fracture in New Hampshire. 

10 THE COURT: Even if she came to New Hampshire and 

11 

12 MR. CRONHEIM: Maybe for the endangering, because 

13 it's a continuing 

14 THE COURT: Yes. Yeah. Yeah. Okay. 

15 MR. DELKER: I think I agree with that. 

16 THE COURT: So I'll do that for all the assaults. 

17 MR. CRONHEIM: I'm just trying to think what 

18 evidence there is at all in the case that the fractures 

19 occurred anywhere outside of New Hampshire. 

20 THE COURT: Yeah, that there are fractures. 

21 MR. CRONHEIM: I mean, the homicide, I can 

22 understand that concern, but ---

23 MR. DELKER: You know, the truth, and I'm listening 

24 to the same case, I don't know when they are -- occurred. 
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1 MR. SISTI: I believe I asked, really, when, where, 

2 how, what State. I think I was that direct with my 

3 cross-examination. With regard to - - -

4 THE COURT: Of Amanda? 

5 MR. SISTI: No, the medical examiner. 

6 THE COURT: Oh. 

7 MR. DELKER: But Amanda said that - - I mean, there 

8 was testimony from Amanda that the grabbing of the arm and 

9 the leg occurred at the home in Rochester. 

10 MR. SISTI: Yeah, but, Will, I gutta 

11 MR. DELKER: A grabbing occurred. 

12 THE COURT: Yeah. 

13 MR. DELKER: We do not - --

14 THE COURT: I'm going to give the jurisdiction 

15 instruction as to all the assaults. 

16 MR. CRONHEIM: Last ---

17 THE COURT: Hold on. Let me just make a note of 

18 it. Okay. Okay. Okay, go ahead. 

19 MR. CRONHEIM: Page 15. The Court has chosen 

20 gentle language ---

21 THE COURT: Gentle. 

22 MR. CRONHEIM: Conversations between the police and 

23 the defendant. 

24 THE COURT: Oh, I think I used the word statement. 
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1 I took out the confession and used statement. 

2 MR. CRONHEIM: Right. 

3 THE COURT: That's the only thing I changed from 

4 the model instruction. 

5 MR. CRONHEIM: The last paragraph at the bottom. 

6 THE COURT: Of 15? 

7 MR. CRONHEIM: Of 15. 

8 THE COURT: Yup. 

9 MR. CRONHEIM: In stating whether the statement was 

10 free and voluntary, you may consider the conversations. 

11 THE COURT: Yeah, I think that's in the model 

12 instruction. Let me go get it. 

13 MR. CRONHEIM: We would -- our first choice, of 

14 course, would be interrogation. 

15 THE COURT: Oh, right. 

16 MR. CRONHEIM: And our second choice, anticipating 

17 the State's view and the Court's view ---

18 THE COURT: Show me where we are, again. 

® 
19 MR. SISTI: Page 15. 

'" ::;; 20 THE COURT: The last paragraph the bottom? 0: on 2 
0 z 
0 
!D 21 MR. SISTI: The last paragraph starting "In 0: 
w 
(J) 

:'i 

22 deciding .. " 

23 THE COURT: Okay. Right. Yup. How about the 

24 nature of the conversations, or - --



54 

1 MR. CRONHEIM: I was going to suggest the full 

2 content. 

3 THE COURT: Yeah, I think that's fair. So that I'm 

4 not the one characterizing 

5 MR. CRONHEIM: Correct. 

6 THE COURT: what the conversation was like? I 

7 said calling it a conversation, or interrogation. 

8 MR. CRONHEIM: What about the nature of the 

9 interview? You may consider the nature of the interview. 

10 THE COURT: Consider the nature of the interview 

11 and the full extent. I'll say both. Nature of the 

12 MR. CRONHEIM: How about the interrogation? 

13 THE COURT: The exchange. How about the nature of 

14 the exchange? 

15 MR. SISTI: Okay. That's fine. 

16 THE COURT: We are words nuts, aren't we? 

17 MR. SISTI: You're sitting there going ... 

18 THE COURT: You know the trouble with me is my 

19 context for an interrogation is Roland Lanya, so 

20 everything else is like [inaudible - laughter]. That's 

21 all right. I've said that to his face before. 

22 MR. SISTI: I've never had a problem with Roland. 

23 THE COURT: Me either. He's great. 

24 MR. SISTI: The full content. 
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1 MR. CRONHEIM: Full exchange. 

2 THE COURT: The nature of the exchange. 

3 MR. SISTI: Yup. 

4 THE COURT: Do you want me to say full exchange? 

5 MR. CRONHEIM: No. 

6 THE COURT: Okay. The nature of the exchange 

7 between the police and the defendant. 

8 MR. CRONHEIM: You can say full exchange. That's 

9 fine with us. 

10 THE COURT: Okay. 

11 MR. CRONHEIM: We want everything considered. 

12 THE COURT: Okay. Great. So, what I think I 

13 should do is make all these changes, and do you want to 

14 take the rest up on Monday, or do you want ... 

15 [End proceedings of 12/14/01 according to log notes] . 
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1 THE COURT: Good morning. The bailiff told me Mr. 

2 Sisti's in the courtroom somewhere - - courthouse, 

3 somewhere. Is it all right if we start without him, Mr. 

4 Cronheim? I just want to make sure we get done with all 

5 the things by ten. 

6 MR. CRONHEIM: Yes. 

7 THE COURT: Okay. 

8 MR. CRONHEIM: I'm not sure what the agenda is for 

9 this 

10 THE COURT: I'll tell you. First, what we're going 

11 to do is have final argument on the causation issues of 

12 the jury instruction, and then I'll tell you my ruling 

13 before I write it out so that you'll have an understanding 

14 of what the law will be. And then we'll take up the 

15 defendant's motion to dismiss any or all of the 

16 indictments. Okay? All right. Why don't I -- I think 

17 the issues we left off in chambers with on Friday was 

18 whether or not the jury needs to find that the defendant 

19 caused both injury to Kassidy's head and abdomen in order 

20 for them to return guilty verdicts with respect to either 

21 the second-degree murder charge or the manslaughter 

22 charge. And the defense is requesting an instruction that 

23 the jury be told they must find the defendant committed 

24 both acts before they can find him guilty. The State 
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1 disagrees and argues that the jury need find only that the 

2 defendant caused the death of Kassidy by multiple 

3 blunt-force trauma, in light of the fact that the medical 

4 expert testified that either the injuries to the abdomen 

5 or the injuries to the head would have caused death if 

6 inflicted without the other. So I have had a chance to 

7 quickly read the State's bench memorandum that was given 

8 this morning. 

9 We also had the second issue, which was whether or 

10 not the elements indicating the jury must find the 

11 defendant committed the charge under circumstances 

12 manifesting an extreme indifference, whether the facts 

13 underlying that element must be alleged in the indictment, 

14 or whether the State can rely on facts produced at trial 

15 to support that claim. So why don't I start. 

16 There are two issues with causation, and that's 

17 what we have left. And the jury instructions. Just to 

18 let you know, I did include a false-exculpatory 

19 instruction, because I neglected to do that before. But 

20 1'11 give you a chance to look at that when I print out my 

21 final version after we talk about causations. 

22 So, Mr. Delker? 

23 MR. DELKER: Thank you, your Honor. I think the 

24 issues are fairly set forth in the bench memorandum. With 
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1 respect to the first issue regarding whether the jury has 

2 to find the head and abdomen or just generally that the 

3 defendant inflicted blunt-force injury. I think the case 

4 law's clear on this issue. Particularly State v. Green is 

5 the case that the New Hampshire Supreme Court recently 

6 explained that case in the Doucet opinion. And, 

7 basically, what the New Hampshire Supreme Court I mean, 

8 basically what Green stands for is that -- that case was 

9 an assault case in which there were a number of different 

10 blows alleged to have been inflicted on a police officer. 

11 And the Court said that if the State had charged that case 

12 an element of bodily injury, the jury could find either 

13 the punch to the face, or the kick, or the -- I forget 

14 what the third -- there were three different blows. But, 

15 anyway, the jury could rely on any of those three 

16 particular blows to find bodily injury. And they didn't 

17 even have to agree, all agree on which particular blow 

18 caused bodily injury. In other words, three could have 

19 thought it was one blow, three could have -- I mean, four 

20 could have thought it was one blow, four could have 

21 thought it was another, and the other four could have 

22 thought it was the third blow, so long as they all agreed 

23 that the officer sustained bodily injury as a result of 

24 actions by the defendant. I think the analogy here is 
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1 parallel. 

2 THE COURT: Do you think there's a relevant 

3 distinction between Green and this case, because in this 

4 case, the defense theory is that someone else caused 

5 either one or more of the injuries, and, in Green, it was 

6 just a matter of which of the three caused bodily injury? 

7 MR. DELKER: No, I don't. I don't think so, 

8 because if that is the argument here, then we're in a 

9 situation where we're talking about supervening cause, and 

10 we're in a Soucy situation where I mean, I don't know 

11 that the defense is arguing that both Evans and Marshall 

12 inflicted these blows. The jury clearly has to find that 

13 the defendant inflicted blows that caused Kassidy's death. 

14 And at least my understanding of the defense so far isn't 

15 that both Evans and Marshall could have contributed to the 

16 death, and, therefore, you can't tell which one. That 

17 would be a Soucy supervening-cause argument that I haven't 

18 heard yet in this case. So I think in the absence of that 

19 type of an argument, then Green is appropriate, which is, 

20 you know, it doesn't matter if it's the head, the abdomen, 

21 both, or, you know, some conglomeration of multiple 

22 blunt-force injuries, so long as the jury found that the 

23 defendant was the one that inflicted those. 

24 Do you want me to address the second issue? 
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1 THE COURT: Sure. 

2 MR. DELKER: I think with respect to the second 

3 issue, State v. Burley is directly on point, particularly 

4 the way the indictment in this case is framed. There is 

5 no factual allegations with respect to the element of 

6 circumstances manifesting an extreme indifference to the 

7 value of human life. The State hasn't alleged any facts, 

8 and Burley says the State doesn't have to allege facts in 

9 that regard. And since the State doesn't, it's basically 

10 open to whatever facts the jury finds to support that 

11 element. I think that case is directly on point. Thank 

12 you. 

13 THE COURT: Okay. Thank you. Mr. Cronheim? 

14 MR. CRONHEIM: Can I go second argument, first? 

15 THE COURT: Sure. 

16 MR. CRONHEIM: I think that there are factual 

17 allegations in the indictment, and the factual allegations 

18 in the indictment to demonstrate the extreme indifference 

19 is the very act of the abdominal and head injuries. That 

20 is what we relied on in preparing this case. We have in 

21 no way -- and that, I think, is what the State must prove 

22 as a -- as demonstrating the extreme indifference to the 

23 value of human life. It is those acts, themselves. 

24 Now, I don't disagree with the State that other 
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1 matters may be circumstantial evidence to demonstrate that 

2 those alleged acts, in fact, occurred in the face of 

3 extreme indifference to the value of human life. But I 

4 don't think that they can switch theories. I just zipped 

5 very quickly through their memo, and they make the point 

6 on page five that they can't change their theory of how 

7 Kassidy died, that is, in the face of the indictment, 

8 allege the abdominal and head injuries, and then at trial 

9 say strangulation. I agree with that. I think that, 

10 functionally, that is what they are doing by alleging the 

11 acts which show extreme indifference, and then rely on 

12 some other uncharged set of factors, such as failure to 

13 get medical care. I think it is the State's own argument 

14 which supports our position. In Burley, there were no 

15 factual allegations. 

16 THE COURT: Well, I mean, isn't the analogy in 

17 Burley the factual allegation was by shooting her in the 

18 head, and, in this case, it's by blunt-force trauma to the 

19 head and abdomen? 

20 MR. CRONHEIM: Right. 

21 THE COURT: And in Burley, the State was not 

22 limited to by shooting her in the head as evidence of 

23 extreme indifference. 

24 MR. CRONHEIM: I understand that. It is our 
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1 position that the way this case was pled, and the way this 

2 case was tried, that the State is limited, and there needs 

3 to be a finding by proof, beyond a reasonable doubt, that 

4 it was these two acts which demonstrate the extreme 

5 indifference to the value of human life. And I understand 

6 your point in Burley. It is our position that the 

7 circumstantial evidence of the medical care is relevant 

8 and arguable by the State. But for its proof, having 

9 relied on those specific factual allegations, the State is 

10 held to those allegations in the indictment, though not 

11 held to argue, as a circumstantial matter, other factors 

12 which are in evidence in the case. 

13 THE COURT: And do you want to address the second 

14 issue? 

15 MR. CRONHEIM: And the other issue, our view is 

16 that there is ambiguity about the medical conclusions, 

17 that -- that either the head or abdominal injuries may 

18 have caused death is not a statement would have caused 

19 death. And under these circumstances, it is our position 
® 

20 that the State, having alleged this in the way that they 

21 have, and relying on multiple blunt-force trauma as the 

22 cause of death, that incorporates both the head and 

23 abdominal injuries. And under the narrow facts of this 

24 case, the facts of this trial, the State ought to be held 
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1 to proving both. That'll be our ---

2 THE COURT: Okay. Anything further, Mr. Delker? 

3 MR. DELKER: No. I just would point out, I mean, I 

4 think I've discussed it some length in the brief, but the 

5 Therrien case recognizes that the State in the context of 

6 an accomplice charge didn't even need to prove the 

7 particular fact that was alleged in the indictment to show 

8 how the defendant assisted in -- I think that case was a 

9 homicide or an assault -- that the State could rely on a 

10 wholly different fact than ones alleged in the indictment. 

11 And I think that/s certainly controlling here. And both l 

12 as I point out, I think both the -- both of the experts in 

13 this case say that Kassidy died as a result of multiple 

14 blunt-force trauma. That/s not that/s been no surprise 

15 to anyone in this case. 

16 THE COURT: Okay 

17 MR. DELKER: So I think that they can/t argue 

18 surprise in that regard. 

19 THE COURT: Okay. 

20 MR. CRONHElM: Right. I agree that each of the 

21 experts will testify cause of death being multiple 

22 blunt-force trauma. 

23 THE COURT: Okay. All right. Based on the cases 

24 that live read l and the argument that live heard on Friday 
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1 and today, I agree with the State about the -- both 

2 issues. And let me tell you why. First of all, I think 

3 the case law, in particular, Elliott, Erickson and 

4 Doucette, support this Court's conclusion that the jury 

5 need find the defendant caused injury, and that that 

6 injury was a direct and substantial cause of Kassidy 

7 Bortner's death. The case law does not require the State 

8 to prove both that it was caused by blunt-force injury to 

9 head and abdomen. The purpose of the indictment is to 

10 ensure the defendant has adequate notice of what the 

11 charges are against him. And as the State indicates, the 

12 State is not changing it's theory from one of blunt-force 

13 injury to some other manner or means of death. In State 

14 v. Elliott, the indictment was effectively amended because 

15 it alleged that the defendant shot the victim. And at the 

16 trial, the State changed its theory to allege that the 

17 defendant, through a struggle, caused someone else to 

18 discharge the gun. And that's not what is happening in 

19 this particular case. So I agree with the State, and I'll 

20 fashion an instruction consistent with that opinion. 

21 On the second issue, extreme indifference to the 

22 value of human life. I agree that State v. Burley 

23 supports the State's position that specific facts 

24 supporting the element of extreme indifference need not be 
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1 alleged in the indictment, and the Court can rely on facts 

2 produced at trial to prove that particular element of the 

3 offense. So that lS my ruling on those two issues. 

4 Do you want a moment to talk to Mr. Sisti before 

5 you argue the motions to dismiss, Mr. Cronheim? 

6 MR. CRONHEIM: No. 

7 THE COURT: Okay. 

8 MR. CRONHEIM: If I -- I thought we were going to 

9 be seeing you in chambers 

10 THE COURT: Okay. 

11 MR. CRONHEIM: on the instruction. It would be . 

12 our request that the word substantial be deleted from your 

13 instruction. I understand we've already had a chance to 

14 discuss with you the Soucy issue. It is our view that 

15 this is not an intervening cause; the case that the 

16 phrasing "direct cause" is appropriate as a matter of law, 

17 that to include the word "substantial" lessens the burden 

18 of proof, and so it is our request that that word be 

19 deleted. 

20 THE COURT: Okay. Mr. Delker? 

21 MR. DELKER: State objects to that request. I did 

22 read the William Seymour case over the weekend, and I 

23 think that's exactly the language that was used in that 

24 case, direct and substantial cause. I agree with the 
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1 Court's earlier observation that Soucy is a different 

2 factual situation than this one. And I think that in 

3 light of the language in the instructions in Seymour, I 

4 think the Court's instruction is appropriate. 

5 THE COURT: Okay. I'm going to deny the defense's 

6 request to eliminate that word based on State v. Seymour. 

7 Okay. 

8 MR. CRONHEIM: For the motion to dismiss, judge, 

9 the State now having rested, we would move to dismiss each 

10 and every indictment on the ground that the evidence in 

11 the -- taken most favorable to the State, does not 

12 demonstrate each and every element of each offense. We 

13 would most particularly focus on the first-degree assault 

14 charges, which are the fractures. There's ambiguity in 

15 the evidence, ambiguity as to the time, ambiguity as to 

16 the place, ambiguity as to what it is that caused those 

17 fractures. While there is evidence, to my recollection, 

18 that there was a claim at some point that a leg was pulled 

19 and an arm twisted, according to Dr. Greenwald, there 

20 isn't necessarily correlation between those acts and a 

21 fracture. And, additionally, there is no evidence that 

22 connects those events to a particular time, or to a 

23 particular injury. So even taking the evidence in the 

24 light most favorable to the State, it is our view that 
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1 those two indictments, in particular, are not proven, 

2 beyond a reasonable doubt. 

3 THE COURT: Okay. Mr. Brown? 

4 MR. BROWN: Thank you, your Honor. As to the 

5 first-degree assault involving a fractured leg, Dr. 

6 Greenwald testified that there was a left tibia fracture. 

7 Actually two. One occurred months before, and one days 

8 before. She testified that this sort of fracture would be 

9 caused by a twisting or direct force. We have direct 

10 evidence from Amanda Bortner, who described an incident in 

11 Rochester where the defendant grabbed Kassidy's leg when 

12 Kassidy was sitting in Amanda's lap. Jeffe Marshall 

13 testified that he had a telephone conversation with Amanda 

14 where she was angry and described the defendant playing 

15 rough with Kassidy and hurting her leg. And Jeffe 

16 Marshall testified from the point of that phone call 

17 thereafter he noticed that Kassidy limped where she didn't 

18 limp before. This is based on this evidence, the jury 

19 would have has enough evidence to find that incident 

20 caused the fracture to her leg. 

21 As to the arm fracture, there is, again, direct 

22 evidence from -- remember when Dr. Greenwald testified 

23 that there were fractures to each arm, and that they were 

24 three to six weeks old. And Amanda testified to the 



15 

1 defendant having jerked Kassidy's arm back when throwing 

2 her onto a bed. That's direct evidence. And we also have 

3 evidence from several people that Kassidy, when she fell, 

4 wouldn't put her arms out, which would be consistent with 

5 fractures. And there's no testimony that Jeffe Marshall 

6 did anything to this child's arm in Maine. There have 

7 been allegations about Jeffe Marshall, but nothing 

8 relating to arms. So there is sufficient evidence for the 

9 jury, viewing the evidence in the light most favorable to 

10 the State, to find the defendant guilty of each of those 

11 charges. 

12 THE COURT: Okay. Mr. Cronheim, any response? 

13 MR. CRONHEIM: Just quickly in terms of the arm. 

14 We're not necessarily saying that Jeffe Marshall caused a 

15 fracture of the arm. He may have. We just don't know. 

16 The evidence is not clear enough, given that Dr. Greenwald 

17 also indicated that these could occur by accident. There 

18 isn't a demonstration that it was Chad, that it was done 

19 recklessly, and that it was not by accident. 

20 THE COURT: Okay. Anything further, Mr. Brown? 

21 MR. BROWN: Dr. Greenwald's testimony was that the 

22 conglomeration of injuries that she testified about, in 

23 her opinion, were not accidental. 

24 THE COURT: Okay. All right. Why don't you give 
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1 me a minute. I want to take a look at some of my notes to 

2 confirm for myself what the testimony was, and I'll let 

3 you know my decision in about 15 minutes. Okay. 

4 MR. CRONHEIM: Thank you. 

5 THE BAILIFF: All rise. 

6 [Court recessed at 9:27:06 A.M.l 

7 [Court reconvened at 9:53:25 A.M.] 

8 THE BAILIFF: You may be seated. 

9 THE COURT: Okay. I came back out just to give you 

10 my rulings on the motions to dismiss that had to do with 

11 the first-degree assault charges. 

12 First, with respect to the count that alleges the 

13 defendant committed first-degree assaults by fracturing 

14 Kassidy's leg, the motion is denied. Considering the 

15 evidence in the light most favorable to the State, the 

16 jury could find, beyond a reasonable doubt, that there 

17 were two left tibia fractures resulting from either 

18 twisting or direct force. The evidence to support those 

19 fractures is, number one, that Amanda testified about the 

20 defendant grabbing Kassidy's leg and playing with her 

21 rough. Jeffe Marshall testified that Amanda Bortner told 

22 her about it, and was angry and told him that she hurt 

23 that the defendant hurt her leg. And, also, Jeffe 

24 Marshall, from that time forward, testified that he 
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I observed Kassidy having difficulty walking and that her --

2 her leg seemed to be a problem. So based on the evidence 

3 presented, there is sufficient evidence for the jury to 

4 consider this indictment. 

5 With respect to the indictment alleging that the 

6 defendant fractured Kassidy's arm, the motion to dismiss 

7 is granted. Considering the evidence in the light most 

8 favorable to the State, I cannot find that there is 

9 sufficient evidence for a rational juror to conclude, 

10 beyond a reasonable doubt, that the defendant fractured 

11 Kassidy's arm. Amanda testified about the defendant 

12 jerking Kassidy's arm. She didn't testify about when that 

13 might have occurred. No one testified about seeing 

14 immediately thereafter injury to Kassidy, though some 

15 witnesses testified Kassidy had difficulty when she fell, 

16 she didn't put either arm out, and it's unclear whether 

17 that difficulty is attributable to any neurological 

18 problem, or whether it had to do with her arm being 

19 injured. There's simply insufficient evidence for a juror 

20 to conclude, beyond a reasonable doubt, that the defendant 

21 caused those injuries, that -- that the fractures seen by 

22 the medical examiner were caused by someone at the time 

23 she said they could have occurred. So I'm going to grant 

24 the motion with respect to the second first-degree assault 
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1 charge. 

2 Okay. And we'll take a short break. And is there 

3 any housekeeping or anything else we need to deal with 

4 before the jury comes in at ten? 

5 MR. CRONHEIM: Judge, just on one jury instruction 

6 thing. 

7 THE COURT: Okay. 

8 MR. CRONHEIM: I don't know if you want to do it 

9 now? 

10 THE COURT: Yeah, sure. 

11 MR. CRONHEIM: It occurs to me that when we were 

12 talking in chambers about the fractures, we were gonna 

13 become more specific in your listing of numbers. 

14 THE COURT: Right, which I deleted. 

15 MR. CRONHEIM: Right. I'm not -- I'm just saying I 

16 think analogously, because there are six second-degree 

17 assault charges, it is, I think, appropriate to list 

18 timeframes. The Court may recall that each of those 

19 indictments, one starts in September, and then the 

20 following five-are essentially by week, to go through the 

21 period of October and into November. So I think just 

22 identifying that there are the six by different 

23 timeframes, and that there needs to -- I know you have a 

24 unanimity instruction somewhere in your ---
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1 THE COURT: Uh-huh. 

2 MR. CRONHEIM: instructions, but I think it is 

3 appropriate to highlight that it is different timeframes. 

4 And then I would ask that the unanimity instruction, 

5 perhaps use as an example. And I know that you also have 

6 included a -- multiple indictments, there can be 

7 inconsistent verdicts, and maybe putting that in again 

8 somewhere just in light of those mUltiple second-degree 

9 assault charges. 

10 THE COURT: I think what I will probably do is when 

11 I talk about the definition of second-degree assault, 

12 indicate that the indictments allege the assaults occurred 

13 beginning in September and on a weekly basis until 

14 October, each one alleging a separate assault, and that 

15 they are to consider each one separately. 

16 MR. CRONHEIM: And have a unanimous verdict. 

17 THE COURT: And have a unanimous verdict. 

18 MR. CRONHEIM: Thank you. 

19 THE COURT: Okay. 
® 

20 MR. CRONHEIM: That, I think, will be helpful. 

21 THE COURT: Great. Anything further from the 

22 State? 

23 MR. DELKER: I guess I just -- once the Court has 

24 the instructions, I'm not clear, and there's only one in 
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1 September. And then it's one a week in October. 

2 THE COURT: Okay. 

3 MR. DELKER: And then there's one ln November. So 

4 I don't want the jury thinking that ---

5 THE COURT: Yup. 

6 MR. DELKER: -- they need to find one a week in 

7 September. 

8 THE COURT: Yup. Great. Okay. You can take a 

9 look at it, and we'll make final touch-ups maybe at the 

10 lunch break, or something. 

11 MR. DELKER: Great. 

12 MR. CRONHEIM: Thank you. 

13 MR. DELKER: Thank you. 

14 THE COURT: We'll see you in a few minutes. 

15 THE BAILIFF: All rise, please. 

16 [Court recessed at 9:58:10 A.M.]. 

17 [Court reconvened at 10:10:57 A.M.] 

18 THE COURT: Good morning, ladies and gentlemen. 

19 THE JURORS: Good morning. 

20 THE COURT: Nice to see you here. Ten minutes. 

21 How're we doing? Not bad today? Thank you, for you 

22 patience. I'm going to ask you, again, the same question 

23 I've asked for a week and a half now. Has anything come 

24 up over the weekend for any of the jurors, including 
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1 anything you might have read, or heard, or seen about this 

2 case that's caused you to believe you cannot sit and hear 

3 the evidence fairly and impartially? 

4 [Jurors answer in the negative] 

5 THE COURT: No. Great. Thank you all, very much. 

6 And the State has rested. Mr. Sisti, does the defense 

7 have any witnesses? 

8 MR. SISTI: We do, your Honor. Thank you. And 

9 good morning. 

10 THE COURT: Good morning. 

11 MR. SISTI: This morning, your Honor, we'd like to 

12 call Dr. Michael Baden to the stand. 

13 THE COURT: Okay. 

14 MR. SISTI: And, doctor, if you'll go up there, 

15 I'll swear you in. 

16 THE WITNESS: Thank you. Good morning. 

17 THE COURT: Good morning. Just remain standing at 

18 the moment, and face Mr. Sisti. 

19 MR. SISTI: Doctor, would you raise your right 

20 hand. 

21 A DR. MICHAEL BADEN 

22 was called as a witness, and having been first duly sworn 

23 on oath, was examined and testified as follows: 

24 DIRECT EXAMINATION (By Mr. Sisti]: 
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1 Q Please take a seat. 

2 A Thank you. 

3 Q There's a lot of microphones up there. 

4 A If I don't get electrocuted here. 

5 Q For the record, can you state your name, spell your 

6 last name, please? 

7 A Michael Baden, B-a-d-e-n. 

8 Q And are you a physician? 

9 A I am, yes, sir. 

10 Q Where are you currently located, both living and 

11 your office? 

12 A Well, I'm licensed as a physician in New York 

13 State. I live in Manhattan, and I work for the 

14 my primary job is the New York State Police, and my 

15 E 
8 

office for that purpose is located in Albany, New 
~ 
~ 16 
i York. 

* 
17 Q 

~ 
I'd like the jury to get to know you a little bit. 

~ 
0 

18 Could you go over your education with the jury at 
< 
~ z w 19 ~ this time? 
® 
< 

20 ~ A ~ 
0 
~ 

Yes. I received a Bachelor of Sciences Degree, 
c 
~ 21 m 
~ w 
W 

1955, from the City College of New York, a medical 
s 

22 degree; and M.D. degree from New York University 

23 School of Medicine, in 1959. I was then an intern 

24 resident and chief resident at the Belleview 
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1 Hospital Medical Center, in New York City, first in 

2 internal medicine, and then in pathology. While a 

3 resident doctor at Belleview, beginning in 1960, I 

4 became a part-time medical examiner for the City of 

5 New York. I've gone to scenes of death doing 

6 autopsies on holidays and weekends and vacation 

7 time. And when I finished my training and my 

8 fellowship and chief residence at Belleview 

9 Hospital in pathology in 1965, I became a full-time 

10 medical examiner, forensic pathologist, for the 

11 City of New York; remained there until 1985, 

12 holding various positions, including that of chief 

13 medical examiner for New York City. And since 

14 1985, I've been the chief forensic pathologist for 

E 
15 the New York State Police, which is presently my 

8 
1 

t 16 position. 

m 17 Q ~ Do you hold any other positions at this particular 
~ 

~ 
0 

18 point in time? 
< 
0 z w 19 A ~ Yes. I also am the chief forensic pathologist for 
® 
< 
~ 20 
~ 

Dutchess County, in New York State, and I do 
0 

~ 21 m 
~ w 

private consultations, and teaching in various 
~ 

22 medical schools and schools of criminal justice. 

23 Q And since September 11th, have you had any 

24 additional workload? 
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1 A Yes. 

2 Q And can you explain that to the jury, as well? 

3 A Well, the State of New York, New York State Police, 

4 are providing assistance to New York City as far as 

5 DNA studies and to identify victims in that 

6 incident. And also do autopsies, occasional 

7 autopsies. 

8 Q Let me ask you some general questions. In about 

9 how many states have you been qualified as an 

10 expert witness in forensic pathology? 

11 A Over the past 40 years, in most of the states in 

12 the United States. 

13 Q Just where have you testified and what kind of 

14 cases have you testified in? 

15 A 
~ 

Well, I've testified in New Hampshire when you were 

I 16 
i 

just a puppy, twenty years, about 20 years ago. I 

m 17 ~ 
~ 

mean, I have to divulge my connections. Somewhere 

~ 18 
0 

about 20 years, when Mark Sisti was in the public 
< 
0 z w 19 ~ defender's office, I was involved with a few cases 
® 
< 20 ~ 
~ 
0 

that I've testified in New Hampshire; testified in 
~ 

0 

~ 21 m 
~ w 

Massachusetts, and Pennsylvania, New Jersey, 
w 
5 

22 surrounding states, in Hawaii, Alaska, in 

23 California. Most of the cases I get involved with, 

24 the nature of my job as a medical examiner, 
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1 prosecution-oriented such as being an expert for 

2 the district -- prosecutor's office in Mississippi 

3 to investigate the death of Medgar Evers, who was a 

4 civil rights leader, who had been killed some 30 

5 years earlier; California to investigate the death 

6 of John Balluchi; other cases around the country. 

7 Q Have you also testified, or been involved in -- in 

8 forensic pathology overseas? 

9 A Yes. I've been an expert for various federal 

10 agencies, for the u.s. State Department and the 

11 Russian government, gone over to Siberia to the 

12 Yeketrenberg [spelled phonetically] to examine 

13 remains that were thought to be those of Zar 

14 Nicholas, Alexandra, Anastasia, and the Romanoff 

E 
15 family, who'd been killed in 1918. I've been --

8 

1 16 I've done teaching work for the justice department 

m 17 ~ in Bogata, Columbia, and Panama. I've been 
~ 

~ 18 a 
involved with civil rights groups investigating 

< 
~ z w 19 ~ deaths in Serbia, Croatia, the West Bank, Gaza 
® 
< 
~ 20 ~ 

~ 
Strip, over in the Middle East, and other agencies. 

0 

~ 21 Q m 
~ 

Do you hold any teaching affiliations at the 
w 
00 

5 
22 present time? 

23 A I've done a lot of teaching. Presently, my only 

24 teaching affiliations would be teaching courses 
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1 every few years at John Jay College of Legal 

2 Medicine; and at Albany Medical Center; at Albert 

3 Einstein School of Medicine, occasional lectures. 

4 Q Now, have you published articles, books, scientific 

5 journal reports with regard to forensic pathology? 

6 A Yeah, I've been author and co-author to some 80 

7 different articles or chapters in books relative to 

8 forensic pathology. And I edited an Atlas of Legal 

9 Medicine. I wrote a book on Alcohol, Other Drugs 

10 and Violent Death, and a couple of books for the 

11 public explaining -- to understand what medical 

12 examiners do and forensic sciences on natural death-

13 and dead reckoning, which are more for the public 

14 than for colleagues. 

15 Q Can you estimate just about how many autopsies 

16 you've performed over the last 40 years? 

17 A Over 20,000 medicolegal autopsies. 

18 Q And can you give the jury an idea of how many of 

19 
® 

those autopsies would have been somehow connected 

~ 

20 ~ 
~ 
0 

to, let's say, traumatic death of a child? 
~ 

c 
~ 21 A m 
~ w Yeah, over that time, well more than 1,000 would 
~ 

22 have involved injuries to children, either 

23 homicidal or accidental. 

24 MR. SISTI: Your Honor, at this time I would move 
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1 that Dr. Michael Baden be qualified as an expert in 

2 the field of forensic pathology. 

3 MR. DELKER: No objection. 

4 THE COURT: Okay. He shall be so qualified. 

5 MR. SISTI: Thank you. 

6 THE WITNESS: Thank you, your Honor. 

7 [By Mr. Sisti] 

8 Q Doctor, we're dealing, in this particular case, 

9 with the death of Kassidy Bortner. Do you recall 

10 when you first came in contact with this case and 

11 had some materials to review on? 

12 A To the best of my recollection, I think I -- my 

13 first contact was a telephone call from your 

14 office, probably in January of this year, possibly 

15 the end of December last year, around that time. 

16 Q And were you supplied with various materials to 

17 review in this matter? 

18 A Yes. 

19 Q And just briefly, can you give the jury an idea of 

20 what you were able to review in order to aid us in 

21 investigating this case? 

22 A Yes. I was provided with the autopsy report, the 

23 scene and autopsy photographs of the child, the 

24 microscopic sections prepared under Greenwald's 
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1 office supervision, X-rays taken after death and 

2 before -- taken at the medical examiner's office, 

3 and also taken at the York Hospital, I believe; 

4 hospital records, emergency room record, police 

5 reports, police investigations, statements of 

6 various individuals developed by the police. 

7 Q Were you given an adequate amount of information, 

8 do you believe, to be able to come to some expert 

9 opinions with regard to, let's say, cause of death, 

10 time of death, time of lethal injury? 

11 A Yes. 

12 Q I want to go over that with you this morning, 

13 doctor. First of all, you have the autopsy report 

14 of Dr. Greenwald? 

15 A 
E 

Yes, I do. Can I take it out? 
& 
i 
i 16 Q 
i 

If you would, please. 

m 17 A ~ Yes, I have it in front of me. 
~ 

~ 18 Q 
0 

Now, just to start with, do you know Dr. Greenwald? 
< 
~ z w 19 ~ 

® 
Have you had any affiliation with her? 

< 20 A ~ 
~ Yes. 
0 
~ 

0 

g 21 Q 
~ w And can you tell the jury a little bit about that? 
S 

22 A I think I met Dr. Greenwald for the first time a 

23 few years ago after she became chief medical 

24 examiner for the State of Maine, because, for the 
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1 past 25 years, I've been involved in an annual 

2 homicide investigation course that's given every 

3 August up in Colby College in Waterville, Maine, 

4 and when Dr. Greenwald became the chief medical 

5 examiner, she became a participant in those 

6 conferences. That's when I first met her. So I've 

7 known her for a number of -- a few years, since she 

8 came to Maine. 

9 Q And in all fairness, doctor, just as a general 

10 result of your reviewing her work in this case, how 

11 would you classify her? 

12 A I think that Dr. Greenwald's work in this matter is 

13 superb and much better than -- than would be 

14 expected around the country. I mean, she did a 

E 
15 much more thorough and extensive investigation from 

8 
l 

t 16 an autopsy-and-medical-examiner-microscopic-

i 17 
~ 

slides-X-ray point of view than is done usually in 

~ 18 these kind of deaths. 
0 
< 
~ z w 19 Q ~ And because of the quality of that work, has it 
® 
< 
~ 20 ~ 
0 

helped you in coming to a firmer understanding of 
~ 

0 

~ 21 m 
~ w 

what took place with regard to the death of Kassidy 
00 
j 

22 Bortner? 

23 A Yes. 

24 Q I want to review a few things with you, and I'd 
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1 like to start with your opinion as to cause of 

2 death. Do you have an opinion, to a reasonable 

3 degree of medical certainty, as to the cause of 

4 death of Kassidy Bortner? 

5 A Yes, I do. 

6 Q Could you state that, and explain it for the jury, 

7 please? 

8 A I think that Kassidy Bortner died as a result of 

9 mUltiple injuries over a period of time with the 

10 final injuries occurring shortly before she was 

11 found dead. 

12 Q Okay. Now, that's what we're trying to narrow down 

13 here, doctor. By "shortly before her death," could 

14 you give the jury an idea of what you're talking 

15 about and just what those injuries would have 

16 entailed? 

17 A Well, I think the final injury, the final injuries 

18 that were the immediate cause of death, and the 

19 
® 

consolation of all the injuries but the immediate 

< 
20 ~ 

~ 
0 
~ 

injuries, was the fat embolization to the lungs and 
0 

~ 21 m 
~ w other organs of the body that Dr. Greenwald 
~ 

22 identified by doing special stains to identify fat. 

23 And she was able to show, under those stains, 

24 extensive, very fresh fat emboli, which is sort of 
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1 like blood clot emboli, but they cause -- a lot of 

2 people die from pulmonary blood clots that go to 

3 the lungs. Fat emboli are less common, but occur 

4 when fat gets into the blood stream and causes a 

5 very quick death. And I think that Kathy Bortner 

6 [sic], that was the final -- Kassidy Bortner's 

7 death was precipitated by those fat emboli. 

8 Q Okay. Now, I want to explore that a little bit 

9 with you. What would cause fat emboli, traveling 

10 to the lung -- can you explain just how that could 

11 be caused and just what the mechanism of death is 

12 when that happens? 

13 A Yeah, embolus, whether it's a blood-clot embolus or 

14 an embolus of something else, means something goes 

15 
E 

from one part of the body to the other part of the 
~ 

} 16 
i 

body. Embolus is a moving of something. Usually 

m 17 ~ it's a blood clot. So a blood clot develops in the 
~ 

~ 18 
~ 

leg, which didn't happen here, in somebody who's 
< 
~ z w 19 ~ got a hip fracture or in an auto accident, usually 
® 
< 

20 ~ 
~ 

~ 
what will happen, the person is then put on bed 

0 

~ 21 m 
~ 

rest so that the blood circulation is slowed down. 
w 
~ s 

22 The blood inside of the veins gets sluggish. 

23 Platelets and red cells come together and cause a 

24 clot, and this then grows and develops. And after 
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1 a few days, or a few weeks can break off. And once 

2 it breaks off, it's then not a thrombus any more, 

3 it's not a clot any more, it becomes an embolus, 

4 Because it now goes from the legs up to the lungs, 

5 gets in the lungs and can cause death very quickly. 

6 And it's a slow process with blood clots. 

7 With fat emboli, requires fat to get 

8 Liquefied to go into the blood stream, and the fat 

9 then is carried with the blood up until the lungs 

10 where most of it gets strained out in the lungs. 

11 The lungs go from veins, to capillaries, to 

12 arteries -- excuse me -- goes from pulmonary artery~ 

13 to capillaries, to the veins, coming back into the 

14 heart. And most of the fat will get caught in the 

15 
E 
8 

little capillaries. Some of it gets through and 

l 16 I goes to the brain and to the kidneys where they 

m 17 ~ 
~ 

have other strains and there are further strained 
8 
! 18 
~ 

out. Every time that the fat globule gets caught 
< 
G 
Z w 19 ~ 

® 
in the capillary, it blocks that capillary from 

< 
20 ~ 

~ 
0 

blood going through. It also creates certain 
~ 

0 

~ 21 m 
~ w 

S 
neurological changes in the lungs or in the brain 

22 that are harmful to the body. So that when a fat 

23 embolus occurs, it rapidly goes to the lungs, some 

24 goes to the brain and kidney, and death will often 



33 

1 occur very quickly. 

2 As a general development of fat emboli, 

3 they're quick. In this case, we can look at the 

4 fat emboli under the mlcroscope, which Dr. 

5 Greenwald developed, and there's no reaction to the 

6 fat emboli, there's no cells coming in to take the 

7 fat away, which will happen. So that means that, 

8 indeed, she died within minutes or an hour or two 

9 after the fat emboli go to the lung. And it's a 

10 matter of how does the fat get into the blood 

11 stream. Most of the time it gets in the blood 

12 stream because there's a fracture, by a hip 

13 fracture or a car hits a person and the bone 

14 marrow -- bone marrow that makes blood in the lower 

E 
15 bones of the body have a lot of fat in them, so if 

~ 
& 

t 16 a large bone is fractured through completely into 

~ 17 ~ the bone marrow cavity, that fat, just like bone 
~ 
8 
~ 18 
~ 

marrow in a beef bone or something, there's a lot 
< 
0 z w 

19 ~ of fat in those bones. Same with humans. There's 
® 
< 
~ 20 
~ 

a lot of fat in the marrow. In a fracture, the fat 
~ 

0 

~ 21 m 
~ w 

will get into the marrow cavity and sucked through 
w 
~ 

22 blood and cause death. 

23 In this instance, there are no long bones 

24 that were fractured, so the most likely cause would 
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1 be from squeezing of blood -- squeezing of fat 

2 during the production of injuries to the skin and 

3 underlying subcutaneous tissue. Subcutaneous means 

4 the tissue right under the skin. And that's 

5 largely fat. And so by injuring that fatty 

6 tissue, especially in areas like the buttocks, 

7 which has a lot of fat, enough fat can be crushed 

8 to get into the blood streams, corne into the lungs 

9 and cause death. So I think that some of the 

10 trauma that Kassidy Bortner suffered, especially 

11 that in the couple of hours before death, led not 

12 only to the various injuries that she has, but, 

13 also, to the fat embolization which I think was the 

14 final result cause of death. 

15 Q 
E 

Let me ask you, doctor, could that fat embolization 
8 

1 16 f injury have occurred the night before, if we assume 

m 17 ~ she awoke and was alive in the morning of November 
~ 
8 
~ 18 9th? 
0 
< 
~ z w 19 A ~ Well, if a fat embolization occurs, if it isn't 
® 
< 

20 ~ 
~ 

~ 
very massive, a person, adult or a child, could 

0 

~ 21 m 
~ w 

live with that. But under the microscope, these 
00 

5 
22 fat emboli don't show any of the vital reaction. 

23 The -- the corning in of the white blood cells to 

24 take away the fat. Once the fat is broken up and 
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1 gets into the blood, it becomes like other foreign 

2 objects, like bacteria, like other things that 

3 don't belong in the body, and the body starts 

4 immediately sending white blood cells, the polys 

5 first and then the macrophages and the fiber all 

6 come to try and remove the foreign material, and 

7 none of that happened here. So if she had suffered 

8 the fat embolization the day before, there should 

9 have been a lot of reaction, which wasn't there. 

10 And my opinion is that this happened very shortly 

11 before she died, because, number one, there is no 

12 reaction of any kind, no polys beginning to come 

13 into that which would have happened within two 

14 hours. And it's massive. It's a lot of it. It's 

15 a lot of it. So it's -- if there were no other 
E 
8 
~ 

~ 16 f injuries to the child, preexisting injuries, my 

~ 
~ 17 ~ opinion would have to be that she died of the fat 
~ 

~ 18 embolization, alone. But in the light of all the 
0 
< 
0 z w 19 ~ other injuries that the child has, my opinion would 
® 
< 
~ 20 
~ 

be it's part of the total picture, but it's the 
0 

~ 21 m 
~ 

part that caused her death when she died. 
w 
00 

~ 

22 Q You mean absent the fat emboli, are you stating 

23 that Kassidy could be alive today? 

24 A Yes, could be. Yes, if she didn't suffer any 
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1 further injuries. 

2 Q Now, if you heard, or if the testimony were that 

3 Kassidy was dropped off at the Jeffe Marshall home 

4 in Kittery, Maine, at or around 9:00 in the morning 

5 of November 9th, year 2000, and for purposes of 

6 this hypothetical, we know that she was dead at or 

7 about 12:30 to 12:45 on that very same day, did you 

8 come to a conclusion as to when the injury, fatal 

9 injury would have occurred? 

10 A The fatal -- just for the base of -- repeat the 

11 hypothetical again. I'm sorry. 

12 Q She's dropped off at the Jeffe Marshall home in 

13 Kittery, Maine, at or about 9:00 in the morning. 

14 She is certainly dead, at least through the 

E 
15 observation of EMTs, at or about 12:45. To a 

~ 
~ 

~ 16 f reasonable degree of medical certainty, can you 

m 17 ~ 
~ 

give an opinion as to when the fatal injury would 

~ 18 
0 

have occurred? 
< 
0 z w 19 A ~ 

® 
My opinion would be that just with taking those 

< 
20 ~ 

~ 
0 
~ 

factors into account, that the fatal injuries would 
0 z 
0 21 m 
~ w have occurred less then two hours before she died. 
S 

22 If I assume she dies at 12:30, 12:45, then the 

23 fatal injuries would have had to occur after 10:45. 

24 Because if they occurred earlier than that, there 
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1 would have been some reaction that can be seen on 

2 the microscope of the polymorphonuclear cells 

3 coming to the injured area -- to the areas of the 

4 lung that have the fat, which isn't there; there is 

5 no such reaction. And, also, from the -- from the 

6 large amount of fat embolization, I think she --

7 she died very shortly after the fat embolization. 

8 Q Let me ask you something, doctor. I just want to 

9 back up a little bit. There was some testimony in 

10 this courtroom about Kassidy appearing different or 

11 strange, or dazed at or around five 5:45 to 

12 6:00 on November 8th, 2000. You've gotten the 

13 autopsy reports and you've reviewed them. Would 

14 that be a condition that would be observable at or 

E 
15 about 5:45 or 6:00, consistent with the findings in 

8 

I 16 
i 

the autopsy report? 

m 17 A ~ Yes. There are other -- that would have nothing to 
~ 
8 
~ 18 do with fat embolization. 
~ 
< 
0 z w 19 Q ~ Right. 
® 
< 
~ 20 A ~ 

~ 
But there are other findings in the autopsy report, 

0 

~ 21 m 
~ w 

particularly injuries to the tissues around the 
00 
~ 

22 intestines that would go back prior to five o'clock 

23 and could -- would make the child have a loss of 

24 appetite, have lethargy because of other injuries 
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1 that the child had, particularly the injuries to 

2 the -- around the intestines. 

3 Q There was also testimony by Dr. Greenwald of a 

4 subdural hematoma. Did you find the same when you 

5 went through your investigation? 

6 A Yes, there is evidence of a subdural -- a small 

7 amount of bleeding around the brain, which also 

8 could have caused lethargy, that is, change in her 

9 normal mental status and also sleepiness and 

10 lethargy. 

11 Q And ---

12 A Yes. 

13 Q I'm sorry. To a reasonable degree of medical 

14 certainty, could those injuries have occurred 

15 E 
~ 

between 4:00 and 5:45 on November 8th, 2000? 

I 16 A 
i Yes, they could have. 

$ 17 Q ~ 
~ 

Now, when you suffer injuries like that, I want to 

~ 18 
0 
< 

go through a series of observations and some things 
~ z w 19 ~ 

® 
that have been testified to here already. When a 

< 
20 ~ 

~ 
0 
~ 

child of Kassidy's age suffers the injuries that 
0 

~ 21 m 
~ w 
00 

you observed, like those that you have described, 
5 

22 could that child exhibit behavior like drooping 

23 forward in a car and drooling, let's say? 

24 A Yes. 
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1 Q Is that consistent with that type of injury? 

2 A Yes. 

3 Q Could that child exhibit behavior where she, quote, 

4 looked dazed or confused after such an injury had 

5 taken place? 

6 A Yes. 

7 Q Could that child be subject to losing the her 

8 balance for no apparent reason after an injury like 

9 that took place? 

10 A Yes. 

11 Q There's been testimony that the child was prepared 

12 a grilled-cheese sandwich, but refused it and 

13 instead had about a half a banana. Would that be 

14 consistent with that type of injury? 

E 15 A Yes. 
8 

I 16 
~ 

Q And that later on that night she would have had a 

m 17 ~ Popsicle, or kind of a Pop Ice Popsicle. Again, 
~ 

~ 18 would that be consistent with that type of injury? 
0 
< 
~ z w 19 A ~ Yes. 
® 
< 
~ 20 Q ~ 
0 

Can't children like Kassidy that are subjected to 
~ 

0 

~ 21 ~ w 
these types of injuries like I've described and 

~ 
22 that you've looked at on an autopsy, appear really 

23 bad at some times, and then appear to recover a bit 

24 other times? 
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1 A Yes. Now, we're talking about primarily the -- the 

2 subdural and the injuries to around the intestine? 

3 Q Absolutely. 

4 A And the child or the adult had suffered those 

5 injuries could wax and wane. You know, sometimes 

6 the consequences of those injuries can appear to 

7 cause more symptoms and sometimes less symptoms 

8 for a while. 

9 Q Now, with regard to the subdural hematoma, do you 

10 have an opinion, to a reasonable degree of medical 

11 certainty, as to the range in which that particular 

12 injury could have been inflicted? 

13 A I think from the autopsy findings and the 

14 microscopic findings, a part of it is a few days 

15 
E 
8 

old and there could be parts that are very fresh. 

i 16 f But it could all be a few days old, or longer 

-
17 

~ 
than -- that is more than three or four days, 

8 
~ 18 
0 because there is some iron-pigment deposition that 
< 
0 z w 19 ~ 

® 
takes about three days to develop. To be older 

< 
20 ~ 

~ 
0 
~ 

than that, there could be additional parts that 
c 
~ 21 m 
~ w 
W 

are -- that are very fresh and don't have any 
s 

22 reaction, but I can't distinguish that, because 

23 because when the subdural hemorrhage occurs, it 

24 doesn't all heal uniformly. There can be some --
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1 some areas where the red cells break down and cause 

2 iron pigment to develop and polys come into it, and 

3 other parts that still have no reaction, as here. 

4 So there are areas here in the subdural that have 

5 reaction; some don't have a reaction. It could all 

6 be part of the same injury, or it could have 

7 happened a few days before or one or two hours 

8 before. And I can't distinguish those. 

9 Q So the range that we're dealing with with regard to 

10 these issues would be one to two hours to one to 

11 two days? 

12 A One to two hours to more than three days. 

13 Q And with regard to 

14 A And these are just approximations. If I may, when 

~ 
15 I say these times, I the autopsy microscopic 

i 16 I findings in injuries is not like a stopwatch, it's 

m 17 ~ a range, and part of the range is we're all 
~ 

~ 18 
0 

different, we all respond differently. And it 
< 
0 z w 

19 ~ depends on how much blood flow there is to the 
® 
< 
~ 20 ~ 

~ 
areas involved, and there are many unknowns. So 

0 
~ 

21 m 
~ w 

those are just ranges of time. 
~ 

22 Q And with regard to the abdominal injury, again, the 

23 range that you observed? 

24 A Well, the abdominal injury, which is the -- the 
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1 injury inside the abdomen in the -- involving the 

2 tissues around the intestine, there was quite a 

3 robust inflammatory reaction, a lot of white cells 

4 were coming in to help clear the area away. So 

5 that would have been a few days, at least a few 

6 days old. 

7 Q Could that have been within the range -- it was 

8 testified by Dr. Greenwald as a range of, I think 

9 she said, six to -- I'll try to be accurate -- six 

10 to twelve, perhaps six to eighteen hours? 

11 A I think on the -- on the older side of that, that 

12 is, certainly parts of it are 18 hours or longer or 

13 shorter. I mean, we can't be that specific. I 

14 think that the child's symptoms at five, 

15 five-thirty would match, would be consistent with 

16 that injury having occurred before the symptoms of 

17 losing appetite, for example, and could have been, 

18 certainly, 18 hours, or longer. 

19 Q Let me ask you a little bit about stomach contents. 
® 
< 
~ 20 oc 
~ 

Does that play into any of your opinion with regard 
a 
~ 21 ~ 

oc w 
to time of death, or just what the mechanism would 

~ s 
22 have been? 

23 A Often the stomach contents can be helpful in two 

24 ways. It tells us that the last -- it may tell us 
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1 what the last foods a person ate. So there's an 

2 issue, did the person eat hamburger after having 

3 eaten pasta, or something. We can tell that apart. 

4 It also gives an idea of how long, prior to death, 

5 the -- the meal was eaten. In this instance, there 

6 were -- Dr. Greenwald measured 42 cubic 

7 centimeters, which is about an once and a half. 

8 There are about 28 cubic centimeters to an ounce. 

9 So about an ounce and a half of food in the 

10 stomach, which she describes as brownish in color 

11 and no distinct, no distinct food particles. That, 

12 in itself, would kind of indicate that the child 

13 probably ate something within a few hours before 

14 death, because the normal emptying time in the 

~ 
15 stomach is about two to three hours. Normally, if 

I 16 
i 

we eat something, a hamburger at noon, more than 90 

i 17 ~ percent of it should be out of our stomachs and in 
~ 

~ 
~ 

18 the intestine by two or three o'clock in the 
< 
0 z w 19 ~ afternoon. However, it doesn't work the same when 
® 
< 
~ 20 
~ 

a person is sick, or especially when there's 
~ 

0 

~ 
21 m 

~ w 
injuries near the intestinal track, because the 

~ 

~ 

22 injuries slow down the emptying time of the 

23 stomach, considerably. So a parent has a child 

24 who's sick and eats a meal at eight o'clock at 
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1 night, the child may vomit at eight in the morning 

2 and still have the meal in the stomach, largely 

3 because the sickness will stop the stomach from 

4 emptying out. It slows everything down. In this 

5 instance, I can't tell if the ounce and a half came 

6 from the night before and the child just didn't 

7 empty the stomach because of the injuries to the 

8 abdomen, or whether the child ate -- I think that 

9 child was given some Cocoa Puffs or something 

10 that's brownish. The brown color could be due to 

11 cocoa in the Cocoa Puffs that the child could have 

12 eaten earlier that morning, but because of the 

13 injuries to the abdomen, the -- the emptying time 

14 of the stomach would have been -- wouldn't be able 

E 
15 to tell us when the last meal was. 

8 

i 16 Q ~ 

I 
I'm going to show you what's been marked as State's 

m 17 m 
~ 

Exhibit 27. I think it does depict some Cocoa 

~ 
~ 

18 Puffs, or whatever. 
< 
~ z w 19 A ~ 

® 
Yeah. There's in this photograph, it shows 

< 
~ 20 ~ 

~ 
Cocoa Puffs in a plastic bag. There's another 

c z 
0 21 m 
~ w w 

photo that shows half a banana in the garbage, and 
s 

22 I think it's possible from the mucoid nature of the 

23 stomach contents and the color of the -- the 

24 brownish color of the stomach contents described by 
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1 Dr. Greenwald, that the child could have had part 

2 of a banana the night before, could have had Cocoa 

3 Puffs earlier that morning, a few, and led to the 

4 consistency and appearance of the stomach contents 

5 that were found at autopsy. That's possible. I 

6 mean, that's consistent with that. 

7 Q Let me ask you this: When you have the existence 

8 of this fat emboli to the degree that you've 

9 described them to the jury, would an individual be 

10 eating anything, anything after experiencing the 

11 traumatic injuries that you've described that would 

12 eventually liquefy the fat and send it to the 

13 lungs? 

14 A In my opinion, from the circumstances, and, also, 

E 
15 from looking at it under the microscope, the 

8 
1 

t 16 special stains that Dr. Greenwald -- fat doesn't 

m 17 ~ usually show up under the microscope. I don't know 
~ 

~ 
~ 

18 if you remember from biology days, the usual stain 
< 
0 z w 19 ~ that's put on slides around the world, the 
® 
< 
~ 20 ~ 

~ 
conventional stain is called H&E, 

0 

~ 21 ~ w 
hematoxylin-eosin. The hematoxylin I'll spell 

w 
5 

22 that later, I'm sorry -- it stains the nucleus of 

23 the cell blue, and the eosin is red, stains the 

24 cytoplasm pink. So we look at slides on the 
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1 microscope, we usually see a blue nucleus and a 

2 pink, pink cytoplasm. In order to see fat, fat 

3 doesn't stain with that. One has to do a special 

4 fat stains, which Dr. Greenwald did. And the 

5 special fat stains, that's the osmic acid stain 

6 that she did, just identifies, sharply identifies 

7 the fat. And under that stain, there's lots of fat 

8 in the lungs and no reaction for any 

9 polymorphonuclear cells, any blood cells coming to 

10 that area. So it would be consistent with a death 

11 like in minutes of the embolization up to an hour 

12 or two, possibly. But at the same time, if she 

13 survived with the fat stains going through the 

14 lungs and didn't die right away, she certainly 

15 
E 
~ 

would have been comatose. She might appear to be 

J 16 
~ asleep, being unconscious, and would not have been 

~ 
~ 17 ~ 
~ 

in a condition to eat. That's a very bad injury 

~ 18 
~ 

to to a child or an adult, because it prevents 
< 
0 z w 19 ~ 

® 
blood flowing through the lungs, and it also causes 

< 
20 ~ 

~ 
0 
~ 

certain neurological responses in the lung that 
0 z 
0 21 m 
~ w prevent oxygenation of blood. The blood is no 
00 s 

22 longer able to be oxygenated, so that the red cells 

23 were just supposed to carry red. Oxygen tells 

24 cells in the body, stop picking up oxygen and the 
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1 person just goes deeper, deeper coma and dies. 

2 Q Now, is this a situation, is this mechanism of 

3 death at all consistent -- let me just try to do 

4 this with some specificity, doctor. Actually, let 

5 me ask you something: Do you think she died before 

6 or after 12 noon on November 9th, 2000? 

7 A From the circumstances, and also from certain 

8 photographs of the child taken at the hospital that 

9 she was brought, my opinion would be that she was 

10 dead before 12 noon. 

11 Q Now, I'm going to show you two photographs, and I'm 

12 going to ask you some questions about these 

13 photographs. 

14 MR. DELKER: No objection. 

15 THE COURT: Okay. Will be marked as a full 

16 exhibit. 

17 MR. SISTI: Thank you, your Honor. 

18 A [Defendant's Exhibit K, photograph, received in 

19 evidence]. 
® 

20 A [Defendant's Exhibit L, photograph, received in 

21 evidence] . 

22 [By Mr. Sisti] 

23 Q And for the record, these have been marked 

24 Defendant's K, and Defendant's L. If I could show 
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1 you these documents, I'm going to ask you a few 

2 questions about. That's "L." 

3 A Yes, I have them here. 

4 Q Okay, doctor, what do those photographs depict? 

5 And if I tell you just for purposes of the record, 

6 and I don't think they'll be any disagreement on 

7 this, that those photographs were taken at or about 

8 2:30 in the afternoon at the York Hopsital on 

9 November 9th, 2000. What is the significance of 

10 those particular photographs? What do they tell 

11 you about time of death? 

12 A These are photographs that apparently were taken by-

13 the New Hampshire State Police photo lab -- that's 

14 marked on the photographs -- taken at the hospital 

15 
E 
8 

where Kassidy was brought and treated until death 

J 16 f was pronounced. It shows -- assuming that the 

il 17 III 
iii 

death was about 2:30 in the -- that these were 
8 
~ 18 
;, taken about 2:30 in the afternoon, what impresses 
« 
'" z 
w 19 Il. 

® 
me is that one of the photographs, number K, shows 

« 
20 ;l; 

a: 
0 
u. 

Kassidy on her left side with her back toward the 
0 

15 21 III 
a: 
w 
(/) 

photographer showing the nature and extent of the 
:3 

22 lividity, the postmortem discoloration of the body 

23 that occurs by gravity as red cells settle down 

24 because the heart isn't beating, if I may explain. 
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1 Q So, doctor, if you could just get up and let the 

2 jurors -- maybe you could show them a little group 

3 at a time. 

4 THE WITNESS: May I, your Honor? 

5 THE COURT: Yes, you may. 

6 THE WITNESS: Thank you. What I'm referring to on 

7 the K -- IIKII slide is the reddish discoloration, 

8 maroon-ish discoloration on the back contrasting with the 

9 normal pale skin of the buttock and the upper back. And 

10 that's because after we die and the heart stops 

11 functioning, the blood in all our blood vessels becomes 

12 like blood donated at a blood bank where, when we give the 

13 blood, it's all mixed, because the heart, in addition to 

14 pushing the blood through the body also churns the blood. 

15 Forty-five percent of our blood is solid material, red 

16 cells, white cells, platelets. And the heart always 

17 churns it up, so it all looks uniform. But once the heart 

18 stops, the red cells start settling down by gravity, and 

19 since Kathy Bortner was on her back, it settles down on 

20 her back and causes this lividity or livor mortis which 

21 takes time to develop. And when -- when -- it takes about 

22 an hour or two, the beginnings -- begin to see the 

23 earliest maroon discoloration on the bodies as the blood 

24 settles. And it doesn't settle in pressure points. So it 
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1 doesn't settle in the buttocks. It doesn't settle up 

2 about the shoulder blades, because any place there's 

3 pressure on the body, the blood vessels under the skin are 

4 compressed. So there's no red cells that can settle. So 

5 we can tell how the baby was laying and the timing, the 

6 small of the back in particular, this blood settles, and 

7 this usually takes about at least an hour or two before 

8 you see the beginning of it. This is kind of 

9 self-established. So if I assume this was taken at 2:30, 

10 and that the EMTs arrived at 12:40, about 12:40, that is 

11 when the EMTs arrived and didn't find any vitals in 

12 Kassidy, the baby had already been dead at least two or 

13 three hours, more than two hours before to get to this. 

14 Usually around three hours or so to get to this 

15 prominence. 

16 The other thing, if I may, is to mention on "L" 

17 shows Kassidy now from the front. Also, one can see 

18 redness in the right buttock that's present on the other 

19 photograph, but the redness, as compared to the front of 

20 the body which doesn't show that kind of redness 

21 discoloration. But the red cells settle by gravity. But 

22 another observation here that I found important, was in 

23 the course of trying to treat Kassidy to do what they 

24 could, they put tubes into both legs in the tibias of both 
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1 legs. The two tubes in the tibias of both legs, which I 

2 think explain some of the hemorrhage on the microscope in 

3 the tibial areas from the treatment by putting tubes in 

4 order to feed fluids to the child. So we have two 

5 situations; one, is the lividity that's present on the 

6 parts of the body that were down nearest the -- the ground 

7 at the time of death, and while Kassidy was dead, she 

8 was laying on her back. So the lividity is at her back. 

9 If she had been laying on her front, it would be in the 

10 front parts of the body. And the part of the treatment 

11 that Kassidy received, that, in itself, can account for 

12 some of the microscopic changes that were seen at the time 

13 of the autopsy. And, also, there are -- shows the tubes 

14 in the mouth -- tubes in mouth, the tape around the neck 

15 that is in the course of treatment of -- of an individual, 

16 and they did vigorous treatments to Kassidy can cause its 

17 own damage to the body. And one has to autopsy to 

18 distinguish what happened to the baby before the EMT was 

19 called and what happened after. 

20 [By Mr. Sisti]: 

21 Q All right. 

22 A Thank you. 

23 MR. SISTI: If I could just publish these, your 

24 Honor? 
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1 THE COURT: Sure. 

2 [By Mr. Sisti] 

3 Q Doctor, I'd like to discuss what was characterized 

4 as a fracture to Kassidy's -- I think it was right 

5 tibia by Dr. Greenwald, as you examined the slides 

6 on this, and given due consideration as to when 

7 that particular injury would have occurred, and 

8 what state of repair that was in. 

9 A The right tibia. Yeah, the right tibia is the shin 

10 bone, the big bone on the right side. What I 

11 evaluated those the tibia -- I examined the 

12 X-rays that had been taken at York Hospital when 

13 the baby came to the hospital, and saw no evidence 

14 of any fracture. I agreed with the radiologist, 

15 the X-ray person at York Hospital where they took 

16 the X-rays, found no evidence of a fracture. When 

17 I examined the X-rays, which are part of the 

18 autopsy, I didn't see any fracture. When I 

19 
® 

examined the autopsy report, Dr. Greenwald doesn't 

'" ::!; 20 
~ describe a fracture - if I may check the autopsy 
0 

i5 
21 "' II: 

W 

~ 
report - with the naked eye. But under the 

22 microscope is concern, because there are some 

23 microscopic changes that indicate -- I'm getting 

24 there, sorry -- that indicate injury to the tibia 
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1 bone on the right, and -- if I could find it, just 

2 so I don't misquote Dr. Greenwald -- the -- the 

3 right tibia shows hemorrhage, acute hemorrhage. I 

4 think the acute hemorrhage 1S caused by the 

5 treatment by inserting the feeding tube, that is, 

6 normally, a person comes to the hospital and an 

7 intervenous tube or a feeding tube is put right in 

8 the vein, because that's how you can get fluids and 

9 emergency medications. But when Kassidy came in, 

10 they couldn't get a vein because she was dead. So 

11 there was no veins to be gotten. So as a desperate 

12 emergency attempt, they -- they put in tubes 

13 directly into the bone marrow and tried to provide 

14 fluids that way. And, of course, hemorrhage, 

15 Because even though we die, we don't bleed very 
~ 
~ 16 
~ 

much once we're dead, but we seep blood. That is, 

m 
17 ~ after we die, all our blood vessels are still 

~ 

~ 18 
~ 

filled with blood. It doesn't go away. So our 
< 
~ z w 
~ 19 
® 

system's completely filled. And if, at the time of 

< 
~ 20 ~ 

~ 
autopsy, we make an incision, they'll be some 

0 

~ m 21 ~ w bleeding because the blood escapes from --
~ 

22 passively from the cut blood vessels. There's no 

23 active pumping of blood because the heart's not 

24 working, but they'll be seepage of blood if we 
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1 cut -- if we damage blood vessels. And I think 

2 what happened here is that there is hemorrhage, and 

3 my interpretation from looking at those slides, is 

4 that this is all consistent with happening because 

5 of the treatment that was being given. And I don't 

6 see evidence of a fracture. If there is a 

7 fracture, as I've noted, I've gotten some other 

8 reports the radiologists disagree with each 

9 other. If there is a fracture, it's a very old 

10 fracture that's healed without any signs. 

11 Q Okay. That will be the right tibia? 

12 A The right tibia. 

13 Q And by being a very old fracture, can you give the 

14 jury an idea of how old? 

E 
15 A 

8 
Oh, many months. Months. After about four, five, 

-g 
g> 

16 f six months in children, fractures can sometimes 

ill 17 ~ 
13 

heal and not leave any evidence of a fracture. So 

~ 18 
0 we're talking about something that could be years 
« 
" z 
w 

19 "-

® 
old. However, I'm not -- I know that one of the 

« 
:; 20 II: 
0 
IL 

radiologists feels there was an old fracture, and 
" i5 

21 '" II: 
w if so, it was a very old one, because it doesn't 
(/) 

:5 

22 show up under the microscope. 

23 Q How about the left tibia, just so we're complete 

24 about it? 
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1 A The left tibia -- the left tibia, let's see, here's 

2 a situation where, in the microscopies, Dr. 

3 Greenwald does interpret a healing fracture. But 

4 in that one, both radiologists don't see any 

5 fracture. And I don't see any fracture. I think 

6 that, again, we're -- we can be dealing with damage 

7 caused by the treatment process. 

8 Q And even if there was an irregularity with that 

9 bone, does that necessarily mean that it was an 

10 intentional injury that was inflicted, or could 

11 that have been an accidental injury? 

12 A It certainly could have been an accidental event. 

13 I mean, when we look at a fracture, per se, we 

14 don't -- except with exceptions, we can't tell 

E 
15 what's in the mind of the individual involved, or 

8 

I 16 
i 

if the child just bumped his or her shin bone. 

m 17 ~ Because if you bump a shin bone, you can get 
~ 

~ 18 hemorrhage on the outside of the shine bone or the 
0 
< 
0 z w 

19 ~ 

® 
tibia, and as that heals over time, occasionally 

< 
~ 20 
~ 

the hemorrhage can calcify a little bit and it 
0 

~ 
21 m 

oc w 
could look like an old fracture, when it wasn't. 

~ s 
22 Q Dr. Greenwald described several bruises on 

23 Kassidy's body, and I showed you before the jury 

24 carne out a chart with her estimates and ranges and 
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1 so forth on bruising. There were some bruises or 

2 injuries that she classified as being up to four 

3 hours old. Would you agree with her, basically, in 

4 that range? 

5 A If I may just I think Dr. Greenwald did an awful 

6 lot of work here in this autopsy and in trying to 

7 age all of the injuries, and I admire her for it, 

8 because I see cases from allover the country, and 

9 I've never seen one that was so conscientiously 

10 attended. And I agree, in general, with -- I don't 

11 know what she testified to here, but in the 

12 deposition, there was a deposition testimony, in 

13 general if that were Dr. Greenwald's 

14 interpretations are of timing, with one caveat. I 

E 15 
8 

think I may have a longer interval with some of the 

I 16 injuries. Certainly the easier part is the fresh 

~ 17 ~ 
~ 

injury, because if an injury doesn't show any vital 
8 
! 18 
0 

reaction in a normal -- in a person with a normal 
< 
~ z w 
~ 19 
® 

immune system, as Kassidy Bortner had -- this 

< 
~ 20 ~ 
0 changes with HIV -- but in a normal immune system 
~ 

0 z 
0 
~ 21 ~ w that Kassidy had, within two hours, there should be 
w 
~ 

22 a definite reaction, vital reaction of polys, the 

23 pus cells, and things like that going through that 

24 we can see under the microscope. As time goes 
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1 beyond that, the span of -- of increases a great 

2 deal. We become less and less specific. But as 

3 the polymorphonuclear cells come in, there's 

4 greater and greater variation. And I would just 

5 that in a couple of -- when I looked through the 

6 chart and a couple of those -- those areas that 

7 that Dr. Greenwald said the eight to twelve, I 

8 think could be, you know, six to twenty. You know, 

9 we can't -- I don't think we can be that specific 

10 the further we go away from the time of injury, 

11 because at the time of injury, the hemorrhage is 

12 bland. There's no cells coming in, just red cells. 

13 No other cells coming in. After two hours where 

14 the white cells are there coming in to help out, 

E 
15 the macrophages and, you know, different kinds of 

8 

I 16 t white cells, but in that first two -- first two 

~ 17 ~ hours, we can be very much more accurate than 18 
~ 

~ 
0 

18 hours later where there's a bigger time span 
< 
~ z w 19 a that and variation. And then as -- as we say, 
® 
< 
~ 20 ~ 

~ 
even if you have scars on the body, after about 

0 

~ 21 m 
~ three months, a scar will form, and then we, as 
w 

~ 
22 pathologists, can't tell the difference between a 

23 scar that's three months old or 30 years old. And 

24 they look the same after it heals. So the 
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1 closer -- the longer the time interval, the greater 

2 the duration from the point of view of the 

3 microscope. So if somebody says, that scar 

4 happened on December 25th, four years ago, that 

5 injury happened, then we can look at it and say, 

6 yeah, it's consistent with that. But we can't make 

7 it without knowing that other information. So I 

8 think in this instance I would agree with Dr. 

9 Greenwald in general terms. There are a couple of 

10 things I would have a longer time span. 

11 Q With regard to the ones that have no inflammation, 

12 you would state, again, to a reasonable degree of 

13 medical certainty, that those injuries occurred how 

14 many hours prior to that? 

15 A Lesser that are a negative for inflammatory 

16 reaction, less than two hours prior to death. 

17 Q And from your review of the facts of this case and 

18 the reports, and so forth, can you come to a 

19 
® 

conclusion, to a reasonable degree of medical 

< 
~ 20 ~ 

2 
certainty, just what location, just where was 

0 z 
0 

21 m 
~ w 
W 

Kassidy Bortner when those particular injuries that 
~ 

22 we just referred to would have occurred? 

23 MR. DELKER: Objection. 

24 THE COURT: Can I see counsel, please? 
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1 [The following is a discussion at the bench] . 

2 THE COURT: Okay. What's your objection? 

3 MR. DELKER: My objection is that it's beyond the 

4 scope of his expertise, and the jury can make their own 

5 conclusions about the times. He's a medical doctor, not 

6 a -- not a -- you know, it isn't his job to decide where 

7 Kassidy was and who -- who was in her -- or whose care she 

8 was in. Those are issues for the jury. 

9 THE COURT: Yeah, can you rephrase it? 

10 MR. SISTI: Well, I'm sorry, but he is a medical 

11 doctor. He's an expert in the field, and he did testify 

12 that these reactions would not be noted within two hours 

13 

14 THE COURT: Right. 

15 MR. SISTI: -- of her death. Again, he can testify 

16 to that as to where she would have been. 

17 THE COURT: And how can he testify to that, based 

18 on police reports? 
o 

19 MR. SISTI: Assuming that she was dropped off, as I ~ 
Q. 

20 said, at five minutes to nine ---

21 THE COURT: Why don't you say it that way. 

22 MR. SISTI: I'll do that. 

23 THE COURT: Okay. 

24 [End bench conference] . 



60 

1 MR. SISTI: Thank you, judge. 

2 MR. DELKER: Thank you. 

3 [By Mr. Sis t i ] 

4 Q Doctor, let me rephrase that, perhaps, better. 

5 Assuming Kassidy was dropped off in Kittery, Maine, 

6 at or about 8:55 A.M., on November 9th, 2000, 

7 assuming that there were microscopic examinations 

8 of at least four areas of Kassidy's body that 

9 revealed that there was no inflammation, no 

10 inflammatory process that the body had engaged in, 

11 can we come to a conclusion, to a reasonable degree 

12 of medical certainty, as to where the injuries that. 

13 would have corresponded with those microscopics 

14 took place? 

E 
15 A To the extent that they're injuries without 

~ 
& 

t 16 inflammatory reaction, that is, without the polys 

m 17 III coming there, those injuries would have had to 
&i 

~ 18 occurred at the residence where the child was 
Q 
« 
'" z 
w 19 Q. found, assuming the child was there for about three 
® 
« 
:Ii 20 a: 
0 

and a half, four hours prior to death. 
u.. 
Cl 

t5 21 Q CD 
a: I'm sorry. 
w 
(/) 

S 

22 MR. SISTI: Your Honor, at this time, I don't know 

23 if the Court wants to take a quick morning break, but I'm 

24 probably moving on finishing off my examination. 
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1 THE COURT: Are you done? 

2 MR. SISTI: Not yet, but almost. 

3 THE COURT: Okay. 

4 MR. SISTI: I mean, I don't know what the timing is 

5 for the Court. 

6 THE COURT: I was going to go to 11:30, but if you 

7 want 

8 MR. SISTI: Okay. 

9 THE COURT: -- to take a break now, we can do that. 

10 Is that all right with the State? 

11 MR. DELKER: I mean, he's almost done. Maybe we 

12 can just do it, and then do the cross after the break. 

13 THE COURT: Okay. Why don't we go to 11:30. 

14 MR. SISTI: Fine. 

15 THE COURT: Okay. 

16 [By Mr. Sisti] : 

17 Q Doctor, let me see if I can get an exhibit out 

18 here. It's difficult to find it. I'm going to 

19 
® 

show you what's been marked as Defendant's J, as a 

20 full exhibit. It's a copy of a supplement to the 

21 death certificate that was issued by the State of 

22 Maine. I believe it was on or about April 12th, 

23 2001, signed by Dr. Greenwald as the medical 

24 examiner for the State of Maine. I believe that 
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1 was included in your package that you reviewed, as 

2 well? 

3 A Yes, I did. Yes, it was. 

4 Q Now, let me ask you a question with regard to that 

5 particular certificate. There are several boxes on 

6 that particular certificate, and I want to go 

7 through those with you and ask you whether or not 

8 you agree with them, the conclusions disagreed, and 

9 the basis for your agreement or disagreement. And 

10 why don't I read them off, and we'll go through 

11 them together. Let's go right to 42, manner of 

12 death. It has different categories. This one was 

13 checked off as homicide. Would you agree with 

14 that? 

E 15 A Yes, I would. 
~ 
~ 
! 
i 

16 Q Now, there's a box and it's numbered 44. And in 

m 17 ~ 
~ 

this particular box, it says date of injury. And I 
8 
~ 
~ 

18 believe Dr. Greenwald put down unknown. Do you 
< 
~ z w 19 ~ 

® 
have an opinion as to what the day of injury would 

< 
~ 20 ~ 
0 have been that caused Kassidy's death? 
~ 

0 

~ 21 A m 
~ w Well, I would agree to the extent that there are 
m 
S 

22 many injuries, most of which we don't know the date 

23 of injury or the time of injury, I think some of 

24 them occurred in the four hours prior to death, 
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1 But many others we just don't know, and I would 

2 agree with that. 

3 Q Okay. And with regard to the substantial cause of 

4 death, that being the fat emboli, do you have a 

5 conclusion that you could draw? 

6 A That part of it which I consider blunt force, 

7 because it comes from blunt trauma, that part of it 

8 would have been less than four hours, less than two 

9 hours. 

10 Q Less than two hours prior to her death? 

11 A Yes. 

12 Q With regard to the time of injury, do you have an 

13 opinion as to the time of injury? 

14 A The time of injury? Well, just for some of the 

E 15 injuries would be less than two hours, less than 
8 

I 16 two or three hours prior to death. 

-
17 Q 

~ 
And, again, within -- with regard to the fat ---

8 
~ 18 A 0 

Assuming -- I'm sorry. 
< 
~ z w 
~ 19 Q 
® 

With regard to the fat emboli, would that again be 

< 
~ 20 
~ 

consistent with an injury 
0 

~ m 21 A ~ w 
Yeah, I think that would even be minutes prior to 

5 
22 death, fat emboli. 

23 Q Now, knowing the case as you do, and knowing that 

24 Kassidy was found in the State of Maine, and in 
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1 Kittery, again, can you come to a conclusion as to 

2 where that particular injury would have taken place 

3 and at approximately what time that injury would 

4 have taken place? 

5 A The final injuries would have taken place while 

6 Kassidy was in Kittery, Maine, being cared for, and 

7 would have occurred during the 9:30 to 12 o'clock 

8 period of time. 

9 MR. SISTI: Thank you, doctor. You may inquire. 

10 THE COURT: Why don't we take a 15-minute break. 

11 Ladies and gentlemen, we're going to take the morning 

12 break at this time. Again, do not discuss the case, yet. 

13 Do not decide the case for yourselves until you've heard 

14 all of the evidence. And we'll see you in 15 minutes. 

15 Thank you. 

16 THE BAILIFF: All rise. 

17 [Court recessed at 11:17:28 A.M.] 

18 [Court reconvened at 11:32:08 A.M.] 

19 THE COURT: Mr. Delker? 

20 MR. DELKER: Thank you, your Honor. 

21 A CROSS-EXAMINATION [By Mr. Delker] 

22 Q Good morning, doctor. 

23 A Good morning, sir. 

24 Q I wanted to start by covering a subject that I 
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1 don't think we've covered during your direct. 

2 You're actually getting paid to testify in this 

3 case, correct? 

4 A Yes. 

5 Q And you've received a retainer of $4,000 up front, 

6 correct? 

7 A Yes. At the time all the materials were sent. 

8 Q Okay. So you have $4,000, and you were asked to 

9 write a report in this case, correct? 

10 A To review materials, then write an opinion, yes. 

11 Q Okay. And the report you wrote was dated November 

12 20, 2001. Do you have a copy of that in front of 

13 you? 

14 A I don't have a copy. I have preliminary 

E 15 handwritten report. You have it as November 20th? 
~ 
& 
i 16 Q i That's correct. 

m 17 A ~ Yeah, this would have been my handwritten report. 
~ 

~ 18 Q 
~ 

So you said you reviewed some material and you 
< 
~ z w 

19 ~ 

® 
wrote this report. It's two pages long, correct? 

< 
~ 20 A ~ 
0 

You'll have to show it to me. Mine is three pages 
~ 

0 

~ 21 ~ w 
long. The typing makes it shorter. 

0 s 
22 Q Okay. I've actually got some faxed pages attached 

23 to the back of it. So the substance of your report 

24 is two pages long, correct? 
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9 A 
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11 
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15 

16 
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18 

19 A 
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22 A 

23 

24 
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Yes. 

Okay. 

Yes. 

And that document I showed you, that's your report, 

correct? 

Yes. 

Now, you got paid $4,000 for your work up to this 

report and including a deposition we took, correct? 

That -- all the work I put in from January to 

coming here was covered by the retainer of $4,000, 

yes. 

And you're also getting paid to testify here today, 

correct? 

I'm getting paid for the time I spend. And I -- I 

think that the fee for coming here for a day is 

$5,000. 

So you get $4,000 for your work before today and 

$5,000 for your work today, correct? 

Yes, sir. 

And this is actually somewhat of a discount, isn't 

it, off your usual fee? 

Normally, for a number of hours that I put in, 

there would have been a greater charge, yes, that's 

right, because I've spent a lot more time than is 
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1 covered by the retainer. 

2 Q But the reason it's a discount is because you've 

3 known Mr. Sisti for quite a while, isn't it? 

4 A It isn't that I've known him for a while, but as I 

5 get older and my fees go up, if I've worked with 

6 somebody previously, I try to keep it to the same 

7 level of fee as when I first encountered the 

8 individual. And I think I encountered Mr. Sisti 25 

9 years ago, and so because of that reason, the fees 

10 are not what they normally would be. And it also 

11 has to do with the circumstances of the individuals 

12 involved. I won't not do a case for financial 

13 problems. 

14 Q Okay. 

E 15 A And I thought it was reasonable, and the fees I 
8 

I 16 charge, well, my secretary charges, I think were 

g 
17 ~ reasonable under the circumstances. 

~ 

~ 18 Q 
0 

So $9,000 for your work up through today, correct? 
< 
0 z w 

19 A ~ 

® 
Including today, yes. Including tomorrow. 

< 
~ 20 Q ~ 
0 

Now, you also -- I think you testified on direct 
~ 

c 
~ m 21 ~ w 

that you are a private consultant. That includes 
~ s 

22 doing work, helping out criminal defendants in 

23 cases? 

24 A No, I testified to I do -- as a physician, I have a 
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1 private-consultation practice. Most of that 

2 private consultation has to do with helping out 

3 prosecutors. I also assist in reviewing cases for 

4 criminal defendants, civil litigation, plaintiff or 

5 defendant, the signage doesn't change, whatever it 

6 is, it is, but most of my contacts, most of my work 

7 for 40 years has been with prosecutors. 

8 Q But my question is: Part of your private practice 

9 involves testifying for criminal defendants in 

10 cases, correct? 

11 A Part of my private consultation is reviewing cases 

12 for defendants. And sometimes I'm asked to 

13 testify. And if I testify, I'll testify to 

14 whatever the facts are. I'm not there to testify 

E 
15 for or against somebody. I'm there to testify to 

8 

I 16 
i 

whatever the scientific findings are. And 

m 17 ~ presumably, if I had testified here for the 
~ 

~ 18 prosecutor, as I did in New Hampshire, hopefully 
0 
< 
0 z w 19 ~ the testimony would have been the same. The 
® 
< 
~ 20 2 testimony hasn't changed only who's asking the 
0 

~ 21 m 
oc question. 
w 
00 

~ 

22 Q Well, but, I'm sorry, my question is criminal 

23 defendants hire you at times in your capacity as a 

24 private consultant, correct? 
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1 A Yes, to review cases, right. 

2 Q And they call you as a witness in cases, correct? 

3 A Eighty percent of the time, they don't call me. 

4 I'll consult, I'll give my opinion, and I don't get 

5 called. Sometimes I do get called. It isn't a 

6 one-to-one relationship. So that sometimes I am 

7 called by defendants in criminal cases to testify. 

8 Q And you talk about some of the cases you worked on 

9 in the past. You were also the expert for o. J. 

10 Simpson, correct? 

11 A I was called by the defense attorneys in o. J. 

12 Simpson, right, about the autopsy findings. 

13 Q And you also were called by the defense in the 

14 Louise Woodward case, the nanny who was convicted 

15 of killing the baby in Massachusetts a couple of 

16 years ago? 

17 A Yes. 

18 Q I'm going to ask you a little bit more about that 

19 case a little bit later. The -- one of the things 

20 that attracts you to cases like this is the media, 

21 right, the TV cameras, the newspaper, the 

22 reporters? 

23 A No, that's not true. 

24 Q Did you write -- you talked a little bit in your 
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1 direct about a book you wrote, Confessions 

2 A I mentioned unnatural death, yes. 

3 Q Confessions of a Medical Examiner? 

4 A Right. 

5 Q Somewhat autobiographical, right? 

6 A Yes, it has cases I was involved with. 

7 Q It's non-fiction, right? 

8 A That's correct. 

9 Q And don't -- don't you say In this book that one of 

10 the things that attracted you to the job being a 

11 forensic pathologist is, and I quote; "I liked the 

12 reporters and television cameras. The fact that 

13 they were covering my work added importance to it, 

14 an extra dimension." Am I reading that correctly? 

E 
15 A Yes, that's my description of me in 1961 when I 

8 

I 16 first started working with the medical examiner's 

m 17 ~ office. I've learned since that the media is a 
~ 

~ 18 
0 

double head -- double-headed monster. Sometimes 
< 
0 z w 19 ~ 

® 
it's good, sometimes it's bad. And I am very 

< 
20 ~ 

~ 

~ 
pleased, in my present state. I've learned that 

c 

~ 21 
~ w 

the less the media's involved, the better I like 
00 

~ 

22 it. And I had no idea that the media would be 

23 present in the courtroom here when I was involved 

24 with Mr. Sisti. 
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1 Q Let me 

2 A Ninety -- 98 percent of the work that I or any 

3 medical examiner does doesn't relate to the media. 

4 The media get involved with the one or two percent 

5 of high-profile murder cases. Ninety percent of 

6 what we do are not murder cases. 

7 Q I'm going to ask you -- I want to get into the 

8 substance of your opinion on direct now. You 

9 testified on direct that the immediate cause of 

10 death was the fat embolization, correct? 

11 A Yes. 

12 Q Do you remember -- you had a different opinion a 

13 couple of weeks ago, didn't you? 

14 A Yes. At the time we did the deposition 

15 Q Okay. I'm sorry. 

16 A -- it was a little different, yes. 

17 Q I'm sorry. You had a different opinion a couple of 

18 weeks ago, correct? 

19 A Yes. 

20 Q Okay. And, in fact, two weeks ago, when we did the 

21 deposition, it was actually December 2nd, so it's 

22 15 days ago? 

23 A You have the date there. Yes, that sounds right. 

24 Q All right. Just let me show you ---
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1 A No, I accept what you say. 

2 Q This is the deposition you 

3 A Yes. 

4 Q -- you signed it, right? 

5 A I just signed it, yes, sir. 

6 Q Fifteen days ago you weren't even aware that fat 

7 embolization was part of the immediate cause of 

8 death, were you? 

9 A That's correct. 

10 Q Okay. And, in fact, I was the one who brought that 

11 

12 A It wasn't. I wasn't aware. I noted that Dr. 

13 Greenwald had included that in her diagnoses, but I 

14 hadn't yet looked at the fat stains. Right, you 

15 
E 

brought it into focus during the deposition. 
~ 

I 16 Q Well, now you say you hadn't looked at the fat 

m 17 ~ stains, but you wrote this report November 20th, 
i:i 
8 
:'r 18 the one we talked about a little bit a little while 
;, 
< 
Cl 
Z 
UJ 19 a. Ago, and your very first line of this report 
® 
< 20 ~ a: 
~ 

says: I have reviewed the autopsy reports, the 
0 

~ 21 ., 
II: autopsy and scenes photographs, the microscopic 
UJ 

'" ::3 
22 slides, autopsy X-rays, medical and hospital 

23 records. 

24 MR. SISTI: Actually, your Honor, could we ---
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1 MR. DELKER: I'm sorry. Did you want to continue? 

2 MR. SISTI: No, I'd like you to read it accurately. 

3 MR. DELKER: Okay. 

4 [By Mr. Delker]: 

5 Q "I have reviewed the autopsy report, autopsy and 

6 scene photographs, the microscopic slides, autopsy 

7 X-rays, medical and hospital records, and Maine 

8 State Police reports that you forwarded to me 

9 relative to the death of Kassidy Bortner." So that 

10 was November 20th, right? 

11 A That's correct. 

12 Q And you had reviewed that before you issued this 

13 report on the 20th, correct? 

14 A Yeah. I had reviewed over 200 microscopic slides. 

15 They take a long time to review. I've revised the 

16 usual slides, the H & E slides. I hadn't really 

17 reviewed the fat stains, because I hadn't seen 

18 anything on the microscopic slides to suggest that 

19 there was a fat embolism on the H & Es. 

20 Q Okay. Did you mention that when I asked you what 

21 material you reviewed during the deposition a few 

22 days before that? I specifically asked you what --

23 did you ever mention 

24 A I'm sorry? 
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1 Q 

2 

3 A 

4 Q 

5 

6 A 

7 

8 

9 

10 Q 

11 

12 

13 A 

14 

15 

16 

17 Q 

18 

19 

20 A 

21 Q 

22 

23 A 

24 Q 
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Did you ever mention during the deposition -- there 

were two days of deposition, correct? 

Two different times, yes. 

Did you ever mention that you had not reviewed the 

stains during those depositions? 

I think that you -- you eventually pointed it out 

to me, and I said I would look further at the 

microscopic slides. But I didn't volunteer that; 

you raised it to me. 

Well, now, you said that you weren't really aware 

that this was an issue until I brought it up, 

correct? 

That's -- correct, other than the fact it was 

mentioned in the -- in the diagnoses that doctor, 

as one of the many diagnoses that Dr. Greenwald had 

made in her autopsy report. 

All right. But on the very first page of the 

autopsy report, one of the findings is systematic 

[s ic] fat embol i, correct? 

Yes. Systemic, right. 

I'm sorry, systemic fat emboli. That's on page one 

of the autopsy report? 

Right. 

And you didn't think it was important enough to 
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13 
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17 
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21 
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review as of that point? 

I hadn't gotten around to it. I think that I 

had -- Dr. Greenwald was kind enough to send me all 

of -- you know, over 200 microscopic slides, and I 

was in the process of going through them. I hadn't 

done it thoroughly when I was advised by Mr. Sisti 

that I was ordered to provide a deposition in a 

very short period of time. So -- and that's we 

did. The first time I was in Pennsylvania 

someplace, we did it by telephone. I didn't have 

any of the records with me. Second time I was back 

in my office, and I must say I had not reviewed the 

fat-stain slides at that time when we did the 

deposition. 

But that's not what you said to me during the 

deposition, is it? I asked you the question: "The 

fat emboli are discussed on page 13 in the lungs, 

the microscopics of the lungs. Are you there 

doctor?" I'm reading from the deposition. And 

your answer was "Yeah, I'm here. What -- what I 

will have to do is look more closely at the 

sections to the extent -- I wasn't " and then 

you pause and say "I wasn't aware until you just 

mentioned it that Dr. Greenwald thought that the 
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1 fat emboli was part of the immediate cause of 

2 death." That was your answer two weeks ago, right? 

3 A Right. 

4 Q So I have to look more closely, doesn't suggest 

5 that you hadn't looked at them at all, does it? 

6 A Well, I had looked at the H & E stains, and they're 

7 not apparent in the H & E stains. It's only 

8 because Dr. Greenwald decided to do a fat stain 

9 that I was able to identify the fat. And I hadn't 

10 looked at the specials. They're about 180 slides 

11 that are just H & E slides. Normally, in an 

12 autopsy, about 10 -- 10 slides. So Dr. Greenwald 

13 had properly done a very thorough analysis of the 

14 tissues. I had looked at the hematoxylin eosin 

E 
15 slides, didn't see good evidence of fat emboli. 

8 

I 16 
i 

Occasionally, might have been one. And later, 

m 17 ~ after, the deposition, when I looked at the osmic 
~ 
8 
~ 18 
0 

acid special stain, it was much more flagrant than 
< 
~ z w 19 ~ I had thought by looking at the H & Es. So I think 
® 
< 
~ 20 
~ 

what happened there, you know, I think you quote me 
a 
~ 21 m 
~ w 

accurately, is when we did the deposition, my 
w s 

22 opinion was that although there may be fat present 

23 in the lungs, it wasn't a great deal. It wasn't a 

24 significant part of the cause of death. 
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1 Occasionally, one can get a little bit of fat in 

2 the lungs during CPR from the ribs during attempted 

3 CPR. Occasionally. So I didn't put as much weight 

4 on the fat, you're absolutely correct, as I should 

5 have. And I did eventually. And I think I pointed 

6 that out to you, eventually. 

7 Q So you weren't prepared for the deposition? 

8 A Well, there were a couple of things. I hadn't seen 

9 the X-rays from York Hospital, as well. 

10 Q I'm not asking about -- I'll ask you about the 

11 X-rays. You weren't prepared for the deposition? 

12 A I was prepared as I could be. I had not completed 

13 a thorough examination of all the microscopic 

14 slides. I was told while I was in Pennsylvania, 

E 15 lecturing in Pennsylvania, in Pittsburgh, that I 
8 

I 16 
~ 

was -- that I should provide a deposition. You 

m 17 ~ know, be available for a deposition. I did the 
~ 

~ 18 best I could, as you know, by phone, as best as I 
0 
< 
0 z w 19 ~ could remember in Pittsburgh, and then I did it 
® 
< 
~ 20 
~ 

again in New York City. Yes, I had not reviewed 
~ 

0 

g 21 ~ w 
all of the special stains or the microscopic slides 

~ 
22 at that point, that's correct. 

23 Q All right. So this isn't the case that you've been 

24 unprepared for, is it? 



78 

1 A I don't know what you're talking about. 

2 Q Well, did you testify for the defense in a case in 

3 Pennsylvania, Commonsealth v. Lisa Michell Lambert? 

4 A I did -- I did testify in such a case, yes. 

5 Q And the issue in that case was whether or not the 

6 carotid artery severed, correct, whether the victim 

7 could speak in that case, correct? 

8 A The issue, as I recall, was whether or not the 

9 individual could talk after her windpipe, her 

10 trachea had been cut through. 

11 Q And you 

12 A That was the windpipe below the vocal chords. 

13 Q Yeah. And you, in your direct, referred to the 

14 victim in this case a couple times as Kathy, Kathy 

15 
E 

Bortner. 
8 

J 16 A ~ Here? 
~ 
m 17 Q ~ Yeah, here on your direct. 
~ 

~ 18 A 
~ 

If I said Kathy, I should have said Kassidy. 
< 
0 z w 19 Q ~ But in this Lisa Marie ---
® 
< 

20 A ~ 
~ 
0 

My senile moments are becoming more common. 
~ 

0 

~ 21 Q m 
~ w 

In this Lambert case, you actually confused the 
00 s 

22 victim and the defendant's name, didn't you? In 

23 your report in that case you referred to the victim 

24 as the defendant? 
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1 A That may have been true, yes. 

2 Q And are you aware that, in this case, the Court 

3 found that -- or that the Court concluded that your 

4 opinion defied belief in light of the other 

5 testimony in the case? 

6 A Interesting that you should bring that up. That 

7 was a federal case, I believe, and the local judge 

8 that this was testified to didn't believe me or any 

9 of the other experts for the defense. Me, plus all 

10 the other experts for the defense. You're correct. 

11 However, the federal judge overruled that and 

12 thought that they were very harsh words for the 

13 local judge, who he thought was just playing to the 

14 local constituents. It was a very heavy case in 

E 
15 that area. Subsequently, the superior court - I 

~ 

i 16 
i 

know this because it just had a reversal - that the 

m 17 ~ superior court said it was premature for that 
~ 

~ 18 federal judge to have done what he did, and went 
0 
< 
CJ 
Z 
w 19 a. back to some kind of legal things. And, again, 
® 
< 
:::; 20 a: 
:2 

just last week, came back to that same judge, now 
0 

ti 21 ., 
a: 
w 

as a timing matter. And I may have the judge's 
f/) 

:5 

22 who, again, overruled that local judge and said 

23 that the testimony of the prosecution witnesses was 

24 not credible, and that the defense experts were. 
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1 So you may pick and choose. But the issue was 

2 whether somebody with her throat cut, trachea and 

3 larynx cut through completely, 15 minutes later 

4 could tell somebody the defendant did it. And my 

5 opinion was, oh, that couldn't happen. That was 

6 the windpipe was cut through. And that was agreed 

7 upon by everybody. You can't talk and say things. 

8 And she would have been dead, also, because her 

9 both -- both her carotid arteries were cut. But 

10 you're correct, at some point, there was ---

11 Q This is the opinion of the state court, and the 

12 judge who actually saw you testify ---

13 A That's right. 

14 Q -- on the stand, right? The federal judge, they 

15 were just reviewing what happened in the state 

16 court, right? 

17 A They were -- the federal judge was appalled at the 

18 way the local prosecutor and the local judge 

19 
® 

distorted the evidence because of hometown 
< 
~ 20 ~ 

~ 
politics. That was his decision. And it went back 

0 

g 21 ~ w 
00 

and forth, and I think just came back to that 
~ 

22 federal judge, again. And, again, he ruled the 

23 same way he did originally. 

24 Q But the judge who watched you testify said that you 
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1 created the impression for this Court that your 

2 analysis may have been hurried in the midst of 

3 other pressing matters. That was the opinion of 

4 the Court that watched you testify, right? 

5 A That may be true. I mean, I assume it's true. I 

6 can't please everybody. I mean, all I can say - I 

7 don't mean to be facetious - all I can say is I 

8 testified then as I do now, and in every case I do 

9 to the best of my scientific ability. Certainly, 

10 there are times that people find me credible and 

11 people find me not credible. You're putting a 

12 physician and a scientist in an adversary position. 

13 So every time we testify, somebody's going to think 

14 we're telling the truth and somebody's going to 

15 think we're not telling the truth. And that's why 

~ 
i 16 
i 

so few physicians get into this -- go this way. 

m 17 Q ~ And it's their job to decide whether you're telling 
~ 

~ 18 the truth or not, right? 
~ 
0 z w 19 A ~ Absolutely. Yes. And the jury is the -- and the 
® 
< 
~ 20 ~ 
0 

judge are the finders of what's true, yes. 
~ 

0 

~ 21 Q m 
~ w 

And so you, two weeks ago, 15 days ago, hadn't 
w 
~ 

22 reviewed the fat slides -- stain slides yet, even 

23 though it's mentioned on page one of your report. 

24 It's also mentioned on page 13 of the report, 
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1 right? 

2 A I had reviewed the usual microscopic slides. 

3 And -- and the usual microscopic slides, the H & E 

4 stains, if there's a fat stain that's been around 

5 for a little bit, then we can see it from the 

6 reaction. What happened here, and you're right, is 

7 because the person died so quickly, less than two 

8 hours, there was no reaction that we could see 

9 under H & E. And -- and it was only when I looked 

10 at the fat stains, after our deposition, that I 

11 appreciated how extensive the fat embolization was, 

12 Because up until that point, since I couldn't see 

13 it on the microscope myself, I thought there was 

14 minor fat -- fat embolizations. 

E 
15 

8 
Q All right. Well -- but page 13 of Dr. Baden's 

~ 
i 16 
i 

autopsy's report 

m 17 A ~ 
~ 

You're getting -- you're getting names mixed up. 

8 
~ 18 Q I'm sorry. 
0 
< 
0 z w 19 A ~ Dr. Greenwald's. 
® 
< 
~ 20 Q ~ 
0 

Dr. Greenwald's autopsy report, sorry. On page 13 
~ 

0 z 
g 21 
~ of Dr. Greenwald's ---
w w 
~ 

22 A It's contagious, see. 

23 Q -- autopsy report, it specifically says in the 

24 lungs that the osmium stain of formal and 
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1 fixed sections of lungs confirmed the presence of 

2 extensive fat emboli in all sections examined. 

3 A Yeah, osmium. O-s-m-i-u-m, just for the record. 

4 O-s-m-i-u-m. That's right. I agree. I had not 

5 reviewed that as carefully as I should have before 

6 the deposition testimony. I thought that there was 

7 a competent reason for the death of the child, 

8 given all the injuries. And it was after the 

9 deposition when I spent more time on the 

10 microscopic slides and looked at those osmium 

11 stains at greater length, that I came to the 

12 conclusions that I testified to. But at the time 

13 of the deposition I had not -- my opinion was that 

14 death was from all the other injuries. And as I 

E 15 said here, I think it's still all the other 
8 
t 
~ 16 
i 

injuries, plus the fat embolization is the cause of 

m 17 ~ death. And I agree with Dr. Greenwald on that. 
~ 

~ 18 Q Okay. And just out of completeness, page 21 of Dr. 
0 < 
~ z w 

19 ~ 

® 
Greenwald's autopsy report also refers, the second 

< 
2 20 ~ 

~ 
number, pulmonary fat emboli diffuse. 

0 

g 
21 A ~ w 

I'm sorry, which page? 
0 
5 

22 Q Page 21 of Dr. Greenwald's autopsy report. 

23 A What number? 

24 Q Number two, microscopic diagnoses ---
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1 A Yes. Yes. 

2 Q -- pulmonary fat emboli diffuse? 

3 A Yes. 

4 Q So despite the fact that it was mentioned three 

5 times in the autopsy report, you didn't think it 

6 was important enough to look at those stains before 

7 I took your deposition under oath, correct? 

8 A That's correct. But I gave you my best answers 

9 under oath. And if I had had a few more days to 

10 review the slides, I would have gotten to it. But, 

11 I agree, I was -- had not looked at all those 

12 slides. 

13 Q Now, you testified about the length of time that it 

14 takes to develop for a fat emboli to develop, 

E 
15 correct? 

~ 
& 

t 16 A Yes. 

m 17 Q ~ 
13 

All right. And the fat embolism, I think you said 

~ 18 
0 

can come from two different sources; one, from bone 
0( 
C!l 
Z 
w 

19 a. 

® 
marrow, fracture that releases fat out of the bone 

0( 

~ 20 
~ marrow, correct? 
IL 
0 
Z 
0 21 A III 
II: 
W 

Into the circulated blood, yes. 
~ 

22 Q And is it your opinion in this case that there is 

23 no fracture in the bone marrow of any of the long 

24 bones? 



® 
< 

~ 
c 
g 
a: 
w 

~ 

I A 

2 Q 

3 

4 A 

5 Q 

6 

7 A 

8 Q 

9 

10 A 

11 Q 

12 

13 

14 A 

15 Q 

16 A 

17 Q 

18 

19 

20 A 

21 Q 

22 A 

23 

24 

85 

That is my opinion, yes. 

Okay. And the second source can be blunt injury to 

fatty tissue, correct? 

Yes. 

Okay. And you testified that that happens very 

quickly, correct? 

Yes. 

All right. Are you familiar with the literature on 

this subject? 

Yes. 

Are you familiar with a journal -- are you familiar 

with -- you're familiar with the Journal of 

Forensic Science? 

Yes. 

The Journal of Forensic Science? 

Yes. 

Are you familiar with the case study from 1990, in 

which a child died as the result of six months' 

worth of beating from fat embolism? 

May I see the article? 

Yes. 

Thank you. [Wintess reading article] . I don't 

recall this particular article, but I recognize the 

author's from Louisville, Kentucky. And I think 
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1 this is a proper article, and I would recognize 

2 whatever you wish to ask me as a proper -- and I 

3 agree with it, what it says. 

4 Q How about, are you aware ---

5 A Are you going to ask me about that article? 

6 Q Well, no, I asked you. I mean, I asked if you were 

7 aware of an article in which there was a study of a 

8 child who was beaten over six months and died as a 

9 result of fat embolism? 

10 A Fat embolism from injuries, not from long-gone 

11 injuries, from ---

12 Q Correct. 

13 A -- injuries of the underlying fat, yes, and I agree 

14 with that, that can happen. And that's what 

E 
15 happened here. 

~ 

l 16 Q f And are you -- now you said that these injuries 

~ 17 ~ happened within minutes or an hour or two, correct? 
~ 
8 
~ 18 A In this particular case, yes, because there's no 
0 
< 
~ z w 19 ~ inflammatory reaction, which there is in that case. 
® 
< 

20 ~ 
~ 

~ 
In the first case, there's an inflammatory 

0 

g 21 
~ w 

reaction. So they get fat emboli over a period of 
S 

22 time. But in this particular case, with Kassidy 

23 Bortner, there's no reaction, so that's why my 

24 opinion is that it happened within less than an 
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1 hour or two of death, and that's -- and that it 

2 did happen from blunt-force injuries just the way 

3 it happened in that 1990 article you showed me. 

4 Q Okay. Are you familiar with Spitz and Fisher 

5 Medicolegal Investigation of Death Treaties? 

6 A Yes, I've written chapters for that. 

7 Q All right. And 

8 A That fine text. 

9 Q Are you aware that in the section on fat embolism, 

10 the authors state that one to two days after an 

11 injury, systematic [sic] fat embolism usually 

12 becomes apparent? 

13 A May I see that, please? [Witness reading article] . 

14 Yeah, it says -- I agree with it. It says in that 

E 
15 paragraph that it can happen immediately or it 

8 

I 16 
i 

can -- or symptoms may not be present for two or 

~ 17 ~ three days. And that all depends on the -- on how 
~ 

~ 18 much fat is released, initially. It depends on the 
c 
< 
0 z w 19 ~ amount of fat. It can be instantaneous, or it can 
® 
< 
~ 20 ~ 

~ 
be over a period of a day or two, is the way I 

c 
~ 

21 m 
~ w 

interpret what you showed me. 
w 
~ 

22 Q Okay. I mean, show me where you say it can be 

23 immediate. 

24 A Okay. It says here very few -- I'm quoting Spitz 
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1 and Fisher. "Very few expulsive heartbeats are 

2 required to move a droplet of fat from anywhere in 

3 the body into the lung, pulmonary circulation. So 

4 within a couple of heartbeats it gets into the 

5 lung. The presence of intravascular fat globules 

6 in the lungs does not necessarily preclude 

7 instantaneous death. That is, if you have fat 

8 globules in the lung, you could have" there's a 

9 double negative in there. It's not very well 

10 written, but it does not necessarily preclude 

11 instantaneous death, you know, in italics and 

12 things. And the point there, it can be 

13 instantaneous because the heart may continue to 

14 beat for some time after breathing and brain and 

15 
E 

other vital functions have stopped. The point 
~ 
& 
~ 16 
r 

being that somebody can die of fat embolus 

ill 17 !1! instantly, and the brain stops and the breathing 
i2 
8 
~ 18 
.; 

stops, but the heart will continue to beat for five 
« 
Cl z 
w 19 Q. or ten minutes, because it doesn't need much 
® 
« 

20 ~ 

is oxygen, and continue to put fat emboli into the 
u. 
0 

~ 21 III 
a: 
w 

lungs. So I think what it says here, it can happen 
S 

22 instantaneously, or it can happen over a period of 

23 time, or people can can survive fat embolism, 

24 too. I mean, we can do autopsies of somebody who's 
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1 shot with a -- with a bullet, and then find that he 

2 had a fat embolism from an auto accident he had 

3 four days before which didn't cause death. So it 

4 isn't necessarily a cause of death. Like with 

5 blood clots and pulmonary embolism, it depends on 

6 how big the embolization is. People can survive or 

7 not. 

8 Q Okay. Let me ask you about that, because you said 

9 that it doesn't take many heartbeats for the blood 

10 to circulate the fat emboli. Are you aware that 

11 the EMTs arrived at the house at about 12:42 on ---

12 A Yes. 

13 Q -- Thursday? 

14 A Yes. 

E 
15 Q And are you aware that shortly before that, an 

~ 

l 16 f officer began to perform CPR on Kassidy? 

m 17 A ~ Yes. 
~ 
~ 18 Q The CPR includes pumping of the chest so that the 
c 
< 
~ z w 19 ~ heart -- so that the blood continues to flow, 
® 
< 

20 ~ 
~ correct? 
0 
~ 

0 

~ 21 A 
~ w 

That's the purpose of it, yes. 
0 
~ 

22 Q And the EMTs took over that operation from the 

23 local police officer who was pumping on the chest 

24 to continue the heart flowing, correct? 
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1 A Whatever he was doing, yes. 

2 Q And that continued until Kassidy was pronounced 

3 dead at the hospital some time later, correct? 

4 A Well, I'm not sure, exactly. They did CPR until 

5 they -- they discontinued it when death was 

6 pronounced. 

7 Q Okay. So the death was pronounced at 1:30, 

8 correct? 

9 A Yes. 

10 Q All right. So they performed CPR for 50 minutes to 

11 an hour, correct? 

12 A Yes. 

13 Q And that CPR causes the fat to continue to flow 

14 through the body, correct? 

~ 
15 A Well, the fat has to come from some place. It 

I 16 
~ 

causes the blood to continue to flow through the 

m 17 ~ 
~ 

heart. But in order for fat to be moved around, it 

8 
~ 18 
0 

has to be in the blood stream. And, yes, CPR could 
< 
~ z w 19 ~ 

® 
make fat emboli, fat embolization more prominent. 

< 
20 ~ 

~ 
0 

As I said, sometimes with CPR, somebody has no fat 
~ 

0 

~ 21 m 
~ w 

embolization can get fat emboli in the lung just 
00 s 

22 from fractures of ribs that occur during CPR. But 

23 that's much less fat than in this instance, and 

24 also, usually, it includes bone marrow fragments. 
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1 That is when -- when there's fat embolization from 

2 bone marrow, there's usually portions of bone 

3 marrow that are different than the regular blood 

4 cells that we can see. What fooled me, and the 

5 mistake I made in looking at the microscopic slides 

6 without the fat stain is I didn't see any bone-

7 marrow elements in the lung, I didn't see any bone 

8 spicules from a long-bone fracture, and I didn't 

9 see any vital reaction, any reaction to whatever 

10 was in the lungs. And the reason turns out to be 

11 because it didn't come from the bone marrow, it 

12 came from the fat in the subcutaneous tissues, 

13 which is pure fat and doesn't have any of the bone-

14 marrow elements in it which can be identified under 

E 15 the H & E sections. But pure fat is almost 
~ 
1 

t 16 impossible to identify without the fat stain, and 

~ 17 that's where I made my mistake, in not looking at 
~ 

~ 18 
~ 

the fat stain right away. 
< 
0 z w 

19 Q ~ Let's talk a little bit about this issue that 
® 
< 
~ 20 ~ 

~ 
you're talking about in terms of reaction, an 

a 
~ 

21 m 
~ w 

inflammatory reaction in the slides. 
~ 

22 A Yes, sir. 

23 Q The fact that a slide doesn't show inflammatory 

24 reaction doesn't necessarily mean that that injury 
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1 was a new injury, does it? 

2 A In a normal, healthy person, it would. In a person 

3 who has some -- we know that Kassidy does not have 

4 a compromised immune system because she had good 

5 reactions to the older injuries. Her cells, 

6 polymorphonuclear cells, fibrin, mononuclear cells 

7 were all reacting to the older injuries. And in a 

8 person who has a fresh injury like Kathy with the 

9 fat, which is very irritating, should have an 

10 inflammatory reaction observable under the 

11 microscope within two hours. 

12 Q Well, I asked you 

13 A Or less. 

14 Q I asked you a question at the deposition. This 

15 
E 
8 

one was actually in the deposition on November 

J 16 f 30th, so 

g 17 A ~ 
~ 

First or second day, is that? I'm sorry. 

~ 18 Q 
D This is the first day. I asked you: "Are there 
< 
0 z w 19 ~ 

® 
sorts of ranges of times for the different 

< 
20 ~ 

~ reactions to occur?" And your answer was "It 
~ 

0 
~ 21 m 
~ w depends not only on the range of time, but the 
w s 

22 intensity of the reaction. Part of the problem 

23 with the intensity is it depends on how many 

24 sections are taken, because in the same region 
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I of the body, one can have an area that looks two 

2 hours old and another area that might look 20 hours 

3 old. The whole injury doesn't respond in the same 

4 time. So simply because you're looking at one 

5 section doesn't mean that the older -- that there 

6 aren't older portions of that same injury." Isn't 

7 that correct? 

8 A Well, it's correct what you just read from me, but 

9 what I was referring to was the bruising injuries, 

10 the subdural -- the areas where there was blood 

11 that came out of blood vessels, like bruises and 

12 the subdural hemorrhage, in particular. And what I 

13 was trying to make the point of how they -- we're 

14 confusing is that when there's a hemorrhage, be 

E 
15 it a hemorrhage, a black eye, or a subdural 

~ 
i 
[ 16 
I 

hemorrhage, or hemorrhage of the intestine, the 

~ 17 ~ mesentery, or the buttock, that in those situations 
i 
~ 18 
~ 

different than emboli, fat emboli to the lung, as 
< 
0 z w 19 ~ the cellular response comes in, it can be very 
® 
< 
~ 20 ~ 
0 

heavy in one part of the hemorrhage and not in 
~ 

0 

~ 21 m 
~ w 

another part. So that especially in subdural 
w s 

22 hemorrhages, which I think I had in mind, one 

23 can see cellular reactions, white cells coming in 

24 at one point where it's near the dura membrane, and 
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1 the center, which is further away from the dura 

2 membrane, has nothing. And a section from that 

3 would look as if it happened two hours ago, whereas 

4 a section on the periphery where the cells are 

5 coming in might look many days old. But that's 

6 different than the pulmonary emboli. In 

7 hemorrhagic areas, due to bruises and injury, the 

8 outside tends to be first involved with 

9 inflammatory action, and the more inside portions 

10 still look a day or two old. And that doesn't 

11 apply to emboli to the lung, where all the emboli 

12 to the lung are right in blood vessels, and the 

13 blood vessels should be able to respond immediately 

14 to those areas. 

15 Q E 
8 

Let me go back to the time, the time it takes for 
l 

t 16 the fat emboli to occur. Are you familiar with the 

m 17 m w 

~ 
Forensic Histopathology Treatise? 

~ 18 A 
0 

What -- there are many forensic treaties. 
< 
0 z w 19 Q ~ 

® 
Well, the treatise -- I'll show you. 

< 
20 ~ A ~ 

~ 
Thank you. No. This -- I'm -- this is a German 

0 z 
0 21 m 
oc w 

pUblication, I think. I'm not familiar with this 
00 s 

22 particular book. I'm sorry. Yeah, I see it has 

23 some references to microscopic findings. But I had 

24 not read that before. 
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1 Q So you haven't read that this ---

2 MR. SISTI: I'm going to object, judge. 

3 [By Mr. Delker]: 

4 Q Well, let me ask you this: Are you familiar with 

5 the study that indicates ---

6 MR. SISTI: Again, same thing. I put in an 

7 objection. 

8 THE COURT: I'm going to allow the question. 

9 MR. SISTI: Could we just approach for a moment 

10 THE COURT: Sure. 

11 MR. SISTI: -- just so we're clear on the question? 

12 [The following is a discussion at the bench] . 

13 MR. SISTI: I don't mind him asking the name of the 

14 study, but he can't ask -- and we've already got an answer 

E 
15 that he's not familiar with it. 

8 

I 16 
I 

THE COURT: The treatise? 

ill 17 ~ 
iii 

MR. SISTI: Right. 

~ 
Q 

18 THE COURT: He said he's not familiar with the 
< 
Cl z 
w 19 "- treatise. 
® 
< 
~ 20 a: 
~ 

MR. SISTI: Correct. 
0 z 
0 

21 III 
a: 
w 

THE COURT: We don't know yet whether he's familiar ., 
:"i 

22 with the study. 

23 MR. SISTI: Well, he can't ask a question that 

i 24 incorporates a conclusion if he's not familiar with it. 
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1 He's got to identify what section he wants to direct his 

2 attention to. 

3 THE COURT: Well, what's the name of the study? 

4 MR. DELKER: It's Pamovich -- I don't know if I'm 

5 pronouncing that right, and Macarro, study of people that 

6 died as a result of accidents, six hours, twelve hours, 

7 they should start showing fat embolism. 

8 THE COURT: Well, what's the time frame? 

9 MR. DELKER: The two authors are Palovich and 

10 Macarro. 

11 THE COURT: All right. Why don't you just ask him 

12 if he's familiar with their study on fat embolism. 

13 MR. DELKER: Thank you. 

14 MR. SISTI: Thank you, your Honor. 

15 [End bench conference] 

16 [By Mr. Delker]: 

17 Q Are you familiar with a study by two authors, last 

18 names Palovich and Macarro, on fat embolism? 

19 A Can I see that, please? Thank you. [Witness 

20 reading publication] . You don't have the reference 

21 here. But I know Dr. Pamovich and Dr. Macarro, 

22 because in 1965 they did that study, and I was part 

23 of that study in the New York City Examiner's 

24 Office. Dr. Pamovich was the chief medical 
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1 examiner of then Yugoslavia, and he came and spent 

2 six months with us in the New York City Medical 

3 Examiner's Office, did a study on -- on fat 

4 embolization on people who died in motor vehicle 

5 accidents in New York City, people who were hit by 

6 cars. And, yes, I'm familiar with that particular 

7 study. 

8 Q And 

9 A And I participated in that study. 

10 Q And are you aware that this study says that six 

11 hours after the injury, there was a 96 percent 

12 finding of fat embolism, and 12 hours later 100 

13 percent? 

14 A In people who were struck by vehicles who died of 

E 
15 other causes, of many causes. The fat emboli in 

~ 
1 
~ 16 
i 

this situation were -- in 95 percent of the cases 

~ 17 weren't the cause of death. That -- this person 
~ 

~ 18 died of head injuries, died of other things. But 
0 
< 
0 z w 19 ~ if a person had a long-bone fracture, the longer 
® 
< 
~ 20 ~ 

~ 
they lived, the more likely there would be fat 

0 

~ 21 m 
~ emboli in the lungs. But these fat emboli had 
w w s 

22 inflammatory reactions around them and were -- were 

23 small fat emboli compared to Kassidy Bortner. They 

24 were not the cause of death. They were a finding 
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1 at -- at looking at them under the microscope in 

2 the great majority of cases. Some died, there were 

3 a few deaths from fat embolization, per se, but 

4 most of them were for -- for injury to the head, or 

5 liver, or spleen. 

6 Q But those people showed fat embolism many hours 

7 after the injuries? 

8 A Yes. And the longer they lived, the more likely 

9 they'd be fat embolization. 

10 Q Are you familiar with the treatise by -- I don't 

11 know the author's first name -- J. K. Mason, 

12 Pathology of Violent Injury? 

13 A Yeah, I think that's a Scottish publication, 

14 Edenborough, Scotland. Thank you. 

15 THE COURT: Before we get to that, if I could just 

16 see counsel at the bench, please. 

17 THE WITNESS: Can I look at this while you do that? 

18 THE COURT: Sure. 

19 THE WITNESS: Thank you. 

20 [The following is a discussion at the bench] . 

21 THE COURT: You're going to have more redirect, 

22 right? 

23 MR. SISTI: I'll have a few questions. 

24 THE COURT: How much do you have? 
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1 MR. DELKER: I don't know. It depends on how long 

2 winded he is. 

3 THE COURT: We should probably break for lunch now. 

4 MR. DELKER: I'm almost done this line of 

5 questioning, so maybe a couple more questions and then 

6 I'll go onto a new subject and we can break at that point? 

7 THE COURT: For lunch? 

8 MR. DELKER: Yeah. 

9 THE COURT: Okay. 

10 MR. SISTI: We've got to watch the weather, too, I 

11 guess, huh? 

12 THE COURT: Well, this is New England. [Inaudible] 

13 Tomorrow morning is supposed to be worse. [Laughter] . 

14 MR. SISTI: Of course. 

15 THE COURT: Okay. 

16 [End bench conference] . 

17 THE WITNESS: Yes, sir. 

18 [By Mr. Delker]: 

19 Q Are you familiar with that? 

20 A I'm familiar with Dr. Mason and a textbook that he 

21 published. I'm not particularly with that article, 

22 but I think that any - - that I am familiar with the 

23 textbook. 

24 Q Would you disagree with Dr. Mason's conclusions 
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1 that systematic embolism is extremely rare in 

2 very rapid deaths? 

3 A Yes, it's rare. That's why I made the mistake I 

4 made. I didn't look closely enough. 

5 MR. DELKER: I think this would be a good place to 

6 break, your Honor. 

7 THE COURT: Okay. Ladies and gentlemen, we're 

8 going to take the lunch break at this time. Again, please 

9 don't discuss the case, yet. Don't talk about it amongst 

10 yourselves. Keep an open mind until you've heard all of 

11 the case, including closing arguments and jury 

12 instructions. And we'll see you back here at about 1:20. 

13 Thank you. 

14 THE BAILIFF: All rise. 

15 [Court recessed at 12:22:26 P.M.] 

16 [Court reconvened at 1:27:10 P.M.] 

17 THE COURT: All set? 

18 MR. DELKER: Thank you. 

19 [By Mr. Delker]: 

20 Q Good afternoon, doctor. 

21 A Good afternoon. 

22 Q I neglected to ask you a background question 

23 earlier when I started my cross. You talked quite 

24 a bit about your fairly impressive credentials on 
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1 direct. You were, at one point, the chief medical 

2 examiner for the City of New York, correct? 

3 A Right. 

4 Q And you were removed from the job by the mayor of 

5 New York, correct? 

6 A He demoted me to deputy chief, yes. 

7 Q And that was after less than a year on the job, 

8 correct? 

9 A That was at the end of a year's time that he did 

10 that, yes. 

11 Q And one of the bases for the demotion was a 

12 complaint by the district attorney's office 

13 A Right. 

14 Q -- in New York, correct? 

E 15 A One of the five district attorney's offices, yes. 
~ 
& 
i 16 Q 
I 

And one of the particular complaints by the 

z 17 ~ district attorney was that your office lost 
~ 

~ 
0 

18 evidence in a murder case, wasn't it? 
< 
~ z w 

19 A ~ Yeah, that happened before I became the chief, but 
® 
< 
~ 20 ~ 

~ 
the -- what the mayor said is that I wasn't a team 

c 
~ 

21 ~ 

~ w 
player, I didn't go along with the -- that district 

w s 
22 attorney, which we're not. Medical examiners 

23 aren't supposed to be team players, in my opinion. 

24 So he demoted me, yes. And it was some allegation 
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1 made about lost evidence, which didn't -- which was 

2 lost and found, but that happened before I became 

3 the chief medical examiner. 

4 Q You talk about that, actually, in your book? 

5 A That's correct. 

6 Q And let me see if I can find the particular page. 

7 And what you say in your book at page 62 is that 

8 Morgenthau, who is the district attorney, right, 

9 that complained against you? 

10 A Yes. 

11 Q Had four charges all together, two of them were 

12 about what you characterize as your administrative 

13 technique, right? 

14 A I don't know. I'd have to read it. That was ---

15 Q It says Morgenthau had four charges all together. 

16 Two of them was about my administrative techniques. 

17 Do you dispute ---

18 A I'm not sure exactly what I'm referring to. I 

19 
® 

could, I'm sure, refresh my memory, but I think 

< 
20 ~ 

~ 

~ 
you're reading it correctly. I assume you're 

c 
~ 21 m 
~ w 

reading it correctly. 
~ 

22 Q And the first thing you write is: My office had 

23 lost two knives and a pair of pants that were 

24 evidence in a murder case. That's what you write 
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about one of the complaints, right? 

Right. 

And then you write, the very next sentence: We 

had, indeed, misplaced them. We couldn't find them 

for three months. 

Right. 

Correct. All right. Let me go back to your 

opinion in this case. On November 20th, you wrote 

that Kassidy had multiple healing fractures of the 

extremities in your November 20th report, correct? 

Hold on a second. I believe so. Yes. My answer 

is yes. 

Okay. 

I'm looking for -- for the report. 

And you also said that Kassidy's injuries would 

have been I'm on page two of your report --

Kassidy's injuries -- "It is further my opinion 

that during this time the injuries Kassidy 

suffered would have been apparent to any adult who 

changed her diaper, saw her face, or heard her 

crying from pain caused by the fractures. Correct? 

That's correct. That's what I wrote in a letter to 

Mr. Sisti on November 20th, yes, before I saw the 

X-rays. 
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1 Q All right. And your opinion about the existence of 

2 the fractures changed after you saw the X-rays, 

3 correct? 

4 A That's correct. 

5 Q And your opinion after you saw the X-rays were that 

6 there weren't any fractures, correct? 

7 A That's correct. There were no fractures on those 

8 X-rays. 

9 Q Okay. And -- but that isn't how you conducted the 

10 analysis in the past, is it, by looking at the 

11 microscope, but you had the microscopic slides at 

12 the time you issued this opinion on November 20th, 

13 right? 

14 A That's right. 

15 Q And the microscopic slides included a section of 

16 the area that Dr. Greenwald had the opinion that 

17 there was a fracture, right? 

18 A That's correct. 

19 Q Okay. And in the past, have you testified that 

20 X-rays are not the definitive tool to determine 

21 whether there exists a fracture or not? 

22 A I'm not sure if I so testified, but I would agree 

23 with that. 

24 Q Okay. Well, I asked you earlier if you had 
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1 testified in the Louise Woodward case. That was 

2 the nanny who was convicted of murder, and you said 

3 you had, correct? 

4 A She wasn't convicted of murder. 

5 Q Manslaughter. 

6 A Man, second. 

7 Q Manslaughter. Manslaughter, sorry. You testified 

8 in that case, correct? 

9 A I testified in that case, yes. 

10 Q All right. And you were asked the question "Isn't 

11 it true that X-rays give you additional information 

12 and more complete information about whether a 

13 fracture is healing or not?" And your answer was 

14 "No, the X-ray gives additional information, but 

15 the best information is what we see with the 

16 eyeball, and what we see under the microscope. 

17 That's the best information. The X-ray is helpful, 

18 but not dispositive." 

19 A I'd agree with that. 

20 Q Okay. But in this case you had the microscopics, 

21 you concluded that there was an X-ray, but then you 

22 changed your -- I mean, you concluded that there 

23 was a fracture, but then you changed your mind 

24 after the less definitive X-rays? 
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1 A What it was is I adopted Dr. Greenwald's 

2 interpretation, because there were sections through 

3 bone, but I thought it was through the full 

4 thickness of the bone. And when I saw the X-rays, 

5 apparently the sections that Dr. Greenwald had 

6 taken were not through the full thickness of the 

7 bone, it was through a margin, the edge of the 

8 bone. And I think I had -- I had interpreted the 

9 fracture, when you say a fracture, I assume it's a 

10 fracture through the bone. But this turned out to 

11 be not a fracture to the bone so that person can't 

12 walk or use a hand or something, it was kind of a 

13 chip at the edge, and that permitted me to make a 

14 better diagnosis when I reviewed the slides, 

15 
E because I think there is some scar tissue in the 
8 

1 16 f area of the bone that Dr. Greenwald took, but it 

m 17 ~ 
~ 

wasn't through -- through the marrow, through the 

~ 18 
0 

whole bone, itself. It was just an edge. And my 
< 
~ z w 19 ~ 

® 
interpretation of that was, after seeing the 

< 
20 ~ 

~ 
0 

X-rays, I agreed with the radiologist who read the 
~ 

0 

~ 21 m 
~ w 

report at York Hospital, that there were no 
w s 

22 fractures. And I didn't see a fracture. What I 

23 did see after reviewing the slides again, what Dr. 

24 Greenwald had looked at, is scar tissues, fibrosis 
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1 on the margin of the outside of the bone, which 

2 could be there actually through bruising, injury, 

3 twisting a bone. There can be hemorrhage on the 

4 outside of the bone that heals sometime with 

5 calcification. And that's how I interpreted it 

6 after seeing the X-ray. I think the X-rays are 

7 very helpful in evaluating fractures. Depending on 

8 the circumstances, the microscopics evaluation is 

9 more accurate as to timing, how long a fracture's 

10 been there. 

11 Q I just want to make it clear, though, you did not 

12 actually perform the autopsy in this case, correct? 

13 A That's correct. 

14 Q And you had the microscopic slides when you wrote 

15 
E 

your November 20th report, correct? 
8 

I 16 A f That's correct. 

~ 17 Q And your prior testimony in other cases has been 
~ 

~ 18 that the microscopic slides is a definitive tool? 
a 
< 
~ z w 19 A ~ They have to be looked at together. I think 
® 
< 20 ~ 

~ 
depending on what we're looking for, the X-ray 

a 
~ 21 m 
~ 

gives a whole bone. You see the whole bone. The 
w 

~ 
22 microscopic slide only takes a tiny, less than a 

23 dime-size piece of bone from wherever it's taken. 

24 So we don't get a full picture of the entire bone 
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1 with the microscopic slide. We see just a tiny 

2 little section that's been taken. And so I think 

3 both have to be used together. If it's a matter of 

4 aging how old an injury is, the microscopic can be 

5 more helpful if it's taken through the fracture 

6 than an X-ray, in my opinion. 

7 Q Again, from the Louise Woodward case. You were 

8 asked a question UIn order to confirm that 

9 opinion, meaning the existence of a fracture, you 

10 would have an X-ray done, wouldn't you, doctor? II 

11 And your answer was IINo, you're going backwards. I 

12 do the microscopic slide as it was done here to 

13 confirm what happened to the bone. The X-ray is 

14 more general than the autopsy and a microscopic 

15 
E 

slide. What we see sometimes that looks like a 
~ 

} 16 
i fracture on the X-ray, we want to confirm it by 

~ 17 
i:l 

autopsy. And oftentimes in autopsy, we find 

~ 18 
;, fractures that were not picked up on the X-rays." .. 
'" z 
w 19 "-

® 
That was your opinion before. 

.. 
20 A ::l; 

II: 
0 

That's true. But you see you started in the middle ... 
Q 

i5 21 '" II: 
W 
<J) 

of some -- I'm referring back to something else. 
s 

22 Yes, the X-ray the autopsy can show fractures 

23 that are not seen on X-ray. But I think in the 

24 general overall evaluation of the skeleton, the 
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1 skeleton, we could see a whole bone on an X-ray. 

2 If I do the autopsy, I can see the whole bone. But 

3 if I'm reviewing somebody else's slide, of course 

4 you see that -- see that with the naked eye. All I 

5 can see is that little dime-size piece of tissue 

6 that's removed. And in that regard, you have to 

7 use them both together. And I adopted, initially, 

8 Dr. Greenwald's calling these fractures with the 

9 understanding my interpretation was it was a 

10 complete fracture through the -- through the bone. 

11 That's why I said in this that -- that the injury, 

12 the fracture that Kassidy had suffered would have 

13 been apparent to any adult, because if you have a 

14 fracture through an arm or a leg, it would be 

15 
E 

apparent to any adult. But it turned out that's 
8 

I 16 
i 

not the kind of fracture Dr. Greenwald was 

m 17 ~ referring to, and I only understood that after I 
~ 

~ 18 
~ 

saw the X-ray. That's all. 
< 
0 z w 19 Q ~ But you had the microscopics, though? 
® 
< 

20 A ~ 
~ 

Yeah, but the microscopic is just -- is just the 
~ 
0 

~ 21 m 
~ 

edge of the bone. And from the microscopic, there 
w w 
5 

22 was scar tissue, fibrosis. So I assume what I 

23 adopted what Dr. Greenwald's opinion was. When I 

24 saw the whole bone and saw that what she was 
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looking at was just the edge of the bone, that 

influenced -- that change my opinion, yes. 

But let's just be clear. You didn't perform the 

autopsy, correct? 

That's correct. 

And you didn't actually see the bone that was 

injured 

That's correct. 

-- in your opinion injured, in Dr. Greenwald's 

fracture, correct? 

I'm sorry? 

You didn't actually see the bone which, in your 

opinion is injured, but in Dr. Greenwald's, it's 

actually fractured. You didn't actually see 

it? 

Yeah, but you see, also, what's confusing here is 

when Dr. Greenwald does the autopsy, the gross 

autopsy, she doesn't see a fracture. She doesn't 

describe any fracture in the autopsy. It's only 

when she looks at the microscopic slides that she 

says there's a fracture. And that's a bit 

confusing, because usually if you see -- if there'S 

a fracture, you see it with your naked eye in the 

course of an autopsy. In this instance, Dr. 
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1 Greenwald, on these tibia fractures, the tibia 

2 fracture, doesn't note any fracture, but does find 

3 it under the microscopic -- under the microscope. 

4 And that's a bit confusing also, because it usually 

5 works just the opposite. First, you see it with 

6 the naked eye, and then you look at it under the 

7 microscope. We don't usually take tissues that we 

8 don't see abnormalities in. 

9 Q But you testified before that it is the autopsy 

10 and now I'm referring to -- do you remember 

11 testifying in a case, Commonwealth of Massachusetts 

12 v. David Azar, A-z-a-r? 

13 A Azar. 

14 Q Azar. Do you remember testifying in that case? 

E 
15 A What year was that? 

8 
1 

t 16 Q 1989. 

m 17 A ~ Yes. 
~ 

~ 18 Q 
0 

Okay. And when ---
< 
0 z w 19 A ~ I can remember old events. I can't remember 
® 
< 
~ 20 ~ 
0 

yesterday, but I can remember 1989, yes. 
~ 

0 
~ 

21 Q m 
~ w 

Okay. And you -- one of the issues in that case is 
~ 

22 the -- was the existence of X-rays, right? 

23 A I don't recall that, specifically. 

24 Q Okay. Well, if you were asked a question "You're 
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examining fractures and injuries, doctor, that are 

evident to you or someone who works with you on an 

X-ray that was taken before the autopsy, correct?" 

And your answer was "Not really. That's evidence 

to me in the course of doing the autopsy. In the 

course of doing the autopsy, we peel away the 

tissues, direct the tissues, look at the bone. An 

X-ray prior to autopsy can be helpful in pointing 

out where there may be some fractures, but it is 

the autopsy dissection alone that determines where 

the fracture is." Is that ---

Yeah, that's right. That was a situation just the 

opposite where there were fractures seen on X-ray 

that weren't present on the autopsy, that the 

autopsy doctor didn't see it, but was on X-ray. 

I want to go back to your report from November 

20th. You testified on direct today that Kassidy 

died as a result of injuries that were minutes to 

an hour or two old, correct? 

Yes. The immediate cause of death, right. 

Right. But, again, now that -- you've changed your 

opinion on that, as well, haven't you, about how 

long those injuries were inflicted that caused 

Kassidy's death? 
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1 A Well, I was referring today to the fat embolization 

2 which would have caused death very rapidly. 

3 Q But just so 

4 A Which I didn't -- which I wasn't referring to in 

5 the -- previously. 

6 Q Just so we're clear, in your report on November 

7 20th, you refer to the possibility that Kassidy 

8 could have suffered injuries that were five hours 

9 old, 12 hours old, or 20 hours old, and you 

10 couldn't tell from the microscopies which range 

11 they fell into, right? 

12 A Well, let me -- may I read what I said? "It is 

13 further my opinion that although the fresher 

14 bruises to the head and abdomen and the subdural 

15 
E 

hemorrhage could have been inflicted 12 hours 
~ 
1 

t 16 before death, they are also consistent with having 

~ 
~ 17 i been inflicted 24 hours or five hours before 
~ 
~ 18 death." 
0 
< 
~ z w 19 Q ~ You said 20 hours, not 24 hours. 
® 
< 
~ 20 A ~ 

~ 
Maybe 20 hours. I don't have the exact copy here. 

0 

~ 21 m 
~ 

But those are the injuries I'm referring to. As 
w 

~ 
22 far as the frenulum, the tear in the frenulum and 

23 the bruises on the back where there were injuries 

24 without inflammatory nature, those injuries and the 
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1 injuries -- whatever injuries were on the face that 

2 mom didn't see when she dropped the baby off in the 

3 morning, to that extent they were fresh injuries, 

4 as well as these other injuries. And when I say 

5 fresh injuries, injuries without an inflammatory 

6 reaction, and less than two hours old. 

7 Q All right. I'm going to ask you about that in a 

8 second. But I just want to be clear. You did not 

9 mention anywhere in this report injuries that were 

10 less than five hours old, did you? 

11 A I'd have to read through this and see. What I 

12 refer to in the report was a specific question that 

13 had come up about those particular fractures. I do 

14 say that the injuries -- that there were injuries 

15 of different ages that were inflicted over a 

16 considerable period of time, and could have 

17 occurred when the baby was in the exclusive care 

18 of her mother, or Mr. Marshall, or Mr. Evans. I 

19 
® 

guess so that the -- yeah, I don't see -- I 

< 
20 ~ 

~ 

~ 
don't I don't recall, specifically, referring to 

0 

~ 21 m 
~ w 

the fresher injuries. 
5 

22 Q So no mention of injuries less than five hours old 

23 in this report, correct? 

24 A Well, only that when it occurred -- when I refer to 
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1 the exclusive care of Mr. Marshall, that that last 

2 four hours 

3 Q I'm sorry, doctor 

4 A -- refer to 

5 Q Doctor, I'm sorry, it's a simple question. Did you 

6 refer to any injury -- is there any mention of any 

7 injury less than five hours old in this report? 

8 A Well, that has to do with the exclusive care of Mr. 

9 Marshall, which is less than five hours. 

10 Q Well, let's talk ---

11 A I don't specifically say less than four hours or 

12 five hours. 

13 Q Well, let's talk a little bit about those injuries 

14 that are show fresh, fresh -- no reaction, as 

15 
E 

you say, are fresh injuries, as you say. Just so 
8 
~ 
i 16 
i 

we're clear, there's one in the lip, right? 

~ 17 A m Well, the one that ---
~ 
8 
~ 18 Q 
~ 

The frenulum. 
< 
~ z w 19 A ~ The one I recall is in the frenulum, that little 
® 
< 

20 ~ 

~ 
median thing that's torn. 

0 

~ 21 Q ~ 
~ 

Okay. And there's one little bruise on the back? 
w 

~ 
22 A Two on the back, I think. 

23 Q And there's one section on the back -- one 

24 microscopic section on the back, right? 
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1 A I'll take your word for it. I know there's 

2 something on the back. 

3 Q And there might be one on the back of the head, as 

4 well, correct? 

5 A Yeah, that 

6 Q All right. Now, the fact that there's no reaction 

7 doesn't mean, though, that those injuries happened 

8 in less than two, three, four hours, does it? 

9 A Well, to those injuries, yes, unless there were 

10 other areas that had more inflammatory response. 

11 But these were small lesions, and any section 

12 through those lesions should have picked up an 

13 inflammatory reaction if they -- if such a reaction 

14 had developed. So my opinion would be that those 

15 
E 
~ 

were all fresh, bland hemorrhages without 
~ 
~ 16 
I 

inflammatory reaction that occurred freshly. And, 
m 17 ~ 
~ 

also, I included -- I referred to the mom's 
8 
~ 18 
~ 

statement that there were injuries on the face that 
0 z w 19 ~ 

® weren't present when she dropped the baby off, 
< 

20 ~ 
~ 

~ would have been fresh, also, even though they all 
0 z 
0 21 ~ 

~ w weren't sampled. 
S 

22 Q Okay. Well, that's not what you said during your 

23 deposition a couple of weeks ago, was it? You were 

24 asked -- you were -- you testified about how 
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1 injuries heal, and you said that -- I asked you the 

2 question: "Are these the sort of ranges of times 

3 when -- are there any sorts of ranges of times when 

4 these different reactions occur themselves?" And 

5 you said "It depends not only on the range of time, 

6 but the intensity of the reaction. Part of the 

7 problem with the intensity is that it depends on 

8 how many sections I've taken, because the same 

9 lesion" -- that means the same injury, right, same 

10 lesion -- "in one -- one body can get an area that 

11 looks like -- that looks two hours old and another 

12 area that might be 20 hours old, because the whole 

13 injury doesn't respond at the same time." Correct? 

14 A Yes. 

E 15 Q Okay. That's because the injury heals from the 
8 
t 
~ 16 
i 

outside in, more or less, right? 

m 17 A ~ Yes, and, therefore, depends large on the sub. 
~ 

~ 18 
~ 

The bigger the injury -- the subdural the bigger 
< 
~ z w 

19 ~ the injury, the more variation there may be within 
® 
< 
~ 20 ~ 
0 

the bruise when microscopic sections are taken, 
~ 

0 z 
0 21 m 
~ w 

yes. 
00 

~ 

22 Q And you also testified on the second day of 

23 deposition that after many days there would still 

24 be some parts that still look fresh from the older 
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1 injury, correct? 

2 A Look fresh ---

3 Q From -- from the older injuries. The older ---

4 A As opposed to the old injury? 

5 Q Right. 

6 A Yes. 

7 Q So there still could -- even if that injury was 

8 inflicted days before, there could still be 

9 portions when you looked microscopically that show 

10 no reaction, right? 

11 A Yes. 

12 Q So simply because there's no reaction doesn't mean 

13 that those injuries were inflicted on Thursday 

14 morning, does it? 

15 A Well, it depends on how big the injury is and how 

~ 16 I big the sample is. And these injuries we're 

m 17 ~ 
~ 

talking about, my opinion would be that, under the 

~ 18 
~ 

microscope, they are fresh and less than two or 
< 
~ z w 19 ~ 

® 
three hours. If there are parts of that lesion 

< 
20 ~ 

~ 

~ 
that weren't sampled that are older, we don't have 

a z 
0 21 m 
~ w 

S 
them. But the small lesion, one sample should be 

22 enough. 

23 Q Well, let's just be clear what we're talking about. 

24 I mean, a microscopic sample is microns thick, 
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right? 

Yeah, but the whole block is taken. It's about a 

nickel thick. 

Right. But what you're looking at is only atoms 

thick, correct? 

Seven microns. 

Yeah, out of an injury, out of a bruise that could 

be ---

That's right. 

any shape and size? 

That's right. 

The last thing I want to cover with you is you were 

asked during the deposition about the internal 

injuries to the abdomen. Remember that? 

Yes. 

And you testified during the deposition that the 

internal injuries, the bleeding in the abdomen in 

the intestinal area, the mesentery of Kassidy was 

older than the four hours the baby was with 

Marshall, correct? 

I believe so, yes. 

All right. And you've testified that it could be 

anywhere from 12 to 18 hours, correct? 

I believe so. You have it there. Or 
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1 approximately. It could be longer a little bit. 

2 Twelve to eighteen isn't magical, but in that 

3 timeframe. 

4 Q But those internal injuries to Kassidy's abdomen 

5 were clearly older than they -- than -- than that 

6 morning, Thursday morning? 

7 A Yes. 

8 MR. DELKER: If I could just have a moment? 

9 THE COURT: Sure. 

10 [Pause in proceedings] . 

11 MR. DELKER: I don't have any further questions at . 

12 this time. 

13 THE WITNESS: Thank you. 

14 THE COURT: Mr. Sisti? 

15 MR. SISTI: Thank you, your Honor. 

16 A REDIRECT EXAMINATION [By Mr. Sisti]: 

17 Q I've got a few questions that were generated by the 

18 attorney general's. I'd like to actually come back 

19 a little bit, and let's go back to background, 

20 first, and we'll take you right up through Lambert, 

21 because through the magic of the internet, we've 

22 got that case. Let me go back and we'll discuss a 

23 few things about fees, and who hires you and why 

24 they hire you, okay? Let me ask you right now, so 
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1 the jury gets an idea: How many cases have you 

2 worked on throughout your career? How many 

3 criminal cases have you worked on, if you can even 

4 estimate them? 

5 A In the 40 years 

6 Q Yeah. 

7 A -- in homicide cases that I've done autopsies, or 

8 testified or reviewed? 

9 Q Right. 

10 A Many thousand cases. 

11 Q Many thousand. Mr. Delker brought up about three 

12 or four cases. I'd like to go through those just 

13 so the jury gets an idea of what we're talking 

14 about here. He brought up -- let's start with the 

15 o. J. Simpson case, okay? Were you hired to 

16 testify in a certain fashion in that particular 

17 case? 

18 A No. 

19 Q Let me give the jury an idea. While you were out 

20 in Los Angeles testifying in the O. J. Simpson 

21 case, was there another case going on at the same 

22 time? 

23 A Yes. 

24 Q Can you tell the jury the other case you were 



122 

1 working on in Los Angeles at the same time? 

2 A While I testified, called by the defense in the o. 

3 J. Simpson case, on the one side of the court 

4 courthouse, I was called by the Los Angeles 

5 District Attorney's office as their expert in 

6 another case, a different case, the Boggs case, 

7 B-o-g-g-s, in which a doctor was charged, and two 

8 other people, with killing people for insurance 

9 purposes. And I was their -- the prosecutor's 

10 chief expert same week, same time, testifying in 

11 the -- for the prosecution in one courtroom and 

12 testifying, called by the defense in the o. J. 

13 Simpson case for the defense. And the testimony's 

14 the same whether it's -- whichever side calls me. 

15 Q All right. So the district attorney's office that 

16 was prosecuting Simpson hired you, special, to aid 

17 them in their prosecution of this doctor in L.A. at 

18 the same time? 

19 A 
® 

Yeah. And it just happened the same time, yes. 
< 
~ 20 Q ~ 
0 
~ 

Okay. So apparently they didn't think that you 
Q 
Z 
0 

21 m 
~ w were for hire, your words were for hire? 
S 

22 MR. DELKER: Objection. 

23 THE COURT: Sustained. 

24 MR. DELKER: Speculation. 
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1 [By Mr. Sisti]: 

2 Q Let me ask you -- it was the -- it was the same 

3 prosecuting office, right? 

4 A Same office, yes. 

5 Q Let's move on a little bit, okay. The Woodward 

6 case, were you hired to testify in a specific way? 

7 Were you asked -- you had to testify in a specific 

8 way? 

9 A No, I was not. 

10 Q What were you asked to do in that case? 

11 A Asked to review the records, review the autopsy 

12 findings, and give my opinion in the autopsy 

13 findings. 

14 Q All right. Whether you were hired by the 

~ 
15 prosecution or the defense, did it make any 

I 16 difference as to what your conclusions were going 

:Ii 17 ~ to be? 
1:i 

~ 18 A No. Now, it doesn't make a difference, but it so 
Q 
« 
Cl z 
w 19 "- happened that I agreed with the prosecution medical 

ED 
« 
:::; 20 
~ 

examiner who did the autopsy. The issue was 
Q 

tl 
21 CD 

a: 
w 

whether the Woodward baby was a shaken baby or not. 
~ 

22 And I agreed with the person who did the autopsy, 

23 Dr. Figen, for the prosecutor, called by the 

24 prosecutor's office, that it wasn't a shaken baby. 
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1 The baby had injuries, but it wasn't from shaking. 

2 Q All right. So the two of you 

3 A That was an issue in that case. 

4 Q The two of you, as medical experts in that case, 

5 had agreement with regard to whether or not she was 

6 a shaken baby? 

7 A That's correct. 

8 Q Now, let me keep moving on here, because we want to 

9 be sure, just -- just in general. It was mentioned 

10 during the direct, and I'm flattered, but how many 

11 times have I called you for help to come in and 

12 testify to see if it would be favorable for my 1 
13 client? How many times have I called you and about 

14 how many times have you been able to come in and 

E 
15 testify favorably? 

8 
~ 
~ 16 A 
i You've contacted me over the years maybe six or 

m 17 ~ 
~ 

eight times. And I think I'm helpful when I tell 
6 

! 18 
~ 

you what my opinion is. 
< 
~ z w 19 Q ~ Right. 
® 
< 
~ 20 A ~ 
0 

Even though you may not like -- you have liked it. 
~ 

0 z 
0 21 m 
~ w 

So you may have called me to testify two or three 
00 

5 
22 or four times, but I may have reviewed eight or so 

23 cases and gave you my opinion and you didn't call 

24 me to testify. I think that the forensic 
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1 pathologist does a service by giving an opinion, 

2 whether or not he or she is called to give further 

3 testimony in the case. 

4 Q I mean, do you always give me a good pat on the 

5 back and say, hey, you're guy's in great shape? 

6 A No. No. 

7 Q The majority of the times what -- what happens? 

8 A Well, I give you information which -- which I hope 

9 is helpful to you in assessing how you're going to 

10 proceed in the case, but as to whether or not 

11 the -- the theory of the prosecution, for example, 

12 is solid from a medical examiner point of view or 

13 not. And most of the time I'll tell you the 

14 prosecution theory is very strong and very 

E 15 accurate. 
8 

I 16 Q i Yeah. Now, again, the majority of the times -- for 

-
17 every, let's say, one time you come to court and 

~ 

~ 18 
0 

testify as an expert for the defense, for everyone 
< 
0 z w 

19 ~ 

® 
time you do that, how many times do you testify for 

< 
~ 20 
~ 

the government, for the state, the prosecution? 
0 

~ m 21 A ~ w 
I would say easily 10 or 20 times for the 

~ 
22 prosecutor's office or the district attorney's 

23 office for every time I'd be called in to testify 

24 for a defendant. And that's partially largely 
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1 because my official position with New York City, or 

2 with the state police, presently, I work with the 

3 prosecutors, and most of my appearances are 

4 official appearances. But overall, over the years, 

5 I've testified 10, 20 times more frequently for 

6 prosecutors than for defense attorneys. 

7 Q Let me get back to this Lambert case that was the 

8 subject of some pretty intense questioning on 

9 cross-examination. Her name was Lisa Michelle 

10 Lambert? 

11 A Yes. 

12 Q And is this the same Lisa Michelle Lambert that, 

13 after hearing Lambert's appeal of her sentence, the 

14 U. S. District Court Judge, Stuart Bazelle, 

15 overturned Lambert's conviction declaring that 

16 Lambert was, quote, actually innocent, end quote, 

17 
~ 

of killing Lori Snow? Is that the same ---
8 
~ 18 A 
~ 

Yes. 
< 
~ z w 19 Q ~ 

® 
-- Lambert that we're talking about? 

< 
~ 20 A ~ 
0 

Yes. 
~ 

c 
~ 21 Q m 
~ w 

S 
Is that the same Lambert that you testified for in 

22 the State of Pennsylvania? 

23 A Yes. Called by the defense, yes. 

24 Q Called by the defense. Is that the same Lisa Marie 
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1 -- Michelle Lambert where, ln addition, given the 

2 nature of the prosecutorial misconduct alleged, and 

3 now proven here, for example, obstruction of 

4 justice, perjured testimony, the wholesale 

5 suppression of exculpatory evidence, and the 

6 fabrication of inculpatory evidence, we find 

7 that factual predicates of any of Ms. Lambert's 

8 claims that she is actually innocent. Is that 

9 the same Lisa Michelle Lambert? 

10 A Yeah. That was the federal judge saying that he 

11 thought the whole case was fabricated by the 

12 prosecution. 

13 Q And now is that the same Lesha -- Lisa Michelle 

14 Lambert that the State of Pennsylvania has until 

15 December 20th of this year to produce other 

16 evidence or the case will be dismissed? 

17 A I think so. That was just a recent decision I read 

18 about in the newspapers. That's what brought it to 

19 
® 

my attention. 

< 
~ 20 Q 
~ 

Okay. So that's the -- that's the same Lambert 
0 

~ m 21 ~ w 
that Mr. Delker was referring to, right? 

00 

~ 

22 A Yes, that's the case in which the trial judge 

23 criticized my testimony. 

24 Q That's the same case that the trial judge 
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1 criticized your testimony, and the same case that's 

2 just been overturned by the federal judge, correct? 

3 A Yes. 

4 Q And I understand that the trial judge not only 

5 criticized your testimony, but appeared to 

6 criticize each and every expert the defense brought 

7 in the courtroom? 

8 A Yes. The trial judge, a bunch of forensic experts, 

9 other forensic pathologists, other criminalists and 

10 the trial judge criticized everybody in finding 

11 Lambert guilty and sentencing her. And that was 

12 what was overturned just now. 

13 Q Who were some of these experts that this trial 

14 judge just lashed out at? 

15 A Well, one of the other forensic pathologists, Dr. 

16 Charowick who's chief coroner of the Allegheny 

17 county in Pittsburgh, Pittsburgh, Allegheny County, 

18 he's a forensic pathologist and an attorney who's 

19 
® 

written extensively, past president of the American 
< 
~ 20 ~ 
0 
~ 

Academy of Forensic Sciences, he -- he and I had 
0 
~ m 21 ~ w w 

the similar opinion, and he testified, also, that 
~ 

22 Ms. -- that the decedent could not possibly have 

23 said Snow did it to me 15 minutes later after the 

24 injuries, who also was equally castigated as I was, 
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1 as was every other. There must have been a half 

2 dozen forensic experts, each individually 

3 castigated. 

4 Q But as we sit here today, as we're testifying in 

5 front of the jury today, her conviction has been 

6 overturned, correct? 

7 A Yes. 

8 Q Now, I want to get into a few other things with you 

9 that were opened up a bit on cross-examination. 

10 Sounds like the prosecutors have read your book. 

11 A First book. 

12 Q First book. 

13 A There's another one. 

14 Q You don't try to hide the ball in these books about 

E 15 the ins and outs of what's going on in the medical 
8 

I 16 ! examiner's office? 
I 
m 17 A ~ No, I included, in fact, a full chapter on my 
~ 

~ 
; 18 dispute with Mayor Koch as to the independence of 
~ 
~ z w 

19 ~ the medical examiner's office, and the charges that 
® 
~ 

~ 20 
~ 

were -- he stated the reason for demoting me. And 
~ 

0 

~ 21 ~ the bottom line was I don't think that the medical 
w 
00 
~ 

22 examiner is a team player and is not part of the 

23 district attorney's office. A lot of people will 

24 disagree with me on that, but it's my firm 
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1 conviction. 

2 Q Was that -- was that really -- that was the area of 

3 dispute between you and the D.A., Morgenthau, 

4 apparently, isn't that right? 

5 A Yeah. In the ensuing litigations that came up, and 

6 it initially was overturned by the -- by the 

7 federal court in Manhattan, my demotion, when Mayor 

8 Koch was called to testify, his reason that he gave 

9 for demoting me is he didn't think he could have a 

10 chief medical examiner whom the most important --

11 there are five separate district attorneys, and 

12 each -- they're five counties in New York City. 

13 The four other district attorneys all said they 

14 wanted a medical examiner who's independent. And 

E 15 
8 

Mr. Morgenthau, who's still the district attorney, 

I 16 
~ 

said that I wasn't cooperating with his office. 

m 17 ~ 
~ 

And the mayor said that he couldn't have a chief 
8 
~ 
0 

18 medical examiner who didn't cooperate with the most 
< 
~ z w 

19 ~ 

® 
important district attorney in New York City. And 

< 
~ 20 ~ 

~ 
that was the reason during testimony for demoting 

c 
~ 

21 m 
~ w 
~ 

me. He had, you know, he had ability to do that. 
~ 

22 Q I want to go into some substance here. I want to 

23 bring this to Kassidy, to Kassidy Bortner. And I 

24 just want to get back on track here. There really 
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1 isn't a lot of dispute between you and Dr. 

2 Greenwald, is there? 

3 A No. I think that Dr. Greenwald did an excellent, 

4 excellent job in this investigation, and I --

5 whatever difference there is in the interpretation 

6 of the fracture, I think isn't really relevant 

7 to to any of the issues in the case. I mean, I 

8 agree I have a disagreement about a fracture of 

9 the tibia, which I don't think it's as severe as 

10 Dr. Greenwald might think it is. But I think 

11 that's irrelevant to the cause of death. The cause 

12 of death was mUltiple injuries over a period of 

13 time, plus the immediate injuries after -- in the 

14 four-hour period, or three-hour period the baby was 

E 15 with -- was with Mr. Marshall. And that includes 
8 

I 16 
~ 

during that time when the fat embolizations 

m 17 ~ occurred. 
~ 

~ 18 Q Okay. Now, I want to go to this fat embolization, 
Q 
< 
0 z w 

19 ~ because you were shown articles and questioned 
® 
< 
~ 20 ~ 
0 

about that. Do you know offhand whether or not Dr. 
~ 

Q 

~ m 21 ~ w 
Greenwald had ever been involved in a study that 

w 
~ 

22 was dedicated to fat embolism? 

23 A I don't know. 

24 Q Okay. But you were, I take it? 
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1 A Actually, I was involved with that study when I 

2 first started in the medical examiner's office that 

3 Dr. Pomovich did for a year. And some of the cases 

4 he used were my cases that I did autopsies on. 

5 Q And in that particular study, did it deal with the 

6 type of injury that we are seeing in Kassidy 

7 Bortner, or are we dealing with a specifically 

8 different type of injury? 

9 A It's a different type of injury. The injuries 

10 that study was devoted to people struck by autos in 

11 New York City, who had bumper fractures on the 

12 tibias and fibulas, the lower extremities. That 

13 is, usually in fatal injuries of pedestrians, when 

14 the car -- the front of the car hits the 

E 15 
8 

pedestrian, they'll be injuries and fractures to 

I 16 
i the lower extremities, plus whatever injuries 

m 17 ~ 
~ 

develop as a result of falling down. In that 

~ 18 
0 

study, what Dr. Pomovich did was collect lung, 
< 
0 z w 

19 ~ 

® 
brain, kidney samples, and found that in most of 

< 
~ 20 ~ 
0 

those people who died, some who died right away, 
~ 

0 z 
0 

21 m 
~ w 

most died right away, some who died after weeks in 
S 

22 the hospital from the injuries, that they had 

23 evidence of bone marrow fat emboli to the lungs of 

24 varying sizes. Most of them were there, but not 
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1 very much. And that the bone marrow fat is encased 

2 in bone spicules. So that when we look at it under 

3 the microscope, we can see little bony areas in the 

4 blood vessels that don't belong there and fat in 

5 those bony -- in relation to those bony areas. And 

6 that says ah ha, here's some bone-marrow emboli. 

7 Let's do a fat stain. And what I didn't do here, 

8 what Dr. Greenwald did, and I give her great credit 

9 for this, is when I looked at these slides, I 

10 didn't see any bone-marrow emboli, and she had a 

11 different kind of emboli. She had emboli from 

12 Liquefied fat due to crushing of the fat in the 

13 buttock and under the skin. And that's pure fat 

14 that goes right in the blood stream, no bone 

E 15 attached to it. That goes into the lungs, and 
8 

1 16 
i 

that's almost impossible to see because there's not 

~ 
~ 17 ~ distinctive character distinctive cells around 
~ 

~ 18 it, unless the person lives for a while and the 
0 
< 
0 z w 

19 a inflammatory cells come in. So in this instance, 
® 
< 
~ 20 
~ 

it wasn't until I looked at the fat stains that 
0 z 
0 

21 m 
~ w 

have been mentioned, special stains that are done 
w s 

22 afterwards, that I was able to see lots and lots of 

23 fat emboli, much more so than any of the cases that 

24 Dr. Pomovich studied that were reported on in that 
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1 article. Because with fat emboli, a small number 

2 of fat emboli, the body -- the lungs can cope with 

3 and the brain can cope with. But it has to do with 

4 the amounts of fat emboli. The larger the amount 

5 of fat emboli, the more damage it does to the body, 

6 principally the lungs, but also the brain and the 

7 kidney. 

8 Q Now, comparing the fat emboli you saw in Kassidy 

9 Bortner to any of your other cases over the years, 

10 on a scale of one to ten, where does Kassidy --

11 where does Kassidy fall? 

12 A She's a 10. She's a 10. And largely because it's 

13 pure fat going in, rather than bits and pieces of 

14 bone marrow. 

E 15 Q 
& 

Could that fat, I just want to clear this up. 

} 16 i Could that fat in the lung, could that have been 

~ 17 
~ 

caused by CPR? 
8 
~ 18 A a No. You get little bone -- little bone-marrow 
< 
~ z w 

19 ~ 

@ 
fat -- fat from the bone marrow in CPR. And also 

< 
~ 20 ~ 
~ 

the bone marrow fat has fat, plus the bone marrow 
c 
~ 

21 m 
~ w 
00 

makes red cells, white cells and platelets. So 
s 

22 when we have bone marrow emboli, we have fat fat 

23 mixed with all those elements of blood in the 

24 developing stages. None of that was present here. 
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1 All this fat was just pure fat without any other 

2 cells associated with it. And that's a different 

3 kind of fat emboli, embolization than in being 

4 struck by a vehicle and having fractures of the 

5 tibia and the fibula and the long bones which 

6 which cause fat with all these other cellular 

7 elements around it to go into the lung. 

8 Q So that was a significant finding when you saw no 

9 other cellular involvement other than the fat in 

10 the lung? 

11 A Yeah. That's why, when I look -- I saw -- as Mr. 

12 Delker had asked me, I saw the report that Dr. 

13 Greenwald had indicated fat embolization as part of 

14 her diagnosis. That's absolutely correct. But 

E 15 
8 

when I looked at the lungs on the regular H & E 

1 

t 16 stains, I didn't see any accompaniments to the 

m 17 ~ 
~ 

fat, so I thought to myself there's probably a 

8 
~ 18 
~ 

small number of fat emboli, it wasn't very 
< 
0 z w 
~ 19 
® 

significant. And that's when we did the -- the 

< 
~ 20 ~ 

~ 
deposition. Later, when I looked more -- when I 

0 
~ m 21 ~ w had more time to look at the rest of the 
~ 

22 microscopic slides, I saw that there was a great 

23 deal of fat embolizations, and Dr. Greenwald was 

24 absolutely correct in including that high up in her 
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1 diagnoses as to the cause of death. 

2 Q Let me ask you on some timing questions. The 

3 small-intestine injury, is that consistent with 

4 being inflicted between four and five forty-five on 

5 11/8 2000? 

6 A Yes. Also consistent with other times, but 

7 definitely consistent with that time. 

8 Q The subdural hematoma, is that consistent, 

9 medically, with being inflicted between four 

10 o'clock P.M. and 5:45 P.M. on November 8th, 2000? 

11 A A portion of it could have been, but most of it --

12 other portions were within a few days older. 

13 Q The fat embolisms. Just for clarification. Could 

14 that have occurred between four and five forty-five 

15 on November 8th, 2000? 

16 A No. No. That -- it couldn't go back that far, 

17 because we're talking about something like 16 hours 

18 or something, no, not in my opinion. Definitely 

19 not. Not only the amount of fat, but also there's 

20 no inflammatory reaction for the fat which would 

21 have definitely been there if it had been if the 

22 fat had been there for such a long period of time. 

23 Q Okay. Let's talk about these tibia -- this tibia 

24 injury, left tibia injury. 
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1 A Yes. I think the -- Dr. Greenwald describes a left 

2 tibia fracture. 

3 Q Would you agree with Dr. Greenwald that she stated 

4 on a deposition "There's an older component to that 

5 which could be somewhere between two to three 

6 months in healing"? 

7 A I don't see a clear-cut fracture in the left tibia. 

8 However, if there were a fracture, there is some 

9 fibrosis, some scar tissue in the area. If there 

10 were a fracture that had pretty much completely 

11 healed microscopically, then it could have been 

12 there three months, six months, nine months before. 

13 So I would agree with Dr. Greenwald, in a sense, 

14 that if there is a fracture that's healed and 

E 15 
8 

remodeling many months old, I just can't be certain 
1 c 16 ! 

i 
that there is such a fracture in the left tibia. I 

m 17 ~ 
~ 

think that there's some old injury, some old 
8 
~ 18 
~ 

hemorrhage -- old hemorrhage that could be from a 
< 
0 z w 

19 ~ 

® 
blow to the to the leg or from a twisting motion 

< 
~ 20 oc 
0 
~ 

on the leg. I think there's some fresh hemorrhage. 
0 

~ 
21 m 

oc w 
00 

But I think the fresh hemorrhage is due to the 
s 

22 tube, the cannula, that's put into the tibia at the 

23 hospital in order to provide fluids to the child 

24 because there were not veins that could be entered. 
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1 Q Now, you were asked during your cross-examination 

2 what you were getting paid and what your source of 

3 your payment was for this particular case. I 

4 suppose that's -- that's important to you, right? 

5 A Well, yes, there are lots of cases I don't get 

6 paid, but certainly there are cases I do get paid. 

7 Q Why don't we give the jury an idea of who's paying 

8 you right now, what cases your handling right now, 

9 who's the source of your payment, for cases that 

10 you're actively working on right now. 

11 A Well, in addition to what we mentioned, I'm 

12 involved presently in investigation of deaths for 

13 the Federal Bureau of Investigation; for the U. s. 

14 Justice Department; for the Bureau of Alcohol 

E 
15 Tobacco and Firearms, lecturing for that group; the 

8 
~ 
~ 16 
i 

Veterans Amdinistration; the national -- for deaths 

~ 17 ~ in veteran hospitals I'm involved with 
~ 
6 
~ 18 
; 

investigating; I've done work for the drug 
< 
~ z w 19 ~ enforcement agencies; and lots of other federal 
® 
< 
~ 20 oc 
~ 

agencies. But my fee schedule's pretty much the 
c 
~ 21 m 
oc w 

same whether, you know, depending if the individual 
W 
~ 

22 can afford the fee. 

23 Q Do different states hire you to come in and lecture 

24 with regard to homicide investigation? 
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1 A I do a lot of homicide-teaching courses. I used to 

2 do a series of them here in New Hampshire in the 

3 seventies. Every two years, we had a homicide 

4 investigation course ln New Hampshire for the state 

5 police. I've -- in the past few weeks, I've 

6 lectured in -- for the Ohio Attorney General's 

7 office, the state -- statewide seminar. I do an 

8 annual seminar for the Michigan State Police; for 

9 the Missouri State Police, for -- ln Kansas; in 

10 California for the public defender's office; for 

11 the National Death Penalty Conference, Colby, 

12 Maine; an annual course that we give every August 

13 in Colby, Maine; lots of lecturing for the New 

14 York State Police. But I'll spend a good part of 

15 my time going around the country lecturing. And 

16 there's been a great increase and interest in 

17 police agencies on forensic science because of all 

18 the developments in DNA and other technologies. So 

19 this has been an area that's been very much growing 

20 in the past five, ten years because of the growth 

21 of forensic science and the application to the 

22 criminal justice system. 

23 Q Let me ask you something: During the course of 

24 this particular investigation, this particular 
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1 case, has Alan or have I told you to in any way, 

2 shape, or form, restrict information to the 

3 attorney general's office? 

4 A No. 

5 Q Have you been given any kind of direction from us 

6 that you should be coy or you should somehow 

7 withhold information from Mr. Delker or anybody 

8 else? 

9 A No, not at all. But my opinion continues to evolve 

10 as I get more information. So part of that thing 

11 that Mr. Delker was concerned about was, in fact, 

12 when I did -- when I did examine the -- all the 

13 additional slides out of the 200 that I received, 

14 my opinion was influenced by that. And when I did 

15 
E 
8 

finally get the X-rays, my opinion was influenced 

~ 16 f by that. And it isn't I hope there isn't a 

m 17 ~ 
~ 

feeling that I, in any way, withheld information. 

~ 18 
~ 

I just -- nothing is written in granite. If next 
< 
~ z w 19 ~ 

® 
week or next month -- I mean, I've change death 

< 
20 ~ 

~ 
~ 

certificates years later. More information comes 
0 

~ 
21 m 

~ w 
00 

up that I didn't have at the time that I issued the 
~ 

22 death certificates. So, you know, it's an evolving 

23 process, and the more information I have, the 

24 better an opinion I can have. 
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I Q As you sit there today, do you feel as though you 

2 had or have now enough information with regard to 

3 the fat emboli to render the opinion that you 

4 rendered before this jury? 

5 A Yes. 

6 Q Any question about that, at all? 

7 A No. 

8 MR. SISTI: If I could have a moment, your Honor? 

9 THE COURT: Sure. 

10 [Pause in proceedings] . 

11 MR. SISTI: Thank you, very much, doctor. 

12 THE COURT: Any recross, Mr. Delker? 

13 MR. DELKER: Yes. Thank you. 

14 A RECROSS-EXAMINATION [By Mr. Delker] 

15 Q I think if I heard you correctly on cross, you said 

16 when you first looked at the slides you thought it 

17 was fairly minor, the fat emboli, correct, or --

18 because you didn't see the stains at that point? 

19 A That's right. I think it was minor because Dr. 

20 Greenwald had listed it, but I didn't see any real 

21 evidence of fat embolization on the usual H & E 

22 stains. So 

23 Q What does systemic fat emboli mean? 

24 A It means emboli that goes through the whole body. 
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1 And, in effect, once it gets into the blood stream, 

2 goes first to the lung, and it's filtered out, 

3 large portions of it are filtered out in the lungs 

4 and clog up the lungs. Some of it goes to the 

5 brain. Some of it goes to the kidneys and 

6 throughout the body, but they trapped in the brain, 

7 kidneys and lungs. And that's -- systemic means 

8 through the whole body. 

9 Q And what is ambiguous about Dr. Greenwald's 

10 conclusion on page 13 that the fixed sections of 

11 lung confirmed the presence of extensive fat emboli 

12 in all sections examined? And you certainly read 

13 the autopsy report before the deposition, I hope. 

14 A Yes, I read the autopsy report. I didn't say 

15 there's anything ambiguous about it. I think 

16 that -- that Dr. Greenwald had seen fat 

~ 17 
~ 

embolization. I hadn't yet looked at the osmium 
8 
~ 18 ; stain. It says osmium stain. I hadn't looked at 
< 
~ z w 19 ~ 

® 
that yet. 

< 
~ 20 Q ~ 
0 
~ 

And the fact that she lists it as extensive doesn't 
0 

~ 21 m 
~ w 
~ 

make it important enough for you to look at before 
s 

22 a sworn deposition with the AG's office? 

23 A I had about 24 hours notice for that deposition, if 

24 you recall. I was suddenly, while I was in 
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1 Pennsylvania, told that I should provide a 

2 deposition. And I tried the best I could under 

3 those circumstances. There were hundreds of slides 

4 and I had not reviewed them all in detail. And I 

5 still hadn't received the X-rays. So that I gave 

6 the deposition the best that I could, but I had not 

7 -- whatever the reason, I hadn't reviewed 

8 everything. I didn't it wasn't set up after I 

9 finished everything. It said you have until Sunday 

10 to do the deposition, whenever I was told that. 

11 And I did it. And I did the best I could. And I 

12 told you the best I could under those 

13 circumstances. 

14 Q But just so we're clear, I mean, you've had this 

15 case since, I think you said, December of last 

16 year, perhaps early January? 

17 A No, I didn't say I had the case. I had been 

18 contacted by Mr. Sisti around that time. I think I 

19 received materials in June. And I think I'm not 

20 sure when I received -- Dr. Greenwald sent to me 

21 two large boxes of slides, you know, within weeks 

22 of when we -- when we -- you deposed me, and I 

23 hadn't looked at them. It takes a long time to go 

24 through 200 slides. 
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1 Q But just so we're clear, I mean, there were two 

2 days of deposition, right? There was one on Friday 

3 and one Sunday, so there was at least three days in 

4 between the first deposition and the second 

5 deposition? 

6 A Well, there was about an hour or two on Friday, an 

7 hour or two on Sunday we made up to do it. And 

8 during that time on Friday, Saturday, I was still 

9 in Pennsylvania. 

10 Q You've got ---

11 A I came back Sunday, but, you know, there are lots 

12 of things that happen. And I didn't -- and it 

13 takes many, many hours to go over, you know, even 

14 two minutes of slide is six hours, over six hours. 

15 So -- so that it takes time, that's all. 

16 Q Okay. Just so we're clear, though, you never 

17 issued a supplemental report, did you? 

18 A No, I didn't. 

19 Q 
® 

Okay. And you actually gave me your deposition 
< 
~ 20 ~ 
0 
~ 

today and you signed it, and you never said 
0 

~ 
21 m 

~ w 
~ 

anything about changing your opinion before you 
s 

22 signed the deposition, did you? 

23 A I skimmed through the deposition. I think that 

24 deposition is a good reflection of what I said on 
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1 the phone. I think I spoke with you his morning 

2 and I gave I told you what additional findings I 

3 had before court started this morning. And, no, I 

4 didn't -- I think the deposition is accurate as far 

5 as it goes. 

6 Q All right. Well, the deposition. Don't you say in 

7 the deposition that you signed this morning, that 

8 

9 A I signed it this morning because you wanted me to, 

10 and I was glad to do it, but what did I say in the 

11 deposition? 

12 Q Page 44 of the second day you say "I wasn't 

13 impressed with the emboli." And on page 46, you 

14 say "My opinion was in reviewing this, that the fat 

E 15 
8 

was too little to be of much consequence." You 

J 16 i signed that today, right? 

~ 17 A ~ 
~ 

Yeah, that's what -- I signed what I testified to 

~ 18 
0 

in the deposition. That's what I said, yes. 
< 
0 z w 

19 Q ~ 

® 
That's in the deposition that you signed today, too 

< 
~ 20 ~ 

~ 
little to be of much consequence, right? 

0 

g 
21 A ~ w I told you before I signed that deposition that my 

00 
5 

22 opinion about the fat embolization this morning 

23 MR. SISTI: Your Honor, may we approach? 

24 THE COURT: Yes. 
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1 [The following is a discussion at the bench] . 

2 MR. DELKER: I don't have a recollection of him 

3 telling me that. And if he did, it was two minutes before 

4 he testified here on direct. 

5 MR. SISTI: I have that recollection that he did. 

6 MR. DELKER: Then it was two minutes before he 

7 testified on direct. 

8 MR. SISTI: I'm just telling you. It was right out 

9 here, right next to that table. 

10 THE COURT: That he said what? 

11 MR. SISTI: That he changed his opinion on the fat . 

12 emboli. 

13 THE COURT: You were with Mr. Delker when he said 

14 it? 

E 
15 

8 
MR. SISTI: I was right here with him. We were 

i 
~ 16 
~ 

right there. 

m 17 ~ 
i;j 

THE COURT: Okay. 

~ 18 
~ 

MR. DELKER: I don't have a recollection of that. .. 
'" z 
w 19 Q. 

® 
But if it was, it was two minutes before he took the 

.. 
:. 20 cr stand. 
0 ... 
" z 
0 21 III 
cr 
W 

MR. SISTI: That's fine. 
Ul 

:5 

22 THE COURT: And what's the request you're making of 

23 the Court? 

24 MR. DELKER: Well, I guess -- I mean, if he's --
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1 if -- if Mark remembers it, I'm not going to dispute that. 

2 THE COURT: Okay. 

3 MR. DELKER: I didn't remember it. I mean, I don't 

4 remember him saying that, but I'll just ask him when 

5 THE COURT: Okay. 

6 MR. DELKER: - - we had this conversation. 

7 THE COURT: Okay. 

8 MR. DELKER: Thank you. 

9 MR. SISTI: Thank you. 

10 [End bench conference] 

11 [By Mr. Delker] : 

12 Q Just so we're clear, that conversation you claim in 

13 which you claim you told -- you told me about this 

14 new opinion, it was minutes before you took the 

15 witness stand? 

16 A That was minutes before. It was also before I 

17 signed the deposition. So that -- I wasn't trying 

18 to mislead you. 

19 Q Do you recognize the treatise Forensic Pathology, 

20 by Dr. DiMino? 

21 A Yes. 

22 Q It's a leading treatise on forensic pathology, 

23 right? 

24 A It's a good -- it's a good book on forensic 
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1 pathology. 

2 Q So if that treatise says "Systematic fat embolism 

3 produces a picture of progressive pulmonary 

4 insufficiency and mental deterioration, it usually 

5 develops 24 to 72 hours after either the fracture 

6 of bones or soft-tissue trauma. 

7 A Can I see that, please? [Pause] Can I read the 

8 whole thing? 

9 THE COURT: Go ahead. Take your time. 

10 THE WITNESS: Yeah. One paragraph. Systemic fat 

11 

12 THE COURT: Oh, I'm sorry. I didn't know you were 

13 going to read it out loud. 

14 THE WITNESS: I'm sorry. 

15 THE COURT: Mr. Delker, why don't you look at it 

16 first and - --

17 THE WITNESS: That's just the one paragraph you 

18 have yellowed in. 

19 [By Mr. Delker] : 

20 Q Well, I mean, does it say that, that it usually 

21 happens in 24 to 72 hours? 

22 A Except -- except in fulminating cases where it 

23 happens very rapidly. And this is a fulminating 

24 case. And mostly what it says there is that the 
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1 great majority of the cases you get fat emboli that 

2 don't cause death, but in fulminating cases, in 

3 rapid cases, it does cause death. And you're 

4 talking about the rapid case. 

5 Q But it doesn't say within minutes, does it? 

6 A Within hours it says, right. 

7 Q And one last issue on the -- the fractures. You're 

8 not a radiologist, correct? 

9 A That's correct. 

10 MR. DELKER: Could I have a moment, your Honor? 

11 THE COURT: Sure. 

12 MR. DELKER: I have nothing further. 

13 THE COURT: Okay. Thank you, doctor. You may step 

14 down. 

15 THE WITNESS: Thank you, your Honor. 

16 THE COURT: Could I see counsel, please? 

17 [The following is a discussion at the bench] . 

18 THE COURT: Okay. I just want to know where we 

19 are. 

20 MR. CRONHEIM: We are prepared to rest. 

21 THE COURT: Okay. 

22 MR. CRONHEIM: One and two .. [inaudible -

23 coughing]. 

24 THE COURT: I'm sorry, I didn't hear you. 
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1 MR. CRONHEIM: We would like the Court to take 

2 judicial notice of the fact that November 10th was a State 

3 holiday. It's an old issue that we dealt with 

4 THE COURT: I looked at that, and it's a floater 

5 for a person who works for Health and Human Services, 

6 which means they can take it whenever they want to. 

7 MR. SISTI: Or they take it that day. 

8 THE COURT: I don't think -- I don't think I can 

9 take judicial notice of it. 

10 MR. CRONHEIM: That wasn't my understanding. But 

11 if you checked on that, I would accept your -- I know that 

12 the courts were closed that day. 

13 THE COURT: Right. The courts go on a different 

14 calendar than the executive branch. 

15 MR. CRONHEIM: Right. So - --

16 THE COURT: If they're closed, they would be on 

17 floaters. I don't know, what did you come up with? 

18 MR. CRONHEIM: I think 

19 MR. SISTI: We always work. Yesterday was a day 

20 off, too, from what I recall. 

21 THE COURT: Why don't I call someone. 

22 MR. CRONHEIM: I think that they are open, to the 

23 extent that they are always open for emergencies. I mean, 

24 functionally, they're open 24 hours. And I am under the 
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1 impression they were closed that day. I -- I guess my --

2 my thought would be to reserve that issue ---

3 THE COURT: Okay. 

4 MR. CRONHEIM: so that we can go through the 

5 process. 

6 THE COURT: I'm not going to [inaudible] I want to 

7 get this done. 

8 MR. CRONHEIM: Yeah, I understand. 

9 MR. DELKER: Actually, I guess I object to the 

10 Court doing any fact finding ---

11 THE COURT: I I won't do it. 

12 MR. DELKER: No, no. I mean, if, in making the 

13 call, or submitting additional information to the Court 

14 about the nature of that holiday, that's not -- judicial 

15 notice is not meant for that. I think they have an 

16 opportunity to present this into evidence. I asked the 

17 witness. The witness said she couldn't remember if it was 

18 a holiday or not. 

19 MR. CRONHEIM: I'll ask that the Court take 

20 judicial notice that the court system was closed that day, 

21 or that it was a state holiday. I think that's ---

22 THE COURT: Yeah. I can't do that. I don't think 

23 it's the same for every department. I'll let you -- I'll 

24 leave it open 
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1 MR. CRONHEIM: Okay. 

2 THE COURT: and I'll let you find out. When you 

3 find out, then I'll entertain your objection at that time. 

4 MR. DELKER: Thank you. 

5 THE COURT: Okay. 

6 MR. CRONHEIM: I think that that makes sense. 

7 THE COURT: Okay. Is that the only other thing? 

8 MR. CRONHEIM: Yeah, I think that we should just, 

9 for the record, reconfirm with Chad. 

10 THE COURT: Okay. Can I give you 10 minutes, is 

11 that enough? 

12 MR. CRONHEIM: You can give me one minute if you [ 
13 want to. 

14 THE COURT: Okay. Do you want to take a break or 

15 just 

16 MR. CRONHEIM: Just take a break, that's fine. 

17 THE COURT: All right. And if you rest, I don't 

18 think we should give the closings now, do you? 

19 MR. DELKER: State has one witness, the rebuttal 

20 witness. 

21 THE COURT: Okay. 

22 MR. DELKER: He'll be - - he'll be very short. 

23 THE COURT: Okay. I just don't want them to come 

24 in just for you to rest and have then leave again. 
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1 MR. CRONHEIM: Well, I don't think we're going to 

2 get it in today. I don't know. 

3 THE COURT: If he has a rebuttal witness, then 

4 we'll leave early, for the day. 

5 MR. CRONHEIM: Right. 

6 THE COURT: Okay. 

7 MR. CRONHEIM: Yeah. So take a break. 

8 THE COURT: Yeah. 

9 THE COURT: We rest. 

10 THE COURT: Yeah. 

11 MR. CRONHEIM: We do the rebuttal. 

12 THE COURT: Right. 

13 MR. CRONHEIM: We have close tomorrow. 

14 THE COURT: Right. 

15 MR. CRONHEIM: Good. 

16 MR. DELKER: Okay. Thank you. 

17 THE COURT: Thanks. 

18 [End bench conference] . 

19 THE COURT: All right. Ladies and gentlemen, thank 

20 you for being patient. We're going to take a short break, 

21 just maybe about five or 10 minutes, and then we'll be 

22 back with you. We anticipate maybe finishing early today, 

23 and I think that's not a bad idea with the weather. So 

24 we'll let you know as soon as we come back in the 
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1 courtroom. But, again, please don't discuss the case, 

2 yet, and do not decide the case for yourselves. Thank 

3 you. 

4 THE BAILIFF: All rise. 

5 [Court recessed at 2:34:00 P.M.] 

6 [Court reconvened at 2:48:41: P.M.] 

7 THE COURT: Mr. Sisti? 

8 MR. SISTI: Your Honor, based on the state of the 

9 evidence, the defense would rest at this time. 

10 THE COURT: Okay. Mr. Delker, any rebuttal 

11 witnesses? 

12 MR. DELKER: Yes. Thank you, your Honor. The 

13 State calls Dr. John O'Connor, in rebuttal. 

14 MR. CRONHEIM: May we approach for a moment on an 

15 offer of proof? 

16 THE COURT: Yes. 

17 [The following is a discussion at the bench] . 

18 THE COURT: On an offer of proof, did you say? 

19 MR. CRONHEIM: Yes. 

20 MR. DELKER: I would ask him about whether he 

21 looked at the X-rays and what his opinion is with respect 

22 to the X-ray, and, particularly, the tibia. I think I'm 

23 also going to ask him about the ulnas, even though the 

24 Court dismissed the particular indictment, the 
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1 first-degree -- the first-degree assault indictment on the 

2 arm. The endangering-the-welfare-of-a-child charge is 

3 still there, the fact that the defendant didn't take 

4 Kassidy to the hospital when he saw that she didn't put 

5 her arms out to protect herself. And Dr. Baden, who 

6 admitted on direct that anyone who saw these fractures 

7 would have known that this girl was fractured and should 

8 have done something about it. It's relevant to the 

9 endangering charge. 

10 MR. SISTI: Well, first of all, it's not relevant 

11 to the endangering charge unless there'S some connection 

12 there. I mean, if -- if Will wants to make an offer as to 

13 what Dr. Baden would have said, or what Dr. Greenwald 

14 would have said about her putting her arms out, that may 

15 or may not have anything to do with the ulnas. And I 

16 think we both know that from the reports and the 

17 depositions that were given. The second thing that -- I'm 

18 at a loss for why is this rebuttal? I don't see this as 

19 being rebuttal, at all. That position with regard to the 

20 fracture has already been testified to on direct. Dr. 

21 Baden has accepted that the State's position is that there 

22 is a fracture, that there is disagreement. This is not 

23 rebuttal. What this is is it's another shot at what 

24 should have gone in during a direct case. If they wanted 
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1 to establish fracture, the time to do that was in the 

2 direct case. They did it with one doctor. We put on a 

3 case that did not dispute that she saw, or at least 

4 describes, a fracture. We're not in dispute at all. This 

5 is not rebuttal in the classic sense, or in any sense is 

6 not rebuttal. What it is, is an additional direct witness 

7 for the State's case. 

8 THE COURT: How is it rebuttal? 

9 MR. DELKER: It's rebuttal because Dr. Baden just 

10 testified that the injury, for his observation, didn't 

11 enter the bone-marrow cavity. This witness is going to 

12 testify to the tibia injury and to the bone-marrow cavity, [ 

13 that it was directly across the injury. 

14 THE COURT: Okay. 

15 MR. DELKER: And to the extent that, you know, 

16 there's a disagreement there, I think it's appropriate to 

17 go over and over ---

18 MR. SISTI: I want an offer of proof as to there is 

19 a two-stage injury with regard to the tibia. My 

20 understanding is that there is an old injury that could be 

21 two to three months old, which would have absolutely 

22 nothing to do with fat emboli in the lung at the time of 

23 death, and that there is a re-injury two to three days 

24 before death. If it is Mr. Delker's offer of proof that 
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1 this doctor is going to say that there was bone marrow 

2 released from the tibia two to three days prior to death, 

3 all right, perhaps that may get in so some kind of 

4 rebuttal case, but, again, it's more properly a direct 

5 case. But I want to know now on an offer of proof just 

6 what he's talking about when he says that. 

7 MR. DELKER: Well, I don't know that he has an 

8 opinion with respect to the fat emboli, specifically, 

9 because, frankly, we just got his opinion today, five 

10 minutes ago, so I haven't had a chance to talk to him 

11 about that. I think his testimony -- but Dr. Baden 

12 specifically said on both direct and cross, and he said 

13 there was no fracture through the bone, into the bone 

14 marrow. And this expert says that there is one in the 

15 tibia through the bone. And to the extent that that's an 

16 issue in this case, I think it's appropriate rebuttal 

17 testimony in light of Dr. Baden's waffling back and forth 

18 on this issue of -- on all of these issues, quite frankly. 

19 THE COURT: Well, I'm going to allow the rebuttal 

20 witness to testify about the tibia fracture, only, and not 

21 about the arm. 

22 MR. SISTI: All right. Our objection's on the 

23 record. Thank you. 

24 MR. DELKER: Thank you. 



158 

1 [End bench conference] . 

2 THE COURT: Mr. Delker? 

3 MR. DELKER: Dr. O'Connor. 

4 THE COURT: Good afternoon, sir. 

5 THE WITNESS: Good afternoon. 

6 THE COURT: Please remain standing, and face Mr. 

7 Delker. 

8 MR. DELKER: Please raise your right hand. 

9 
A 

DR. JOHN O'CONNOR 

10 was called as a witness, and having been first duly sworn 

11 on oath, was examined and testified as follows: 

12 DIRECT EXAMINATION [By Mr. Delker]: 

13 Q Please be seated. Could you please introduce 

14 yourself to the jury? 

15 A Dr. John O'Connor. 

16 Q Okay. And could you -- are you a physician? 

17 A I am. 

18 Q Can you explain to the jury what your background 

19 
® 

and experience is? 
0( 

~ 20 A a: 
~ 

I'm a pediatric radiologist trained at the Brigham 
0 

~ 
21 ID 

a: 
w 

5 
and Childrens Hospital in Boston; graduate of the 

22 Boston University School of Medicine; and I've been 

23 doing pediatric radiology since 1965 at the Boston 

24 Medical Center, at the Boston City Hospital. 



159 

1 Q And is pediatric radiology a particular specialty? 

2 A It is a subdiscipline of general radiology, 

3 diagnostic radiology, yes. 

4 Q All right. And what sort of work have you done in 

5 the area of pediatric radiology? 

6 A Well, I've written a fair amount, and did a lot of 

7 teaching about bone disease in children, especially 

8 trauma to children's extremities, and to the osteo 

9 system in general, the bony system, in general. 

10 Q Okay. Do you hold any positions in relation to 

11 your position as a radiologist? 

12 A Yes. I'm a professor of Pediatric Radiology and 

13 Anatomy at the Boston University School of 

14 Medicine; Director of Pediatric Radiology, Boston 

15 City Hospital, now Boston Medical Center; and I'm 

16 also associate dean for admissions at the Boston 

17 University School of Medicine. 

18 MR. DELKER: Have you -- at this point, the State 

19 would request that Dr. O'Connor be recognized as an expert 

20 in pediatric radiology. 

21 MR. SISTI: That's without objection. 

22 THE COURT: Okay. He shall be so recognized. 

23 [By Mr. Delker]: 

24 Q Dr. O'Connor, were you asked in this case to review 
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1 some X-rays? 

2 A I was. 

3 Q Regarding Kassidy Bortner, correct? 

4 A Yes. 

5 Q And do you recall when you were first contacted in 

6 this case? 

7 A I want to say two to three weeks ago. 

8 Q Now, did you have an opportunity to review an 

9 X-ray of Kassidy's left tibia? 

10 A I did. 

11 Q And what was your finding with respect to that 

12 X-ray? 

13 A I thought that the bones were of normal mineral 

14 content and architecture, generally. There was a 

E 
15 cannula on the soft tissue of the bone in the 

~ 
i 
~ 16 f region of the proximal tibia. The metaphysis 

~ 17 ~ 
~ 

is the part of the bone that grows, and 

~ 18 
~ 

there are -- on either end of the bone there is a 
< 
0 z w 19 ~ 

® 
metaphyseal growth plate. And near the proximal 

< 
20 ~ 

~ 

~ 
one, near the knee, there was a linear, irregular 

c 
g 21 
~ w 
~ 

line surrounded by sclerosis increased in density 
5 

22 on the films, all consistent with a healing 

23 fracture of 

24 some weeks to a month, or so, of age. 
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1 Q You said on the left tibia there was a line near 

2 the knee, correct? 

3 A That's correct. 

4 Q And did that fracture enter the bone-marrow cavity? 

5 A It is -- runs through the bone-marrow cavity and 

6 actually there's evidence of healing within the 

7 bone-marrow cavity. 

8 Q And you said that the fracture was in its healing 

9 stages. How could you tell that from the X-ray? 

10 A Well, ordinarily, a fracture that's not a healing 

11 fracture will just be a linear line, a black line 

12 on the film. When there has been healing, the line 

13 becomes less sharp and then the surrounding tissues 

14 around it show some increase in density as new bone 

E 15 is laid down. 
8 
~ 

t 16 Q i 
And I think you said this earlier, but what is your 

~ 17 ~ opinion as to the age of that particular injury? 
~ 

~ 18 A 
~ 

Well, I said I thought it was weeks to a month or 
< 
0 z w 

19 ~ more old. 
® 
< 
~ 20 Q ~ 

~ 
And 

0 

~ 
21 m 

~ w 
MR. DELKER: If I could have just one moment? 

0 s 
22 THE COURT: Sure. 

23 MR. DELKER: I have no further questions. 

24 THE COURT: Okay. Mr. Sisti. 
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1 MR. SISTI: Thank you. 

2 A CROSS-EXAMINATION [By Mr. Sisti] 

3 Q Would you disagree with the medical examiner from 

4 Maine that indicated that she saw it, she did some 

5 microscopic work on it, came to an opinion that it 

6 could be from two to three months old? 

7 A It's very difficult to date the tail end of a 

8 healing fracture. So I -- I would not strongly 

9 disagree. I said, if you remember, what I actually 

10 said was weeks to a month or more old. So I would 

11 not strongly disagree with the medical examiner. 

12 Q All right. So your testimony, in essence, would be 

13 consistent with the medical examiner's 

14 observations? 

15 A Yes, sir. 

16 MR. SISTI: Thank you. 

17 THE COURT: Anything further, Mr. Delker? 

18 MR. DELKER: Nothing further. 

19 THE COURT: Thank you, very much, sir. You may 

20 step down. 

21 THE WITNESS: Thank you, ma'am. 

22 THE COURT: Excuse me. Could I see counsel, 

23 please? 

24 [The following is a discussion at the bench] . 
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1 THE COURT: Okay. Any other rebuttal? 

2 MR. DELKER: No. 

3 THE COURT: Okay. 

4 MR. SISTI: To me, that wasn't rebuttal. It wasn't 

5 rebuttal. 

6 THE COURT: Okay. Moving on. I think it's 

7 rebuttal. 

8 MR. SISTI: Okay. 

9 THE COURT: Do you - - can we take up - - do you have 

10 another motion? 

11 MR. CRONHEIM: We do. 

12 THE COURT: Can we do that this afternoon, so we 

13 can start right a 9:00? 

14 MR. CRONHEIM: Yes. 

E 
15 THE COURT: I also plan on giving you a final copy 

~ 
1 
i 16 of jury instructions to take home. 
i 
~ 17 MR. SISTI: For a little light reading. 
12 

~ 18 THE COURT: It's early. Are there any last-minute 
a 
< 

'" z 
w 19 things want to talk about? "- you 
® 
< 
:IE 20 MR. SISTI: What time do you want to do it a: 
f2 
a 
g 21 tomorrow? a: 
w 
<Il 
S 

22 THE COURT: Nine, but I've got to leave at two. 

23 MR. SISTI: Okay. We'll probably leave at six to 

24 get here. 
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1 THE COURT: Well, you know what you could do --

2 well, let's talk about it. 

3 MR. SISTI: Okay. 

4 THE COURT: 1'11 make sure they call. 

5 MR. SISTI: Okay. Thank you. 

6 [End bench conference] . 

7 THE COURT: All right. Ladies and gentlemen, at 

8 this point the evidence is complete. And the next thing 

9 you'll hear In the state of this case is closing arguments 

10 and my jury instructions. Obviously, it's too late to 

11 start those up today, and so we're going to send you home.-

12 I hope that we can start with closing arguments at 9:00 

13 tomorrow morning. But you need to make sure, especially 

14 with the weather, that you call the jury phone line 

15 tonight after six o'clock, and we'll confirm that start 

16 date for you. And so we'll know if it's going to be nine 

17 or ten o'clock. So probably some time during the 

18 afternoon tomorrow you'll have the case for deliberation. 

19 It's possible that you won't begin deliberations until 

20 Wednesday, but likely that you'll being tomorrow. 

21 So it's ever more important that you continue to 

22 keep an open mind. Make sure you do not discuss this case 

23 amongst yourselves or with anybody at home. And keep 

24 yourself from viewing any television, or hear any radio, 
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I or see any news accounts of this case. If anything comes 

2 up, again, we'll talk about it in the morning. And I'm 

3 going to remain here in the courtroom with the lawyers, 

4 and we'll see you tomorrow. Please make sure you call 

5 that jury phone line tonight. Thank you. 

6 THE BAILIFF: All rise for the jury. 

7 [Jury excused at 3:00:52 P.M.]. 

8 THE BAILIFF: You may be seated. 

9 THE COURT: Okay. Counsel. Mr. Cronheim or Mr. 

10 Sisti. And I'm just going to -- go ahead. 

11 MR. CRONHEIM: My turn. 

12 THE COURT: Okay. 

13 MR. CRONHEIM: Your Honor, at this time, with the 

14 close of evidence, we would move to dismiss all charges on 

E 15 the ground that taking the evidence as a whole, a 
~ 
i 
Q 

~ 16 i 
reasonable juror cannot find by proof, beyond a reasonable 

~ 17 ~ doubt, all elements of the charges, and so that each and 
~ 

~ 18 everyone ought to be dismissed at this point in time. I 
0 
< 
~ z w 

19 ~ will be brief in my summary, though I will focus to the 
® 
< 
~ 20 ~ 

~ 
greatest extent on the first-degree assault charge, which 

0 z 
g 21 ~ is the fracture of the tibia. 
w 

~ 
22 The medical evidence indicates it is consistent 

23 that these injuries occurred in terms of the head and 

24 abdominal injury in a timeframe where either Jeffe 
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1 Marshall, Amanda Bortner, or Mr. Evans was present. 

2 Though the evidence indicates that this conduct -- that 

3 Kassidy Bortner was demonstrating the impact of those 

4 injuries at --in the 6:30 timeframe when she got home 

5 after being brought home by Chad Evans from Jeffe 

6 Marshall's. It is further our view that in light of Dr. 

7 Baden's testimony, that this injury was a consequence --

8 that the death, excuse me, was a consequence of an injury 

9 that occurred that Thursday morning at the Marshall home. 

10 It is our view that in terms of the second-degree 

11 assault charges, which, as the Court knows, are six in 

12 number, focused on separate timeframes, that there is 

13 ambiguity as to when -- even accepting that Chad Evans 

14 grabbed Kassidy Bortner's face and left marks, there's 

15 ambiguity as to when that conduct occurred. And so 

16 there's, therefore, not proof, beyond a reasonable doubt, 

17 that within each timeframe, Chad Evans grabbed Kassidy 

18 Bortner's face to leave the facial bruising. 

19 In regard to the simple-assault charge, Amanda 

20 Bortner indicated that Chad responded to her, after she 

21 threw a mug and, basically, was grabbing her to settle her 

22 down. That is, in our view, not a simple assault. 

23 And, now, I'd like to switch gears to focus on the 

24 first-degree assault charge. That alleges that; Evans 
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1 the pulling of the leg and of the so-called problem with 

2 walking is not in any way attributed to left or right leg. 

3 We don't know that. So it's purely speculative as to what 

4 actually occurred. She may have had some separate injury 

5 that caused her to have a walking problem, unrelated to 

6 the left tibia. We just don't know because there isn't 

7 evidence to that effect, and it's left to speculation, 

8 which is, in essence, what we cannot do when we consider 

9 proof, beyond a reasonable doubt. 

10 Additionally, and interestingly, Dr. Greenwald 

11 testifies to there being some event two to three days 

12 before Kassidy's death. And that's what she talks about 

13 in terms of the acute inflammation. I'm not sure that she 

14 testified in front of the jury to the two to three-day 

15 timeframe, or not. I just don't have complete notes to 

16 that effect, but, you know, what's interesting about that, 

17 is that's completely consistent with the so-called time 

18 the 240-pound Jeffe Marshall trips over Kassidy to cause a 

19 re-injury to this older injury, two or possibly three 

20 months old. 

21 Is there some proof that Chad Evans had something 

22 to do with Kassidy's leg? Yes, though it's not stated as 

23 to which leg, left or right. Is there some possibility 

24 that Chad Evans was involved with an injury of Kassidy 
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1 recklessly caused serious bodily injury to Kassidy 

2 Bortner - and, now, I'm referring to 00-8-890 - and caused 

3 a fracture to her leg by grabbing and pulling on her legs. 

4 Now, that's the issue that we discussed earlier today. 

5 The State, in summarizing evidence, indicated that Jeffe 

6 Marshall narrates, Amanda Bortner narrates a time when a 

7 leg was pulled and there was some injury. It is our view 

8 that that, in and of itself, does not demonstrate that 

9 necessarily a fracture occurred. I would point out that 

10 the indictment, itself, says that this occurred between 

11 October 9 and November 9; and that Dr. Greenwald's 

12 testimony and Dr. O'Connor's testimony indicates that this 

13 is an older injury. The notes that I have of Dr. 

14 Greenwald's testimony, and I write quickly so I don't 

15 assure the Court that I have it down precisely as it was, 

16 but I have her testifying in terms of the left tibia that 

17 there were two different stages of injury. One is older, 

18 which is consistent with the two to three months' 

19 timeframe, and outside the October timeframe, October 9 

20 timeframe alleged in the indictment, and one essentially 

21 that is newer. And as she testified in her deposition, 

22 and that was read to the jury, that's two to three days 

23 old. 

24 Now, interestingly, Jeffe Marshall's narrative of 
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1 Bortner within this timeframe? I suppose so. But a 

2 reasonable jury could not conclude by proof, beyond a 

3 reasonable doubt, when you sandwich Dr. Greenwald's 

4 testimony, supposed by Dr. O'Connor, because he doesn't 

5 have any strong disagreement with Dr. Greenwald, that this 

6 happened outside the timeframe of the indictment. And to 

7 the extent that Jeffe Marshall is narrating some injury to 

8 Kassidy Bortner connected to a conversation with Amanda 

9 Bortner, that's, again, by my memory, two weeks, perhaps 

10 three weeks before, which is within that one-month 

11 timeframe, but is inconsistent with the medical; 

12 inconsistent with the older injury, which is months old; 

13 inconsistent with the acute inflammation, the newer 

14 injury, which we know to be two to three days old. So if 

15 we functionally delete the reliability of Amanda Bortner's 

16 narrative, and Jeffe Marshall's narrative, because the 

17 medical evidence contradicts it, then we're left to rank 

18 speculation about a fracture during October 9 to November 

19 9, which, in terms of the major fracture, the medical 
® 

20 information either says Dr. Baden, no fracture or 

21 questionable fracture, or Dr. O'Connor, Dr. Greenwald 

22 saying months earlier, or we focus on that fracture that's 

23 two to three days old, the acute inflammation, which Dr. 

24 O'Connor doesn't even testify at being a fracture. He 
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1 basically is just narrating the older, original fracture. 

2 So to the extent that the State wants to rely on 

3 something within that one-month timeframe, it is only the 

4 one that Dr. Greenwald characterizes in her testimony as 

5 acute inflammation and in her deposition as two to three 

6 days old, which is completely inconsistent with any time 

7 that anybody would narrate Chad Evans having hurt 

8 Amanda -- excuse me -- Kassidy Bortner's leg, though it's 

9 consistent, interestingly enough, with Jeffe Marshall 

10 having tripped or fallen, however he wants to characterize 

11 it, on that 21-month old baby. 

12 So the evidence is -- the medical evidence is 

13 inconsistent with the State's claim of an injury within 

14 the last month. The medical evidence is not -- does not 

15 coincide with the narrative that the State relies on and 

16 the Court mentioned earlier this morning about Jeffe 

17 Marshall and Amanda Bortner indicating that Kassidy was 

18 injured. And in no way, and I -- I have no memory of 

19 either Jeffe Marshall or Amanda Bortner testifying as to 

20 what the nature of the injury was in terms of which leg. 

21 I do see in my notes that Dr. Greenwald mentions left 

22 tibia. And my memory is Dr. O'Connor mentions the same. 

23 I think Dr. Baden mentions the same. But there's no 

24 supporting evidence of that having occurred, most 
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1 particularly when we also factor in the last issue that 

2 Dr. Greenwald referenced, which is that these things can 

3 happen, in certain instances, by accident. 

4 So when we combine all these issues, it is our view 

5 that a reasonable juror cannot conclude, beyond a 

6 reasonable doubt, that Chad Evans recklessly fractured the 

7 left tibia of Kassidy Bortner during the time that the 

8 State alleges. And we've been focusing on that timeframe. 

9 The Court knows that we've been asking those questions 

10 between October 9 and November 9 of 2000. 

11 THE COURT: Okay. Thank you. Mr. Brown? 

12 MR. BROWN: I first point out, your Honor, that the 

13 defense had an opportunity to make these expanded 

14 arguments at the close of the State's case. I mean, the 

15 evidence hasn't -- there's been no new evidence since then 

16 to allow them to expand their argument. But to the extent 

17 you listened to it, that's fine. 

18 The Court's rationale this morning still remains 

19 sound. I point out again that there is direct evidence 

20 from Amanda Bortner to an incident that she witnessed 

21 where the defendant grabbed and pulled Kassidy's leg. 

22 Jeffe Marshall spoke to Amanda. She was angry and she 

23 described Chad having hurt Kassidy's leg. And then from 

24 that point forward, Jeffe Marshall saw Kassidy limping. 



172 

1 And from that evidence, in the light most favorable to the 

2 State, there is evidence for the jury to find that that 

3 action by the defendant caused the fracture. 

4 Now, there's only one leg fracture in this case. 

5 It's the left tibia. And that's been testified to. And 

6 Dr. O'Connor has dated it as between weeks to a month or 

7 more. Dr. Greenwald put it at months old. As far as this 

8 particular charge, time is not an element of the charge, 

9 so that is not an element of the charge that we have to 

10 prove, beyond a reasonable doubt, that timeframe. And as 

11 I told you this morning, there's sufficient evidence on 

12 this charge to the jury. 

13 THE COURT: Okay. Do you want to address the other 

l4 issues, the second-degree assault, ambiguity as to when 

15 they occurred, and the second-degree murder? 

16 MR. BROWN: Sure. Beginning with the second-degree 

17 murder charge, the case that was discussed on Friday, 

18 McHugh, is very instructive on this. Kassidy died of 

19 blunt-impact injuries to the head and abdomen. Dr. 

20 Greenwald's opinion is that the blunt impact occurred in 

21 conjunction with bruising she observed on Kassidy's face, 

22 head, and abdomen. There's testimony from Jeffe Marshall 

23 that when Kassidy left his house on November 8th, there 

24 was no new bruising on Kassidy. And at no time during 
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1 that evening when he received calls from the defendant, 

2 did the defendant accuse him of causing new bruising to 

3 Kassidy. The only injury acknowledged by the defendant 

4 from Wednesday night into Thursday morning is the alleged 

5 ball injury. And when Kassidy is returned to Jeffe 

6 Marshall on November 9th, both he and Jennifer Conley 

7 observe tremendous bruising to Kassidy's face that Jeffe 

8 Marshall testified it was certainly not there the day 

9 before. If the jury credits Jeffe Marshall's testimony 

10 then they have evidence to find the defendant guilty of 

11 that charge. 

12 Dr. Greenwald's opinion, that she testified to, is 

13 the vast majority of bruising on Kassidy on her face and 

14 head and abdomen were in the eight to twelve-hour range. 

15 She testified that only several -- only a few of the 

16 injuries showed no reaction under the microscope. And 

17 those were the one to the frenulum, one on the top of the 

18 head, and one on the back, or two on the back. If the 

19 jury credits Dr. Greenwald's testimony about the aging of 

20 the bruises, and they credit Jeffe Marshall's testimony, 

21 here is sufficient evidence for them to convict. 

22 And as was stated in McHugh, the jury is free to 

23 disregard an expert's testimony. Just because the experts 

24 conflict doesn't mean that that is grounds for a directed 
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1 verdict. 

2 As for the second-degree assaults, there's ample 

3 testimony to support all six of those charges. Amanda 

4 Bortner testified to seeing the defendant regularly grab 

5 Kassidy by the face in the month before she died. She 

6 testified that this happened at least two times per week. 

7 The defendant himself admitted that his last -- the last 

8 time he did that, that it was about a week ago. He gave a 

9 statement to the police on November 9th, and he said that 

10 it left bruising. So that -- that's one facial grab in 

11 November. We have Amanda testifying to twice a week or 

12 more in a timeframe that falls in October. And we have 

13 testimony of Melissa Chick in September where she sees 

14 what she described as what looked like finger marks on 

15 Kassidy's face in early September before she started her 

job. Cathy Nuernberg, another witness, said she saw 

17 finger marks or grab marks on Kassidy face in the month of 

18 September. So all of this testimony combined shows that 

19 the jury could convict the defendant on all six 

20 second-degree assaults. 

21 Also the defendant told lies to other people, as 

22 did Amanda. She admitted that on the stand about the 

23 cause of the bruising that kept showing up on her face. 

24 And the jury can take that into account, as well. 
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-
1 convict the defendant, beyond a reasonable doubt, and the 

2 court is prohibited from making credibility determinations 

3 at this stage of the proceedings. So for those reasons, 

4 the defendant's motion to dismiss the second-degree murder 

5 charge is denied. 

6 With respect to the six second-degree assault 

7 charges, the motion is also denied. Amanda Bortner did 

8 testify that the defendant grabbed Kassidy's face 

9 regularly from September through November. And there lS 

10 sufficient evidence for the jury to believe that the 

11 defendant committed those assaults, beyond a reasonable 

12 doubt. The simple-assault charge, the defendant's motion 

13 to dismiss is denied. Amanda Bortner testified about the 

14 defendant grabbing her neck. She was also cross-examined 

15 about her failure to tell the police originally about the 

16 mug, so the jury can determine from her testimony where 

17 they believe that she threw a mug at the defendant. And 

18 because this is, again, a credibility determination, there 

19 was sufficient evidence for the jury to determine the 

20 defendant is guilty, beyond a reasonable doubt. 

21 I'm going to take a moment again to review my notes 

22 on the first-degree assault charge, in light of the expert 

23 testimony, and I will come back with a decision in a few 

24 minutes. Thank you. 
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1 The simple assault should not be dismissed. The 

2 jury heard Amanda testify that she was, in fact, grabbed 

3 by the throat. The fact that she minimized that event at 

4 trial does not -- they don't have to credit that part of 

5 her testimony. Clearly, the defendant was not privileged 

6 to grab her by the throat, and the jury has ample evidence 

7 on that charge. 

8 I think that covers all of it. 

9 THE COURT: Anything further, Mr. Cronheim? 

10 MR. CRONHEIM: I just say that it's our view that 

11 at this stage of the case, it's not the evidence viewed 

12 most favorably to the State, but a different standard of a 

13 reasonable juror, whether a reasonable juror could find by 

14 proof, beyond a reasonable doubt, the elements. 

15 THE COURT: Okay. I'm going to take under 

16 advisement the first-degree assault argument. But with 

17 respect to the second-degree murder, based on the evidence 

18 at this stage, the Court finds that there is sufficient 

19 evidence for a rational jury to conclude the defendant is 

20 guilty, beyond a reasonable doubt. Both experts gave a 

21 time period for the injuries to have occurred when either 

22 Chad Evans, Amanda Bortner, or Jeffe Marshall were alone 

23 with the child. If the jury believes Jeffe Marshall's 

24 testimony, then they can find sufficient evidence to 
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1 THE BAILIFF: All rise, please. 

2 [Court recessed at 3:19:15 P.M.] 

3 [Court reconvened at 3: 25 : 38 P. M. ] 

4 THE BAILIFF: You may be seated. 

5 THE COURT: Okay. The defendant's motion to 

6 dismiss the first-degree assault charge that remains is 

7 also denied. Dr. O'Connor testified that the injury was 

8 weeks to a month old, though as much as two to four months 

9 old, which is Dr. Greenwald's testimony. And if the jury 

10 is to believe Jeffe Marshall and Amanda Bortner, that is 

11 consistent and sufficient for the jury to find the 

12 defendant guilty, beyond a reasonable doubt. So that 

13 motion is denied. Could I see counsel at the bench so we 

14 can just talk about scheduling? 

15 [The following is a discussion at the bench] . 

16 THE COURT: I think I'm going to have them come at 

17 la, if you all promise you're only going to be an hour. 

18 MR. SISTI: I'm only going to be - --

19 THE COURT: I'm don't want to make you this. 

20 Because if I have leave at two - --

21 MR. BROWN: Isn't it better to get them here at 

22 9:30? 

23 THE COURT: Nine thirty's fine. I just want to 

24 make sure you have enough time to get here with the roads. 
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1 MR. SISTI: I'll get here as quick as I can. 

2 That's all I can do. 

3 THE COURT: All right. 

4 MR. CRONHEIM: I mean, if they have to wait a 

5 little bit 

6 THE COURT: Yeah, that's fine. 

7 MR. CRONHEIM: but at least we've started. 

8 THE COURT: Do you want 9:30 or 10? 

9 MR. SISTI: I'll do the best I can do. 

10 THE COURT: Because we could either start at 10 and 

11 do two closings, lunch break, and then instructions from 

12 one to two, and then I'll jump in the car, or we can start 

13 at 9:30, and do 

14 MR. SISTI: Go right through. 

15 THE COURT: all three of them. 

16 MR. SISTI: Let's try to start at 9:30. And one 

17 hour is the outside, anyways. 

18 THE COURT: Okay. 

19 MR. SISTI: I'm not going to say I'm going to do it 
® 
< 

20 exactly hour. ::!; an a: 
0 
IL 
a z 
0 21 THE COURT: No. Yeah. No, that's all right. "' Just a: 
w 
<Jl 

~ 

22 as long as it doesn't spill over. 

23 MR. SISTI: I mean, I don't know what yours is? 

24 MR. DELKER: About an hour. 
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1 THE COURT: Okay. 

2 MR. DELKER: Maybe a little less. 

3 MR. CRONHEIM: And for tomorrow, your plan is if 

4 there's a question, to let them go as long as there's a 

5 question? 

6 THE COURT: Yeah. Because I'm going to leave. But 

7 they can deliberate until they come up with a question. 

8 As long as it's okay with you. And if they come up with a 

9 question, then I'm going to have the clerk tell them they 

10 have to stop deliberating, go home, all of the 

11 instructions, not to talk about it, and come back at nine 

12 to continue. 

13 MR. CRONHEIM: All right. We should stay, or do we 

14 go after that? 

15 THE COURT: Why don't you stay until they go. 

16 MR. CRONHEIM: Until they go? 

17 THE COURT: Yeah. Well, actually, I guess, there's 

18 no reason for you to stay, because the only reason would 

19 be if there's a question. 
® 

" ::Ii 20 
2S 

MR. CRONHEIM: Right. 
u. 

" i5 21 III 
a: 
w 

MR. SISTI: Because you're not going to be back for 
~ 

22 a verdict, anyway? 

23 THE COURT: No. No. No. I'm just going to be 

24 able to come back. So, we'll just have them come back at 
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1 nine, or, if you don't want them to deliberate until the 

2 next day, it's up to you. 

3 MR. CRONHEIM: Let get them started. 

4 MR. SISTI: Yeah, I don't mind them getting them 

5 lined up and getting the junk back there. 

6 THE COURT: Okay. All right. So you want me to 

7 have them be here at nine in case you get here, and then 

8 if they have to wait a half an hour, that's all right? 

9 MR. SI STI : I think we can be ready to roll by 

10 9:30. 

11 THE COURT: Okay. I'll just - - -

12 MR. SISTI: I mean, really ready to go. 

13 THE COURT: Okay. 

14 MR. SISTI: Yeah. 

15 MR. DELKER: I'd like to clarify something, based 

16 on Cory Merrill being -- having his testimony stricken. 
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1 MR. SISTI: We're going to get an instruction on 

2 him. 

3 THE COURT: I'm going to give an instruction. 

4 MR. SISTI: I'm not talking -- I'm going to talking 

5 about the instruction and him. Why can't I talk about the 

6 instruction and him? 

7 MR. DELKER: No, I'm just saying 

8 THE COURT: Well, I mean, if you want, you can 

9 emphasize that they can't consider anything, you know, 

10 what he said. 

11 MR. SISTI: I'm gonna. Yeah. 

12 MR. DELKER: Why can't we comment on why 

13 THE COURT: No, I said to emphasize that they 

14 cannot consider anything that he said, but not why, 

15 because I tell them not to speculate. 

16 MR. SISTI: Well, you already told them why he 

17 couldn't be cross-examined. 

18 THE COURT: Right. 

19 MR. DELKER: I think why, because he wasn't 
® 
< 

because he didn't complete his cross-examination. ::> 20 a: 
0 
"-
0 

5 21 THE COURT: Right. '" a: 
w 

"' ~ 
22 MR. SISTI: Yes. 

23 THE COURT: Let's just say nobody can go beyond the 

24 scope of what my instructions is. 
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1 MR. SISTI: I wouldn't do that. 

2 MR. DELKER: Okay. 

3 THE COURT: Okay. 

4 MR. DELKER: That's fine. 

5 THE COURT: All right. And if you wait a few 

6 minutes, I'll have copies of the instructions. We've just 

7 got to copy them off, and you can take those with you. 

8 MR. SISTI: Good enough. 

9 THE COURT: Okay. 

10 MR. SI STI : Thank you. 

11 [End bench conference] . 

12 THE BAILIFF: All rise. 

13 [End proceedings of 12/17/01 at 3:29:19 P.M.]. 
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1 THE BAILIFF: You may be seated. 

2 THE COURT: Good morning. Let me just put a couple 

3 of things on the record that we talked about in chambers 

4 on final jury instructions. And the defense indicated 

5 that on page five, they want to reiterate their objection 

6 to a sentence regarding circumstantial evidence. And I 

7 know that objection is on the record from our previous 

8 discussions, and it's still preserved, from the Court's 

9 perspective. 

10 The second issue that was raised involves an 

11 instruction on page seven regarding false exculpatory 

12 evidence. The defense argued that the Court should not 

13 give that instruction for a couple of reasons. Number 

14 one, that it's an improper comment on the evidence. And, 

15 number two, that because it only applies to the defendant, 

16 that it unnecessarily highlights the defendant's testimony 

17 without also addressing other witnesses. And the State 

18 objects to the defendant's request to exclude it 

® 
19 indicating that it's a proper instruction under Fisher, 

< 
~ 20 ~ 
0 
~ 

and that it's akin to the flight instruction given in 
0 
~ m 21 ~ w cases where there's evidence that the defendant has fled 
w 
~ 

22 from the scene. 

23 If I've adequately stated your positions on the 

24 record, then I can tell you what my ruling is. If there's 
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1 something you want to add to the record, just let me know. 

2 All set? 

3 MR. CRONHEIM: I would just point out I also 

4 indicated that you've, in your instructions, thoroughly 

5 talked about how to assess witness testimony. So that 

6 more general instruction would, I think, address the issue 

7 that the State wants you to focus on with the defendant's 

8 statement. 

9 THE COURT: Okay. After taking a look at Fisher 

10 again and the cases cited in Fisher, I'm going to leave 

11 this instruction in. I agree with the State that it's 

12 akin to the flight instruction, and I'm also making sure 

13 that the jury understands that it's up to them to find 

14 whether or not the defendant intentionally made statements 

15 tending to demonstrate his innocence, and that they can 

16 give that the weight they think it deserves. But I 

17 understand the defense objection, and I know that's on the 

18 record. 

19 The next issue involved ---

20 MR. CRONHEIM: And, judge ---

21 THE COURT: Yes? 

22 MR. CRONHEIM: just because I raised it in 

23 chambers ---

24 THE COURT: Yes. 
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1 MR. CRONHEIM: I asked you to make comments on 

2 Mr. Marshall's testimony and some of the false statements 

3 he made. And I understand you've declined to do that as a 

4 comment on the evidence. 

5 THE COURT: Well, I declined to do that because I 

6 think the false exculpatory evidence instruction is 

7 specific to exculpatory evidence, which is defined as 

8 defendant's statements tending to demonstrate his 

9 innocence that are later proven to be false, and that's 

10 why. 

11 MR. CRONHEIM: I understand. And we would 

12 analogously say that Jeffe Marshall has also made false 

13 exculpatory evidence in regard to his own behavior, and we 

14 believe there ought to be equal treatment. 

15 THE COURT: Okay. Then the defense requested that 

16 I include in the reasonable-doubt instruction that the 

17 jury cannot find only that the defendant probably 

18 committed the crime. And I agree that that ought to be in 

19 there. I'm not going to change the Wentworth instruction, 

20 but on page 10, I'll give you a copy, and you can see in 

21 the first full paragraph I've added a sentence that says 

22 "It is not enough for the State to prove the defendant is 

23 probably guilty; rather, the State must prove the 

24 defendant's guilt, beyond a reasonable doubt." And that 
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1 precedes the Wentworth instruction, if you see that. Then 

2 

3 MR. CRONHEIM: And, your Honor, excuse me. To be 

4 consistent with what I recall your general instruction to 

5 be, I think you used the phrases both "possibly" and 

6 IIprobably. II 

7 THE COURT: Okay. 

8 MR. CRONHEIM: And so we would ask you to use both 

9 of those terms. 

10 THE COURT: Okay. And I've made copies for you so 

11 you can just add the word IIpossiblyll into your copy. The 

12 next issue had to do with, it's sort of the same issue, 

13 for the first-degree assault and the second-degree assault 

14 charges. The defense argues that the Court should 

15 instruct the jury that the State must prove the time 

16 alleged in the indictment as an element of the offense, 

17 and the State objects. I've taken a look at Seymour and a 

18 couple of other cases and find that this has not been a 

19 time-based offense, and I am going to deny that request, 

< 

~ 20 because time is not an element of the offense, but the 
c 
g 
a: 

~ 
21 defense is certainly free to argue that the evidence 

22 deviates from the time alleged in the indictment. 

23 MR. CRONHEIM: I don't think we've had a chance to 

24 put that issue on the record. So if I might? 
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1 THE COURT: Sure, why don't you go ahead. 

2 MR. CRONHEIM: It is our view that under the 

3 circumstances of the case and the proof at trial that time 

4 is an element. We've defended on the ground that there 

5 are two fractures; one, which is not within the indictment 

6 and, therefore, not an allegation which the jury must 

7 address; but, instead, because one of the -- talking now 

8 about the leg fractures, there is evidence that one 

9 occurred outside the October 9 to Novmeber 9 timeframe. 

10 We've introduced evidence for that specific purpose, to 

11 get it outside of the one-month timeframe, recognizing 

12 that there is a what was characterized as a recent 

13 fracture, which is two to three days old and consistent 

14 with Jeffe Marshall falling over Kassidy Bortner. So we 

15 have focused our defense on the indictment as it was 

16 written. And we have focused our defense using time as a 

17 stated part of the indictment, functionally an element of 

18 the indictment. To change it now permits, in our view, 

® 
the jury to go outside the indictment timeframe. 19 I know 

20 the Court is going to give the unanimous-verdict 

21 instructions, so I would anticipate that that concern, 

22 which is one we have, may be addressed. But that's the 

23 reason why we focused our questioning of the doctor as we 

24 did. And to now tell us that the rules have changed, the 
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1 State is not particularly held to the indictment, but can 

2 broaden it, is problematic. Part 1 Article 15 of the New 

3 Hampshire Constitution says that charges need to be fully 

4 explained. This one is fully explained. The claim is 

5 between October 9 and November 9 that the fracture 

6 occurred. To now say it's a different timeframe, 

7 functionally means we didn't really explain it, we're 

8 changing it now. I know the Court is concerned about 

9 time. 

10 THE COURT: That's okay. 

11 MR. CRONHEIM: So we would strongly suggest that 

12 the legs are being pulled out from under us on our defense 

13 on that issue based on how we've structured our defense. 

14 And so we would object to a modification of the 

15 indictment, what is now more than a year after it was 

16 issued by the grand jury. 

17 THE COURT: Okay. Just so -- let me hear from Mr. 

18 Delker. 

19 MR. DELKER: Sure. I think the Court is correct in 

20 its ruling, the time is not an element of either first or 

21 second-degree assault charges. The jury has to be 

22 unanimous with respect to the injury, and there is a 

23 unanimity instruction here. Seymour and the other 

24 time-based offense cases make it clear that a time-based 
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1 offense is one in which the defendant argues that -- that 

2 he didn't have an opportunity to commit the crime beyond 

3 the time alleged in the indictment. Where that is the 

4 nature of the defense, then it's appropriate to give a 

5 time-based instruction. But here, that's not the claim, 

6 because the evidence in this case for whenever the 

7 fractures occurred, the defendant had an opportunity 

8 throughout the entire timeframe for when the fractures 

9 occurred, and if the jury finds that the fractures 

10 occurred on October 1st or September 15th, that those are 

11 still in times when Amanda and Kassidy were with the 

12 defendant. He had an opportunity to committee both the 

13 first degree and the second-degree assaults during the 

14 particular times referenced. So in light of the Seymour 

15 and other cases on time-based offenses, time is not an 

16 element in this case. 

17 MR. CRONHEIM: And our view would be, obviously, 

18 the contrary. We accept that Chad was with Kassidy 

19 Bortner during that timeframe. But we restricted our 

20 cross-examination to a number of other people who were 

21 with Kassidy Bortner during that timeframe. Dr. 

22 Greenwald, remember, talks about two to three months. So 

23 we're going back to August. And there were any number of 

24 witnesses who were with Kassidy Bortner during that 
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1 timeframe who had also the opportunity to play with her, 

2 accidentally or recklessly fracture her leg. And we 

3 stayed away from that, because that was not part of what 

4 was charged. It was irrelevant as to whether there was an 

5 injury in August or September, up 'til October 9, based on 

6 the charges as we started the trial. So we've restricted 

7 our presentation of evidence, we've restricted our 

8 cross-examination, we focused on that timeframe, and now 

9 the rules are being changed. Mr. Sisti isn't even here 

10 for the moment. I'll talk with him about it. But it has 

11 been the focus of our closing argument that there is no 

12 fracture for which Chad Evans is responsible during that 

13 timeframe. 

14 THE COURT: Okay. Well, I understand the 

15 arguments. And just so my ruling is clear, the rules are 

16 not being changed, because the indictment stands as 

17 written and the case law is very clear that time is not an 

18 element of the offense. Whether the defense chooses to 

® 
19 restrict its cross-examination or presentation of evidence 

20 to fit within the timeframe is certainly a strategic 

21 choice they're entitled to make, but does not change the 

22 legal affect of the Court's ruling, which is to not give 

23 an instruction indicating that the jury must find, beyond 

24 a reasonable doubt, that the incident occurred within the 
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1 time alleged in the indictment. 

2 MR. CRONHEIM: Right. And just I think the last 

3 point, because there were two fractures; we were focusing 

4 on the last fracture. I think that because there are two 

5 fractures, that's the reason why we're left hampered at 

6 this point 

7 THE COURT: Okay. 

8 MR. CRONHEIM: with that change of rules. 

9 THE COURT: Okay. 

10 MR. CRONHEIM: We had a similar argument in terms 

11 of the indictments for the second-degree assault. So I'm 

12 not sure how the Court plans to address the timeframe 

13 issue on that. 

14 THE COURT: I'm -- I'm going to leave it the way I 

15 have it written here, and that is where I have introduced 

16 them as each indictment alleging a separate offense, and 

17 that's it. I don't tell them that they need to find that 

18 each offense occurred within the timeframe, but I do 

19 remind them again that they must consider each -- all of 

20 the eight charges separately, and reach a unanimous 

21 verdict as to each offense. Okay. All right. I'm going 

22 to have the bailiff get the jury, but that should give you 

23 enough time to get Mr. Sisti, if you could, Mr. Cronheim. 

24 MR. CRONHEIM: Yeah, I will. And, judge, the other 
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1 thing that we had asked, and I will simply incorporate 

2 what I said about the first-degree assault 

3 THE COURT: Sure. 

4 MR. CRONHEIM: and the second-degree assault 

5 charges. We had asked that there be a summary point made 

6 at the end of your discussing t.he nine charges, that there 

7 are multiple indictments and independent judgments be made 

8 about each. 

9 THE COURT: Yes. I have included that. And there 

10 are -- are there eight charges now, since I dismissed the 

11 second-degree assault -- I mean, the first-degree assault. 

12 MR. CRONHEIM: There are nine. 

13 THE COURT: Six ---

14 MR. CRONHEIM: There's six second degrees ---

15 THE COURT: Oh, that's right. Right, right, right. 

16 Yes. Okay. Okay, hold on a second. 

17 MR. CRONHEIM: Thank you, judge. 

18 THE COURT: Okay. 

19 MR. CRONHEIM: May I spend a moment with Mr. Sisti? 

20 THE COURT: Sure. 

21 MR. CRONHEIM: Thank you. 

22 THE COURT: Why don't we just get the jury lined 

23 up, and I'll let you know. 

24 [Pause in proceedings - counsel conferring]. 
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1 [The following is a discussion at the bench] . 

2 MR. BROWN: Good morning. 

3 THE COURT: Good morning. When I pick the 

4 alternates, do you want I know they don't have to stay 

5 in the courthouse. Do you want them to stay in the 

6 courthouse or -- usually what I do is excuse them and tell 

7 them to follow my instructions until they hear there's 

8 been a verdict. 

9 MR. BROWN: That's fine. 

10 THE COURT: Okay. 

11 MR. BROWN: We may need a minute to move stuff 

12 around after Mark is done. 

13 THE COURT: Sure. Well, we won't leave the court 

14 

E 15 
8 

MR. BROWN: Right. 

I 16 THE COURT: But take your time. 
.;, ., 

17 ~ 
Zi 

MR. BROWN: Okay. 

~ 18 
a 

THE COURT: Okay. 
< 

'" z 
W 
Q. 19 [End bench conference] . 
® 
< 
::; 20 [[ 
0 

[Jury enters at 10:03:00 A.M.] . .. 
a z 
0 

'" 21 [[ 
w Jury entering. THE BAILIFF: You may be seated. 
~ 

22 THE COURT: Good morning again, ladies and 

23 gentlemen. Nice to see you here today. I'm going to ask 

24 you again one question before we get started. Has 
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1 anything come up for any of the jurors overnight, 

2 including something you may have read, or seen or heard 

3 about which causes you to believe that you cannot sit and 

4 hear this case fairly and impartially? [Jurors answer in 

5 the negative] . 

6 THE COURT: No. Great. Let me tell you a little 

7 bit about what we're going to do today. You're going to 

8 hear the closing arguments. The defense will go first and 

9 then the State will go next. And then we'll take a very 

10 short break, and then you'll hear my closing argument 

11 sorry, my jury instructions. During the break, we'll ask 

12 you to order your lunches from the menu, so that when 

13 you when you finish with my jury instructions, the 

14 lunches will be ready for you. So it'll be a bit of a 

15 long morning, but then once we're complete with 

16 everything, you'll be able to start up with your 

17 deliberations. Okay. Thank you. Mr. Sisti? 

18 [Closing arguments to the jury previously transcribed] 

19 THE BAILIFF: You may be seated. 

20 THE COURT: All right. Ladies and gentlemen, 

21 obviously, now, the evidence and the arguments are 

22 complete, and it's my obligation to tell you what the law 

23 is in this case. Then you will retire to deliberate and 

24 reach a verdict. 
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1 In order for you to reach a fair and just verdict, 

2 you need to understand a lot of things. You need to 

3 follow my law -- the law as I explain it to you. For 

4 example, you need to understand the definition of each of 

5 the crimes. You need to know how persuaded, one way or 

6 the other, you must be before reaching a verdict. And you 

7 need to know what kind of things to consider in 

8 determining the credibility of the witness. So my 

9 instructions will attempt to explain these and other 

10 matters to you. 

11 It is your duty as jurors to follow all of the 

12 instructions that I'm about to give you. Regardless of 

13 your view of what the law is, the law that I explain to 

14 you is the law that you must use in reaching your verdict. 

15 And it's up to you, as I said, to decide the facts of the 

16 case. And you decide the case solely from the evidence 

17 presented during the trial. Then you will apply the 

18 facts, as you find them to be, to the law that I will now 

19 give you, and, in this way, reach a fair and just verdict. 

20 And you need to decide the facts in this case without 

21 prejudice, without fear, without bias or without sympathy. 

22 The fact that Chad Evans has been arrested, charged 

23 and indicted and brought to stand trial, as I said at the 

24 beginning of the case, is not evidence of guilt. The 
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1 indictment or charge is simply the way that we give a 

2 person notice of the accusations against him in order to 

3 bring him to stand trial. So in your deliberations, you 

4 must not consider the fact of his arrest, the fact that 

5 he's been charged, or the fact that he was brought to 

6 stand trial as evidence of the defendant's guilt. 

7 In addition, the defendant has an absolute right 

8 not to testify. The fact the defendant did not testify in 

9 this case may not be considered by you in any way in 

10 reaching your verdict. That State has the burden of 

11 proving guilt, beyond a reasonable doubt, and the 

12 defendant has no obligation, whatsoever, to prove his 

13 innocence. 

14 The possible punishment the defendant may receive, 

15 if you return guilty verdicts, should not influence your 

16 decision. The matter of imposing sentencing is up to the 

17 judge, and it's not something for you to decide. So you 

18 should base your verdict only on the evidence presented, 

19 without regard to any possible punishment. 

20 Now, you've heard the lawyers discuss the facts in 

21 the case through their arguments to you, through their 

22 opening statements, and through the questioning of the 

23 witnesses. Arguments, opening statements and questions 

24 are not evidence. Those are simply the tools that the 
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1 lawyers use to help you reach a verdict in this case. So 

2 if the lawyers have stated the law differently from the 

3 way I now explain it to you, then you must disregard what 

4 the lawyers have said about the law, and follow my 

5 instructions. Likewise, if the lawyers have stated the 

6 evidence differently from the way you recall the facts, 

7 then you should disregard what the lawyers have said about 

8 the evidence, and follow your own recollection. 

9 Now, let me tell you what is evidence in this case. 

10 The evidence in this case consists of the view, the 

11 testimony under oath of the witnesses, and the exhibits 

12 that have been introduced into trial. And you must base 

13 your decision solely on the evidence presented. 

14 Now, during the trial, as we discussed, lawyers 

15 made objections. And they're supposed to do that when 

16 they think certain evidence is not admissible, or if they 

17 think a piece -- a witness shouldn't answer a question. 

18 If I sustain an objection, in other words, excluded 

19 evidence, you must not guess or speculate about what the 

20 answer was or what the evidence was. And I think that, in 

21 this case, if I ordered a question and answer to be 

22 stricken, you must not consider the question or answer. I 

23 think I did that a couple of times. As you will recall, 

24 in addition, I ordered the testimony of Cory Merrill 
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1 stricken in this case, and that means you may not consider 

2 any of his testimony in your deliberations. And let me 

3 remind you again the reason why I did that. Cory Merrill 

4 declined to continue to answer questions during his 

5 testimony; therefore, counsel for the defendant did not 

6 have a full chance to cross-examine him. And as you can 

7 tell from this trial, cross-examination is an important 

8 way to test the reliability of any witness's testimony. 

9 Therefore, because Mr. Merrill declined to answer 

10 cross-examination questions, his testimony cannot be 

11 considered reliable or admissible. So under these 

12 circumstances, I'm directing you not to consider Mr. 

13 Merrill's testimony during your deliberations. 

14 If I overruled an objection, which means I allowed 

15 a witness to answer, you must not give that answer any 

16 greater weight than you would any other testimony simply 

17 because I allowed it in over an objection. When I may 

18 make these rulings, I'm not trying to express my views 

19 about the facts or the weight of the evidence. I'm simply 

20 applying the rules of evidence and the law, as is my 

21 obligation. So if you think I have expressed an opinion 

22 about the facts of this case through those rulings, then 

23 you must disregard that expression. My job in this and in 

24 all cases is to remain entirely neutral, and it's up to 
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1 you, alone, and not up to me to decide the facts in this 

2 case. 

3 Now, you may not guess or speculate about evidence. 

4 You may consider only what has been introduced into 

5 evidence and the reasonable inferences that you can draw 

6 from the evidence. By reasonable inferences, I mean 

7 conclusions which reason and common sense would lead you 

8 to draw from the facts that are proven to your 

9 satisfaction. 

10 Now, there are two types of evidence: There is 

11 direct evidence and there is circumstantial evidence. 

12 Direct evidence is the testimony of a person who claims to 

13 have personal knowledge of the facts about the crime 

14 charged, such as an eyewitness. Circumstantial evidence 

15 is different. It is the proof of a chain of facts and 

16 circumstances which tend to show whether the defendant is 

17 guilty or not guilty. There is no distinction between the 

18 weight to be given either direct or circumstantial 

19 evidence. Both types of evidence are equally acceptable 

20 and may be sufficient to establish the elements of a 

21 crime, beyond a reasonable doubt. 

22 However, to be sufficient to establish guilt, 

23 beyond a reasonable doubt, a case based solely on 

24 circumstantial evidence must exclude all other rational 
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1 conclusions consistent with innocence. This means that 

2 if, from the circumstantial evidence, it is rational to 

3 arrive at two conclusions, one consistent with guilt and 

4 one consistent with innocence, then you must choose the 

5 rational conclusion consistent with innocence. However, 

6 you do not consider each item of circumstantial evidence 

7 in isolation. And in determining whether all other 

8 rational conclusions have been excluded, you should 

9 consider each item of circumstantial evidence in the 

10 context of all other evidence, which includes all other 

11 circumstantial evidence and direct evidence. 

12 Keep in mind that the State is not required to 

13 prove each fact or each piece of evidence, beyond a 

14 reasonable doubt, nor is it required to rule out every 

15 hypothesis except that of guilty. Rather, the State must 

16 prove the elements of each crime, beyond a reasonable 

17 doubt. And if the case rests on circumstantial evidence, 

18 then the State must exclude all rational conclusions 

19 consistent with innocence. 

20 Now, the rule requiring you to exclude all rational 

21 conclusions applies only to circumstantial evidence and 

22 not direct evidence. And let me give you an example that 

23 will help demonstrate that distinction. 

24 We talked about one example in general jury 
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1 instructions. Let's presume, for the purposes of this 

2 example, that it would be unlawful for the defendant to 

3 travel by plane; that would be the crime. First, let me 

4 give you an example of direct evidence. Witness "A" 

5 testifies in court that she was at the gate at the airport 

6 and saw the defendant board the plane. Witness "B" comes 

7 and testifies that he was at the gate, as well, and saw 

8 the defendant, but that the defendant did not board the 

9 plane. Each of those witnesses provided direct evidence, 

10 and you would have to decide which of those witnesses to 

11 believe. You would not be required to select the rational ( 

12 conclusions consistent with innocence, because this is an 

13 example of direct evidence. You would then have to 

14 consider things like the credibility of each witness. Did 

15 one witness leave to go to the bathroom? Did one witness 

16 drink coffee and divert attention from the gate? Did one 

17 witness have the motivation to lie? 

18 Now, let me use the same example and give you an 

19 example of circumstantial evidence. Let's say that 

20 witness "A" sees the defendant in Dover, New Hampshire, on 

21 Monday, and witness "B" sees the defendant in California 

22 on Tuesday. No one saw the defendant board the plane. 

23 But the only rational conclusion you could draw from that 

24 evidence is that the defendant boarded the plane in order 
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1 to get to California. If witness "B" saw the defendant in 

2 California on Tuesday, and the first witness saw the 

3 defendant on Monday, or Wednesday, the circumstantial 

4 evidence would still lead to the only rational conclusion 

5 that the defendant flew on the plane. But if witness "B" 

6 saw the defendant in California on Saturday, then a 

7 rational conclusion consistent with innocence may exist, 

8 and, that is, that the defendant drove to California. 

9 Then you would have to consider other circumstances. Was 

10 there a car available to the defendant? Is so, how fast 

11 could it drive? How many miles is it to his destination? 

12 How long would it how long would you have to be in the 

13 car to get there? Those kinds of things. So hopefully 

14 that example gives you some context in which to consider 

15 direct and circumstantial evidence. 

16 Now, when you review the evidence, you need to 

17 consider the quality of the evidence, and not the 

18 quantity. It's not the number of witnesses or the 

19 quantity of evidence that's important, but, rather, what 

20 the witnesses say to you and how persuaded you are by 

21 their testimony. So in deciding whether the State has 

22 proven a charge -- these charges against the defendant, 

23 you must decide the credibility of the witnesses. That 

24 means it's up to you to decide whom to believe. If there 
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1 is a conflict between the witnesses, then you need to 

2 resolve that conflict and decide what the truth is. 

3 Simply because a witness has taken an oath to tell the 

4 truth does not mean you must accept that testimony as 

5 true. Obviously, you're going to use your own personal 

6 experiences, your common sense, and your good judgment. 

7 And let me suggest another some other factors 

8 that you should consider in weighing credibility: Whether 

9 the witness appeared to be candid; whether the witness 

10 appeared worthy of belief; the appearance and demeanor of 

11 a witness; whether the witness had an interest in the 

12 outcome of the case; whether the witness had any reason 

13 for not telling the truth; whether what the witness said 

14 seemed reasonable or probable; whether what the witness 

15 said seemed unreasonable or inconsistent with other 

16 evidence in the case or with prior statements by the 

17 witness; and whether the witness had any friendship or 

18 animosity toward other people in the case. And you should 

19 consider these factors when you decide the credibility of 

20 all witnesses, whether or not they happen to be ordinary 

21 citizens, police offices or expert witnesses. 

22 Now, the credibility of a witness who is also a 

23 law-enforcement officer or agent is entitled to no greater 

24 weight than a civilian witness, and is to be viewed by you 
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1 using the same standards as you would weigh civilian 

2 testimony. 

3 When you decide which witnesses to believe and how 

4 much of their testimony to believe, you should consider 

5 both the direct and cross-examinations of each witness, 

6 regardless of who called the witness. It may be that a 

7 witness called by one side might have something helpful to 

8 say to the other side. You can accept all of what a 

9 witness has said; you can reject all of what a witness has 

10 said; or you can accept some of it, and reject some of it. 

11 It's entirely up to you. 

12 And in deciding whether you believe a witness, you 

13 may also consider whether the witness made statements 

14 before trial which were not consistent with what the 

15 witness said at trial. If the witness made an 

16 inconsistent statement before trial, you may use that 

17 pretrial statement in deciding whether to believe the 

18 witness's in-court testimony. You may not use the 

19 pretrial statement as proof that the facts in that 

20 statement are true. The statement made before trial is 

21 only to be used by you as a tool in deciding whether to 

22 believe the witness's in-court testimony. 

23 Evidence has been introduced regarding statements 

24 the defendant offered to explain certain bruising on 
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1 Kassidy. If you find the defendant intentionally made 

2 statements tending to demonstrate his innocence, or to 

3 influence a witness, and that the statements are later 

4 discovered to be false, then you may consider whether the 

5 statements show a consciousness of guilt, and determine 

6 what significance, if any, to give to such evidence. 

7 Now, you also heard the testimony of certain 

8 individuals who are qualified as experts in this case. 

9 You are not required to accept an expert's opinion. An 

10 expert's opinion, as I just said, is subject to the same 

11 rules regarding the reliabilities as I've described for 

12 all other witnesses. The opinion was given to you in 

13 order to assist you in reaching a decision in the case. 

14 It's not controlling on your judgment of the facts. You 

15 may reject an expert's opinion if you decide the facts are 

16 different from the facts that formed the basis of the 

17 expert's opinion. And you may also reject an expert's 

18 opinion, if, after careful consideration of all of the 

19 evidence in the case, expert and otherwise, you disagree 
® 

20 with that opinion. 

21 Now, in examining an expert witness, an attorney 

22 may ask hypothetical questions. And a hypothetical 

23 question is one in which an expert witness is asked to 

24 assume that certain facts are true, and to give an opinion 



25 

1 based on that assumption. It is for you to decide, from 

2 all the evidence, whether or not the facts assumed in the 

3 hypothetical have been actually proved. If you do not 

4 think the facts assumed in a hypothetical have been 

5 proved, then you should disregard the opinion based on 

6 those facts. If, however, you think the facts assumed 

7 have been established by the evidence, you may consider 

8 the opinion and give it the weight you think it deserves. 

9 Such an answer is essentially expert opinion, and like all 

10 other evidence of this nature, you may accept it, reject 

11 it in whole or in part, according to your best judgment. 

12 Now, in this case, evidence has been introduced 

13 that the defendant made a statement concerning the crime 

14 charged. You should carefully examine the circumstances 

15 surrounding the statement to decide whether it was made 

16 freely and voluntarily. If you decide the defendant gave 

17 a statement freely and voluntarily, then you may use the 

18 statement together with all of the other evidence in 

19 deciding the verdict. For the defendant's statement to be 

20 free and voluntary, he must give a statement with an 

21 understanding of what he's saying. The statement must be 

22 given without fear, threat, coercion, force and without 

23 promise or reward. If you find that the statement was not 

24 made freely and voluntarily by the defendant, you must not 
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1 use it as evidence in reaching a verdict. 

2 In deciding whether the statement was free and 

3 voluntary, you may consider the nature of the full 

4 exchange between the police and the defendant, including 

5 whether the defendant was warned of his rights, the time 

6 and place the statement occurred, the length of time the 

7 defendant was questioned, the other people present, the 

8 physical and mental condition of the defendant, and all 

9 other circumstances surrounding the making of the 

10 statement. You may also consider the age, education, 

11 experience, character, and intelligence of the defendant. 

12 A statement is not involuntary simply because it 

13 was the product of interrogation, or was made while the 

14 defendant was under arrest, or was made without the 

15 defendant's lawyer present, or was made without the 

16 defendant being warned that he had a right to remain 

17 silent, and that the statement could be used against him. 

18 However, you should consider such circumstances in 

19 deciding whether the statement, in its entirety, was given 

20 free and voluntarily. The burden is on the State to 

21 prove, beyond a reasonable doubt, that the alleged 

22 statement was voluntary. Unless you are convinced that 

23 the State has proven, beyond a reasonable doubt, that the 

24 statement was voluntary, you must not consider that 
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1 statement in deciding a verdict. 

2 Now, under our Constitutions, all defendants in 

3 criminal cases are presumed to be innocent until proven 

4 guilty, beyond a reasonable doubt. And the burden of 

5 proving guilt rests entirely with the State. The 

6 defendant does not have to prove his innocence. The 

7 defendant enters this courtroom an innocent person, and 

8 you must consider him to be an innocent person unless and 

9 until the State convinces you, beyond a reasonable doubt, 

10 that he's guilty of every element of the alleged offense. 

11 It is not enough for the State to prove that the defendant 

12 is possibly or probably guilty. Rather, the State must 

13 prove the defendant's guilt, beyond a reasonable doubt. 

14 If, after all the evidence and arguments, you have 

15 a reasonable doubt as to whether the defendant has 

16 committed anyone or more of the elements of an offense 

17 charged, then you must find him not guilty as to that 

18 offense. 

19 And a reasonable doubt is just what the words would 

20 ordinarily imply. The use of the word "reasonable" simply 

21 means that a doubt must be reasonable, rather than 

22 unreasonable. It must be a doubt based upon reason. It 

23 is not a frivolous or a fanciful doubt, nor is it one that 

24 can be easily explained away. Rather, it is such a doubt 
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1 based upon reason that remains after consideration of all 

2 of the evidence that the State has offered against it. 

3 The test you must use is this: If you have a 

4 reasonable doubt as to whether the State has proved any 

5 one or more of the elements of a crime charged, then you 

6 must find the defendant not guilty. However, if you find 

7 the State has proved all of the elements of an offense 

8 charged, beyond a reasonable doubt, then you should find 

9 the defendant guilty as to the offense. 

10 Now, the laws of New Hampshire set forth certain 

11 crimes. And if something's not defined in the criminal 

12 code, then it's not a crime. And each crime has a precise 

13 definition. The definition of each crime requires that 

14 the State prove both that a defendant committed certain 

15 acts, and that he acted with a certain mental state. So 

16 each crime has at least two parts, an action and the 

17 mental state. In deciding whether a person is guilty of a 

18 crime, it will be necessary for you to know both what a 

19 person's actions were, and what his mental state was. The 

20 words "mental state" refer to what a person mentally 

21 believes his physical acts will accomplish. And the word 

22 act, of course, refers to a physical deed. For a person 

23 to be guilty of a crime, he must have the requisite mental 

24 state, and he must have physically acted to do something 
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1 that is criminal. 

2 Now, the matter of determining a person's mental 

3 state is something you're going to have to decide in this 

4 case. And there's often no direct evidence of mental 

5 state, because there's really no way of examining the 

6 operation of a person's mind. So you should consider all 

7 of the facts and all the circumstances that have been 

8 introduced into evidence to decide whether the Stat~ has 

9 proven the requisite mental state. 

10 NOW, as you know, there are several charges in this 

11 case. And each of the charges against the defendant 

12 constitutes a separate offense. You must consider each 

13 charge separately and determine whether the State has 

14 proven the defendant's guilt, beyond a reasonable doubt, 

15 as to each charge. The fact that you may find the 

16 defendant guilty or not guilty on one of the charges 

17 should not influence your decision with respect to the 

18 others. And your verdict with respect to each charge must 

19 be unanimous. 

20 Now, in this case, the defendant is charged with 

21 one count of second-degree murder, one count of 

22 first-degree assault, six counts of second-degree assault, 

23 one count of simple assault, and one count of endangering 

24 the welfare of a child. Remember that the State does not 
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1 have to prove every fact alleged at trial upon which it 

2 relies, but the State must prove each part of the 

3 definition, beyond a reasonable doubt. 

4 Now, as you may recall, at the beginning of the 

5 case, the clerk read to you two counts of first-degree 

6 assault. There is now only one count of first-degree 

7 assault before you for your consideration. And that is 

8 the charge alleging that defendant fractured Kassidy's 

9 leg. You must not guess or speculate about why only one 

10 charge involving first-degree assault remains. It's 

11 simply not relevant to your consideration. 

12 Now, let me first define the crime of second-degree 

13 murder. The definition of second-degree murder has three 

14 parts or elements. The State must prove each part of the 

15 definition, beyond a reasonable doubt. The State must 

16 prove the following: Number one, that the defendant 

17 caused the death of Kassidy Bortner, that is, you must 

18 find that the defendant caused injury, which was a direct 

19 and substantial factor in bringing about Kassidy's death; 

20 number two, that the defendant's actions in bringing about 

21 death occurred in New Hampshire. You need not find that 

22 the death occurred in New Hampshire, but you must find 

23 that the defendant's actions in bringing about death 

24 occurred in New Hampshire; number three, that the 
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1 defendant acted recklessly under circumstances showing an 

2 extreme indifference to the value of human life. 

3 To prove the defendant acted recklessly, the State 

4 must prove, first, that the defendant was aware of a 

5 substantial and unjustifiable risk. This means that there 

6 must be proof that the defendant knew that there was a 

7 substantial risk that his conduct would cause Kassidy's 

8 death; second is the defendant was aware of the risk. 

9 There must be proof that the defendant consciously 

10 disregarded the risk. In other words, the defendant 

11 decided to disregard the risk and took a chance in doing 

12 certain acts that Kassidy's death would occur. Third, you 

13 must examine the circumstances known to the defendant. 

14 From what he knew of the circumstances, you must decide 

15 whether his disregard of the risk was a gross deviation 

16 from what a law-abiding person would have done. 

17 The key words here are gross deviation. If you 

18 find the defendant's actions were unreasonable or 

19 thoughtless, that is not enough. To find the defendant 

20 acted recklessly, you must find that his disregard of the 

21 risk was a substantial departure from the actions of a 

22 law-abiding person under the same circumstances. It is 

23 not enough for the State to prove the defendant acted 

24 negligently. That means it's not enough for the State to 
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1 prove the defendant failed to become aware of a risk 

2 involved. The State must prove that the defendant was 

3 aware of the risk and consciously disregarded it. 

4 Now, for a killing to be second-degree murder, the 

5 defendant must not simply act recklessly, but, rather, 

6 must act recklessly under circumstances showing an extreme 

7 indifference to the value of human life. This means 

8 something more than merely being aware of and consciously 

9 disregarding a substantial and unjustifiable risk. The 

10 circumstances must show a blatant disregard for the value 

11 of human life. It is not enough if the evidence shows a 

12 gross deviation from a law-abiding conduct. The State 

13 must prove what may be called a depraved-heart murder. 

14 Now, if you find the defendant not guilty of 

15 second-degree murder, you may go on to consider whether 

16 the defendant is guilty of the lesser-included offense of 

17 manslaughter. A lesser-included offense is a similar but 

18 less serious crime. However, you may not consider whether 

19 the defendant is guilty or not guilty of manslaughter 

20 unless you first find him unanimously not guilty of 

21 second-degree murder. 

22 The definition of manslaughter has three parts or 

23 elements. The State must prove each part of the 

24 definition, beyond a reasonable doubt. So the State must 
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1 prove the following: Number one, that the defendant 

2 caused the death of Kassidy Bortner. And as I said, that 

3 means you must find the defendant caused injury, which was 

4 a direct and substantial factor in bringing about 

5 Kassidy's death; number two, that the defendant's actions 

6 in bringing about the death occurred in New Hampshire. 

7 Again, you need not find the death occurred in New 

8 Hampshire, but you must find the defendant's action in 

9 bringing about the death occurred in New Hampshire. And, 

10 number two, [sic] that the defendant acted recklessly, as 

11 I've already defined that term for you. 

12 Now, the difference between second-degree murder 

13 and manslaughter is that to prove second-degree murder, 

14 the State must prove the defendant caused Kassidy's death 

15 recklessly, under circumstances manifesting an extreme 

16 indifference to the value of human life. However, to 

17 prove manslaughter, the State must prove the defendant 

18 caused Kassidy's death recklessly. Proof of manslaughter 

19 does not require proof of extreme indifference to the 

20 value of human life. And that's the difference between 

21 those two charges. 

22 Let me now define the crime of first-degree 

23 assault. As I just explained, only one charge alleging 

24 the defendant fractured Kassidy's leg remains for your 
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1 consideration. The definition of the crime has four parts 

2 or elements. So the State must prove the following, 

3 beyond a reasonable doubt: Number one, that the defendant 

4 acted recklessly, as I've just defined that term; number 

5 two, that the defendant caused serious bodily injury to 

6 Kassidy Bortner by fracturing Kassidy's leg. Serious 

7 bodily injury means any harm to the body which causes 

8 severe, permanent, protracted loss of or impairment to the 

9 health or function of any part of the body; number three, 

10 that the defendant's conduct causing serious bodily injury 

11 occurred in New Hampshire; number four, that Kassidy was 

12 under the age of thirteen years old. 

13 Let me now define the crime of second-degree 

14 assault. As you may recall, the defendant is charged with 

15 six counts of second-degree assault, each alleging the 

16 same conduct, that is, squeezing Kassidy's face. One 

17 charge alleges an assault occurred in September. Four 

18 charges allege that an assault occurred once a week in 

19 October. And one charge alleges an assault occurred in 

20 November. Each charge alleges a separate crime, and you 

21 must consider each charge separately and return a 

22 unanimous verdict as to each indictment. 

23 Now, the definition of second-degree assault has 

24 four parts or elements. Thus, the State must prove the 
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1 following, beyond a reasonable doubt: Number one, that 

2 the defendant acted knowingly. To prove the defendant 

3 acted knowingly, the State must prove that the defendant 

4 was aware his conduct would cause bodily injury. The 

5 State does not have to prove the defendant specifically 

6 intended to commit the crime, or that he had a desire to 

7 do so. What the State must prove is that the defendant 

8 was aware his conduct would cause bodily injury; number 

9 two, that the defendant caused bodily injury to Kassidy 

10 Bortner. Bodily injury means harm to the body of another 

11 person; number three, that the defendant's conduct causing 

12 bodily injury occurred in New Hampshire; and, number four, 

13 that Kassidy was under the age of thirteen years at the 

14 time of the offense. Again, you must consider these six 

15 charges separately and reach a unanimous verdict as to 

16 each one of those charges. 

17 Let me now define the crime of endangering the 

18 welfare of a child. The definition of the crime has four 

19 parts or elements; thus, the State must prove the 

20 following, beyond a reasonable doubt: Number one, that 

21 the defendant acted knowingly, as I've just defined that 

22 term; number two, that the defendant endangered the 

23 welfare of Kassidy; number three, that Kassidy was under 

24 the age of eighteen years at the time; and, number four, 
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1 that the defendant endangered Kassidy's welfare by 

2 purposely violating a duty of care he owed to Kassidy, to 

3 provide her care and supervision. 

4 Let me now define the crime of simple assault. The 

5 definition of the crime of simple assault has two parts. 

6 The State must prove each part of the definition, beyond a 

7 reasonable doubt. Thus, the State must prove: Number 

8 one, that the defendant acted knowingly, as I've just 

9 defined that term; and, number two, that the defendant 

10 caused unprivileged physical contact to Amanda Bortner. 

11 And I'm going to remind you now that I've defined 

12 10 charges for you, and I'm going to remind you that you 

13 need to consider each of the 10 charges separately, and 

14 reach a unanimous verdict as to each charge. 

15 Ladies and gentlemen, obviously this case is very 

16 important to both the State and the defendant. And in 

17 your deliberations you should follow the instructions that 

18 I've just given you. And you need to decide this case, 

19 not out of bias or sympathy, but with honesty and 

20 understanding. And you should make a conscientious effort 

21 to determine what a fair and just result is in this case, 

22 because that is your highest obligation as officers of 

23 this court. Your verdict needs to represent the 

24 considered judgment of each and every juror. That means 
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1 your verdict must be unanimous. And it 1S your duty, as 

2 jurors, to consult with one another with a view toward 

3 reaching an agreement, if you can do so, without violence 

4 to your individual judgment. Each of you has to decide 

5 the case for yourself, obviously, but do so only after 

6 impartial consideration of all of the evidence with your 

7 fellow jurors. And in the course of your deliberations, 

8 don't hesitate to re-examine your views and change your 

9 mind if you think you're wrong. But don't surrender your 

10 honest conviction as to the weight of the evidence simply 

11 because of the opinion of your fellow jurors, or simply 

12 for the purpose of returning a verdict. 

13 Could I see counsel, please. 

14 [The following is a discussion at the bench] . 

15 THE COURT: Okay. Other than the general 

16 objections we talked about, is there anything else you 

17 need on that particular ---

18 MR. CRONHEIM: If we can just incorporate their 

19 objections previously stated. 

20 THE COURT: Okay. All right. I'll pick them at 

21 random. And then I'm going to tell them now that they can 

22 continue deliberating all day, but that I have to be 

23 elsewhere. If they come up with a question, they need to 

24 stop deliberating. 
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1 MR. CRONHEIM: I'm not comfortable with that. 

2 THE COURT: Okay. 

3 MR. CRONHEIM: Because I think that they would 

4 continue to deliberate ---

5 MR. DELKER: With or without a question. 

6 THE COURT: Okay. So what do you want me to do, 

7 just let them go home when I leave? 

8 MR. CRONHEIM: No, I think just let them 

9 deliberate, and if they have a question ---

10 THE COURT: Okay. 

11 MR. CRONHEIM: then stop and then let them ---

12 THE COURT: Okay. Great. 

13 MR. DELKER: Thanks. 

14 THE COURT: Makes sense. 

15 [End bench conference] . 

16 THE COURT: All right, ladies and gentlemen, what 

17 I'm going to do at this time is select three alternates at 

18 random from -- I have your names and numbers in this cup. 

19 And then after that, I'll give some final instructions to 

20 the rest of the panel. When I call your name as an 

21 alternate, just remain seated until we've finished with 

22 the complete instruction. And before I do that, I know 

23 that some of you may be hoping you're an alternate, some 

24 of you may be hoping that you're not an alternate. And I 
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1 just want you all to know that it has been obvious to all 

2 of us that each and everyone of you has paid incredible, 

3 careful attention to this case, and you've given it the 

4 attention that we all expected you to, and that you know 

5 it deserves. And if you're disappointed when you're 

6 selected as an alternate, then I can understand that. If 

7 you're relieved, I can understand that, as well. But I 

8 want you to know that each and everyone of you is 

9 important to this process. It was a long trial. I've had 

10 three-or-four day trials, and we've gone through three 

11 jurors and had to declare a mistrial. So each and every 

12 one of you made it possible for us to complete this case. 

13 When I pick the alternates' names, I'm going to ask 

14 the alternates to leave their name and number with the 

15 bailiff. You're welcome to stay and have your lunch 

16 before you leave. And you should leave your name and 

17 number with the bailiff, because sometimes problems occur 

18 during deliberations, that there's suddenly a death in 

19 someone's family, we may need to replace one of the jurors 

20 with an alternate, so it will be very important for the 

21 alternates to continue to follow my instructions about not 

22 reading about the case, not discussing it, and until 

23 you've learned that there's been a final verdict. Then 

24 you can talk about it with your family members. 



o 
< o z w 
~ 

40 

1 So I wanted to thank you in advance for your 

2 service. And I will pick three alternates at random. 

3 Juror number six, Timothy Sprague. You'll be alternate 

4 number one. Juror number nine, Jane Taylor. You'll be 

5 alternate number two. Juror number 10, Robert Ruel. 

6 Where's juror number 10. Okay. You will be alternate 

7 number three. Okay, I did that right. If you want to 

8 stay and have your lunch, please feel free to do that. 

9 Again, thank you, very much for your service. If you also 

10 want to wait for a few moments until I'm finished, I'll 

11 just come out and personally thank you for serving on this· 

12 case. So why don't you remain here for a moment while I 

13 finish up with my instructions. 

14 For the rest of the jurors, I'm going to allow you 

15 to elect your foreperson. I'm not going to pick the 

16 foreperson. Sometimes when I pick someone, they don't 

17 want to be the foreperson, so I don't want to put anyone 

18 on the spot. Also, it helps you get your deliberations 

19 started by having an election of a foreperson. It sort of 

20 breaks the ice. 

21 You will have as much time as you need to 

22 deliberate on this case. I don't want you to think you 

23 have to rush through. There's a lot that's been given to 

24 you. And you will have whatever time it takes to reach a 
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1 verdict in this case. When you do reach a verdict, let me 

2 explain what the process will be. You will tell the 

3 bailiff that you've reached a verdict. Do not tell the 

4 bailiff what the verdicts are. You will have copies of 

5 the indictments in the deliberation room with you, so that 

6 you can keep track of what your verdicts are. You will 

7 come back into the open courtroom, and the clerk will be 

8 here, and the foreperson will stand, the defendant will 

9 stand, and the clerk will ask the foreperson on each 

10 charge whether the jury has reached a verdict, and the 

11 foreperson will announce each of those verdicts in 

12 response to the clerk's questions in the open court. 

13 During your deliberations, the job of the 

14 foreperson is basically to act as the chairperson of the 

15 jury. Make sure that people are listening to each other. 

16 Make sure that people have an opportunity to express their 

17 views. Make sure everyone has a chance to see all of the 

18 exhibits that they need to see. And other than that, you 

19 can design your deliberations in any manner that you think 

20 is appropriate. 

21 If a question comes up during deliberation, then 

22 the foreperson should write the question down on a piece 

23 of paper, date it, time it, and sign it, and give it to 

24 the bailiff. And the bailiff will give it to me and I 
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1 will get together with the lawyers to answer the question 

2 for you. Sometimes it takes us some time, if we don't all 

3 agree on what the answer ought to be. And we'll try to 

4 get it back to you as soon as we possibly can. But 

5 remember that we cannot answer questions about the facts. 

6 We can only answer most questions about the law. You will 

7 also have a copy of my written instructions to take back 

8 with you in the deliberation room to help you with your 

9 deliberations. 

10 I think that's about it. You'll have your lunches 

11 in the deliberation room with you. The alternates will 

12 eat elsewhere. And you can begin your deliberations while-

13 you're eating, if you want to, or as soon as you finish 

14 your lunch. 

15 I need to leave you with one last -- sometimes I 

16 call it my plea, but I want you to know, and I'm sure you 

17 all know how very important it is for each and everyone 

18 of you to express whatever thought, or idea, or question 

19 you have in the jury room. I don't want anyone to leave 

20 this case and go horne and say I wish I had raised this 

21 issue, or I was afraid to raise this issue because I 

22 didn't know how anyone would respond. This is an 

23 important case, and there is no question, or concern or 

24 thought that is -- that is unimportant for you to raise. 
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1 And you'll sleep better at night if you know that you 

2 raise everything, and everybody else will, as well. So 

3 please be free and open, and don't hesitate to talk about 

4 what you're thinking in this case. You finally have a 

5 chance to do it after me telling you not to talk about the 

6 case for so long. 

7 So at this time, I'm going to excuse the jury and 

8 wish you good luck. And in a few minutes you'll have the 

9 exhibits, and the jury instructions and copies of the 

10 indictments. 

11 Anything further from counsel before we excuse the 

23 came at 2:37. It's now 3:21. Judge Nadeau is in 

24 someplace that I'm not aware of, had an engagement this 
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1 afternoon she could not break, and agreed that I would 

2 cover the questions, to meet with counsel and determine 

3 whether an answer should be provided or whether it should 

4 be deferred until her return. The question -- I won't 

5 read the question, we have a record of it, related to 

6 00-8-934, endangering the welfare of a child. And after 

7 some discussion about the question off the record, it 

8 was -- there is not agreement as to the answer, and as I 

9 understand the process, Judge Nadeau indicated that if 

10 either side was uncomfortable pursuing the answer to the 

11 question, that that matter would be deferred until her 

12 return tomorrow. And I'm certainly happy to do that. It 

13 was agreed that we would provide a response to the jury, 

14 which states as follows: "We will provide you with a 

15 response to your question in the morning. If you wish to 

16 recess for the day and resume tomorrow at nine A.M., you 

17 may do so. Please indicate your intentions to the 

18 bailiff." Is that acceptable? 

19 MR. DELKER: Yes, it is. 
® 

20 MR. CRONHEIM: It is. 

21 THE COURT: Okay. Great. That's going in at 3:24. 

22 And what I'll do is simply attach that to their question, 

23 or a copy of their question, so they can remember what 

24 they asked. Thank you. 
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1 [End chambers conference]. 

2 [End proceedings of 12/18/01] 
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